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P  E  E  F  A  C  E. 


It  is  scarcdy  necessary  for  me  to  say,  in  submitting 
this  treatise  to  the  consideration  of  the  profession,  that 
I  have  not  undertaken  to  teach  Law  Agents  their  own 
business.  My  purpose  has  been  merely  to  supplement 
the  text  books  on  court  practice  and  conveyancing, 
by  as  concise  an  exposition  as  possible  of  the  decisions 
and  statutes  which  directly  relate  to  legal  practitioners 
in  Scotland.  A  glance  at  the  index  of  cases  cited 
in  this  treatise  will  be  sufficient  to  show  that  such 
decisions  are  extremely  numerous;  and  I  therefore 
venture  to  hope  that,  even  to  the  most  experienced 
members  of  the  profession,  this  work  may  be  of  use, 
as  the  only  attempt  that  has  as  yet  been  made  to 
arrange  systematically  the  cases  bearing  on  this  im- 
portant branch  of  the  law  of  Scotland. 

The  provisions  of  the  Law  Agents  Act  of  1873  have 
been  embodied  in  the  treatise,  and  considered  in  the 
light  of  the  decisions  of  the  English  and  Irish  Courts 
under  the  corresponding  sections  of  similar  statutes. 
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The  Act  is  also  printed  in  the  Appendix,  with  notes 
referring  back  to  the  pages  where  its  various  provisions 
are  considered. 

As  many  of  our  leading  cases  have  been  decided  by 
the  House  of  Lords  on  the  analogy  of  the  Law  of 
England  relating  to  Attorneys  and  Solicitors,  I  have 
thought  it  right  to  refer  very  frequently  to  the  decisions 
of  the  English  Courts.  These  decisions  are,  however, 
generally  mentioned  in  the  foot-notes ;  and,  except  in  a 
few  instances  where  the  contrary  is  expressly  stated, 
the  text  rests  entirely  on  Scotch  authorities.  As  an 
additional  means  of  preventing  any  confusion  of  English 
with  Scotch  cases,  the  former  are  invariably  printed 
in  the  foot-notes  in  italics,  and  the  latter  in  ordinary 
type. 

I  gladly  take  this  opportunity  of  tendering  my  most 
grateful  acknowledgments  to  the  many  friends  to  whom 
I  am  indebted  for  advice  and  assistance.  In  particular, 
I  have  to  thank  Professor  Cosmo  Innes  for  many  valu- 
able suggestions  in  regard  to  the  historical  part  of  the 
introduction;  Mr  W.  G.  Soon  Moncrieff,  Advocate,  for 
the  preparation  of  the  Index  and  other  opportune  assist- 
ance while  the  work  was  passing  through  the  press ;  and 
the  Secretaries  of  the  various  Law  Societies,  for  the  in- 
formation with  which  they  have  readily  supplied  me. 
To  Mr  A.  Ellison  Eoss,  S.S.C,  late  of  the  office  of  the 
Auditor  of  the  Court  of  Session,  I  am  under  very  great 
obligations.     He   has  not  only   carefully  revised   the 
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entire  work,  most  of  it  in  manuscript  as  well  as  in  print, 
but  has  also  supplied  me  with  much  useful  information 
in  regard  to  such  practical  details  as  naturally  fall 
within  the  exclusive  province  of  Law  Agents.  His 
name  is  a  sufficient  guarantee  for  the  accuracy  of  the 
part  of  the  work  which  deals  with  the  Law  of  Costs 
as  between  Agent  and  Client,  as  well  as  of  the  Tables 
of  Fees,  &c.,  printed  in  the  Appendix. 

In  conclusion,  I  have  merely  to  add,  that  while  I 
am  far  from  regarding  the  present  treatise  as  an  adequate 
exposition  of  the  Law  of  Scotland  relating  to  Law 
Agents,  I  trust  that  the  profession  will  make  allowance 
for  the  difficulties  arising  from  the  great  variety  of  the 
subjects  requiring  to  be  dealt  with.  I  cannot  reason- 
ably hope  that  the  work  will  be  found  entirely  free 
from  inaccuracies ;  and  I  shall  regard  it  as  a  personal 
favour  if  any  of  my  readers  will  take  the  trouble  to 
point  out  such  errors  or  defects  as  he  may  discover. 

J.  U.  S. 

82  Great  King  Stbeet, 
Edikbuboh,  October  1873. 
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NOTE. 


English  Treatibxs  and  Eefobtb  are  inyaiiahly  lefened  to  with- 
out contraction  or  abhieTiation. 


ERRATUM. 

The  edition  of  Fulling's  Law  of  Attorneys  to  which  reference 
is  made  in  this  treatise  is  erroneously  stated  to  be  the  fifth,  instead 
of  the  third  and  lastj  published  in  1862. 
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INTRODUCTION. 

1.  By  the  early  laws  or  practice  of  most  countries,  liti-  Natani  rise 
gants  are  obliged  to  appear  in  Court  in  propria  persona^  and  ^£^^2*** 
to  plead  their  own  causes.  But  this  primitive  rule  is 
gradually  relaxed  as  the  progress  of  society  renders  more 
and  more  apparent  the  inconvenience  and  injustice  which 
result  from  its  rigorous  observance.  The  increasing  com- 
plexity of  the  laws  soon  calls  for  special  study,  and  leads 
eventually  to  the  formation  of  a  body  of  skilled  practitioners, 
on  whom  the  conduct  of  judicial  proceedings  is  devolved. 
There  has  thus  naturally  arisen  in  every  highly  civilized 
community  the  important  and  honourable  Profession  of  the 
Law,  the  members  of  which  are  generally  divided,  among  the 
more  advanced  nations  of  modem  times,  into  the  two  grades 
of  Counsel,  and  Attorneys  or  Law  Agents,  the  former  con- 
ducting the  pleadings  and  advising  as  to  the  general  manage- 
ment of  law-suits  in  at  least  the  Supreme  Courts,  and  the 
latter  taking  charge  of  the  practical  details  of  litigation,  as 
well  as  rendering  their  assistance  in  matters  in  which  a 
knowledge  of  law  is  required,  (a) 

(a)  The  office  of  counsel  is  separate  from  that  of  attorney,  not  only  in 
England,  Scotland,  and  Ireland,  but  also  in  France,  Diont  du  14  deembre 
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Onidttai  d«.  2.  The  history  of  the  Civil  Law  of  Rome  affords  an 
of  legal  pro.  excellent  example  of  the  natural  rise  and  gradual  develop- 
]Smf?  ^°  ment  of  the  legal  profession.  Under  the  system  of  legis 
actioneSy  the  maxim  that  no  one  could  represent  another  in 
judicial  proceedings  admitted  of  scarcely  any  exception. 
But  under  the  subsequent  system  of  formulce,  any  party  to 
an  action  was  permitted  to  substitute  a  cognitor,  by  going 
before  a  magistrate  and  pronouncing  certain  words  of  style 
in  presence  of  his  opponent.  In  later  times  a  procurator 
could  be  appointed  by  a  simple  mandate,  but  for  a  long  time 
he  could  carry  on  the  action  only  in  his  own  name,  as  if  he 
were  the  true  dominus  Uti8.{b)  A  cognitor  or  procuj-ator 
was,  however,  merely  a  mandatory  or  representative,  not  a 
legal  adviser  or  practitioner,  (c)  But  after  the  publication  of 
the  Twelve  Tables,  there  arose  a  body  of  men  of  the  highest 
rank  called  Jurisconsulti  or  jurispradentea^  who  made  a 
special  study  of  legal  principles  and  of  the  forms  of  judicial 
proceedings,  (d)  At  first  they  merely  assisted  with  their 
advice  such  of.  their  friends  and  dependants  (clientes)  as  con- 
sulted them ;  (e)  but  ultimately  they  taught  publicly  the 
science  of  law,  and  composed  legal  works.  (/)  From  these 
Jurisconmlti  the  forensic  orators  of  Eome,  who  formed  a 
separate  class,  received  such  legal  instruction  as  they  re- 
quired in  order  to  plead  their  clients'  causes.  (9)     During  the 

1810^  abd  Ord<mnance  du  20  novembre  1822  ;  in  some  parts  of  Oeimanyy 
HoUzendorffs  BechtsUxicon,  vol.  L,  p.  27 ;  and  in  the  Supreme  Court  of  the 
United  States^  Rentes  CommentarieB  on  American  Law,  voL  L,  p.  307 
(10th  ed.,  p.  343). 

(&)  Gai  Comm.  iL  82  et  seq,;  Just  Inst  iv.  10 ;  Ortolan,  Explication 
HiBtoriqne  des  InstitutB  de  Justinien,  iL  598. 

(c)  Bethmann-HoUweg,  Der  r^miBche  Givilprozess,  §  100 ;  Rudoiff, 
Komische  Eechtsgeschichte,  iL  70. 

(rQ  D.  L  2.  2.  6 ;  ^Qiavina^  de  Ortu  et  Progretsu  Juris  Civilis,  sects.  33 
and  40. 

(e)  aliens^  from  cluere,  to  hearken,  meant  originally  a  retainer  or  depen- 
dant' Aa  to  the  relation  of  patroniis  and  clienSf  see  Niebuhr's  Roman 
Histoiy,  toLjl,  ohap.  21,  and  Lectures  18  and  31  of  Schmitz's  Transla- 
tion ;  and  Mommsen's  History  of  Rome,  book  L,  chap.  6  (voL  L,  p.  90  of 
Dickson's  Translation). 

(/)  D.  L  2.  2.  35-47  ;  Demangeat,  Cours  de  Droit  Romain,  L  73. 

(g)  CicerOy  d$  OnUore,  L  45  and  59. 
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Bepublic  their  occupation  was  regarded  as  purely  honorary ; 
but  they  gradually  became  accustomed  to  receive  gifts  from 
their  clients,  till  at  last,  under  the  early  Empire,  the  occupan 
tion  of  an  advocate  came  to  be  followed  as  a  regular  profes- 
sion, and  was  placed  under  the  superintendence  and  control 
of  the  magistrates.  (A)  The  juriscansuUi  continued,  however, 
to  exist  as  a  distinct  body  till  about  the  end  of  the  third 
century,  when  the  study  of  the  law  was  undertaken  by  the 
advocates,  who  were  for  that  reason  then  called  also  JuriS" 
periti  and  ecJiolastici,  (i)  The  office  of  cognitor  or  procurator j 
which  in  the  time  of  Cicero  had  become  a  regular,  though 
apparently  not  a  very  respectable  occupation, (£)  still  re- 
mained distinct  from  that  of  an  advocate;  but  it  was  no 
longer  adopted  as  a  trade,  the  advocate  who  was  to  plead  a 
cause  being  generally  also  appointed  procurator  in  it.  (Z) 
There  was  thus  never  a  separate  class  of  practitioners  in 
Bome  properly  corresponding  to  our  law  agents  or  attorneys. 
The  terms  advocati,  patroni,  aiid  causidici,  which  occur  in 
the  compilations  of  Justinian,  are  synonymous,  and  refer  to 
pleaders  entrusted  with  the  entire  management  of  law- 
suits, (m) 

3.  The  history  of  the  law  of  England  exhibits  a  similar  Dejuim 
natural  progress.    At  first  the  actual  presence  of  the  par-  mofeuio^ 
ties  to  a  suit  was  indispensable ;  but  the  rule  was  relaxed  ^^^^ 
to  the  effect  of  allowing  a  party  who  had  appeared  person- 
ally at  the  commencement  of  judicial  proceedings  to  be 
thereafter  represented  by  a  substitute.    To  enable  one  to 
appear  in  the  first  instance  by  attorney,  a  special  license 
required  to  be  obtained  from  either  the  Sovereign,  Parlia- 
ment, or  Chancery.    But  as  early  as  the  reign  of  Edward  I. 
the  necessity  of  getting  such  special  authority  was  entirely 

(h)  Mackenzie's  Studies  in  Roman  Law,  2d  ed.^  p.  384  ;  Bankton,  iv. 
3.  4 ;  Verring'B  Bonusckes  Priyatxecht,  L  112 ;  HoltasendorfTs  Bedits- 
lezicon,  L  25. 

(t)  Bethioann-Hollweg^  Der  lomische  Civilpiozess,  §  143. 

Qc)  Cicero,  pro  CoBcma,  5  ;  Horace,  Sennonum,  lib.  ii  6.  34. 

(I)  Bethmann-Hollweg^  Der  lomische  Civilprozess,  §  100. 

(m)  D.  L  la  1.  §  9-16 ;  C.  iL  6.  6;  Mackenzie's  Studies  in  Boman 
Law^  2d  ed.,  p.  381. 
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dispensed  with  in  civil  proceedings.  The  separation  of  the 
office  of  counsel  from  that  of  attorney  can  be  traced  back  to 
the  same  reign,  (w) 
In  Scotland  4.  The  law  of  Scotland  has  passed  through  similar 
nse^for-  stagcs,  but  uot  pari  pa887i  with  that  of  England.  Till  the 
M)TCar*?n  ^^^^®  ^^  *^®  thirteenth  century  it  was  customary  for  the 
t[T^  king  to  sit  in  person  in  his  court  of  justice,  and  for  litigants 
to  appear,  even  in  his  court,  in  propria  p€r8(ma,(p)  As 
early,  however,  as  the  reign  of  Alexander  III.  a  party  was 
permitted  to  appear  in  court  by  deputy,  (p)  It  is  stated  in 
the  Begiam  Majestatem  that  the  appointment  of  a  responsalis 
or  procurator  could  be  made  only  in  court  ;(j)  and  this 
procedure  appears  to  have  been  occasionally  adopted  as  late 
as  the  fifteenth  century. (r)  But  as  the  Begiam  Majestatem 
is  now  generally  admitted  to  have  been  of  English  origin,  («) 
the  statement  that  the  appointment  required  to  be  made  in 
court  can  scarcely  be  considered  as  authoritative  in  regard 
to  the  early  law  and  practice  of  Scotland.  In  any  case, 
towards  the  end  of  the  fifteenth  century  the  personal  atten- 
dance of  the  parties  to  civil  actions  appears  to  have  been 
imperative  only  when  the  proceedings  might  result  in  the 
defender  being  declared  infamous.  (^)  The  representative 
or  substitute  who  was  allowed  to  appear  in  the  ordinary 
case  is  variously  designated  in  our  old  statutes :  sometimes 


(n)  3  Blackstone's  Commentaries,  25 ;  Beeves'  History  of  English 
Law  (Finlayson's  ed.),  L  217  ;  Falling's  Law  of  Attorneys,  6th  ed.^  p.  6  ; 
Oughton's  Oido  Judiciortun,  voL  L  tit  48  ;  I  Stephen's  Commentaries,  17. 

(o)  Robertson's  Scotland  nnder  her  Early  Kings,  i,  228,  257,  436,  and 
iL  46.  123  ;  Cosmo  Innes's  Lectures  on  Scotch  Legal  Antiquities,  p.  221. 
The  same  primitive  practice  appears  to  have  prevailed  in  France  till 
about  the  same  date  ;  Hallam's  Middle  Ages,  chap.  iL,  part  2. 

(p)  Statuta  GildsB,  cap.  20  and  35  (17  and  31  of  Skene's  version). 

(q)  Reg.  Maj.,  iii.  13  (15  of  Skene's  version). 

(r)  Acta  Auditorum,  pp.  39,  47,  73,  152,  168,  174^  192,  and  198 ; 
Acta  DomlnoTum  ConcUii,  pp.  214  and  229. 

{s)  Preface  by  Professor  Cosmo  Innes  to  Thomson's  ed.  of  the  Acts  of 
Parliament  of  Scotland,  p.  41 ;  Reeves'  History  of  English  Law  (Finlay- 
son's  ed.)  L  257. 

(t)  1491,  c.  35 ;  Mackenzie's  Observations  on  the  Statutes,  p,  106* 
See  also  Balfour's  I^cticks,  p.  297. 
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he  is  called  prolocutor  or /or epekar,{u)  sometimes  advocate  (x) 
sometimes  procuratorXy)  and  sometimes  octomattLS  or 
attorney, {%)  It  is  scarcely  necessary  to  say  that  these 
terms  were  applied  in  those  early  times,  not  to  professional 
lawyers,  but  to  unlettered  patrons,  and  other  persons,  who 
imdertook  ex  gratia  to  conduct  the  causes  of  their  de- 
pendants, friends,  or  neighbours. (a)  The  rules  of  procedure, 
moreover,  assumed  that  the  parties  would  generally  attend 
personally  ;(&)  and  our  statute-book  contains  many  curious 
regulations,  suited  to  a  barbarous  age,  regarding  the  manner 
in  which  litigants  must  appear  and  conduct  themselves  in 
court,  (c) 

5.  The  rise  of  a  separate  legal  class  in  Scotland  seems  to  The  dergy 
have  been  due  to  the  introduction  and  development  of  the  Uwyen. 

(u)  1318,  cc  17  and  18  (16  and  17  of  Skene's  version) ;  1320,  c  28  (27 
of  Skene's  version) ;  1429,  c.  125 ;  1455,  c  47  ;  Balfour's  Practicks, 
p.  279.  See  also  Eegiam  Majestatem,  i.  10  (11  of  Skene's  version)  ;  and 
Quoniam  Attaehiamentay  cap.  21  (35  of  Skene's  version) ;  Cosmo  Innes, 
Sketches  of  Early  Scotch  History,  p.  214.  Even  after  the  institution  of 
the  Court  of  Session  the  term  prolocutor  was  sometimes  used  as  equivalent 
to  advocate  ;  1587,  c  38  ;  Bankton,  iv.  3.  31. 

(x)  Statuta  Gild®,  cap.  20  (17  of  Skene's  version)  ;  1424,  c.  45  ;  1429, 
cc  116  and  125 ;  1487,  c.  98. 

(y)  1491,  c.  30  ;  1503,  cc  78  and  82.  See  also  Begiam  Majestatem,  iiL 
13  (15  of  Skene's  version). 

(z)  1425,  c  53 ;  1429,  c.  130  ;  Acta  Auditorum,  supra.  See  also 
Bsgicvm  MajutaUm,  iiL  13  (15  of  Skene's  version). 

(a)  Balfour's  Practicks,  p.  298  ;  Robertson's  Scotland  under  her  Early 
Kings,  ii  134.  Even  after  the  institution  of  the  Court  of  Session, 
zecouxse  does  not  appear  to  have  been  invariably  had  to  professional  law- 
yers ;  for  the  report  of  a  case  decided  in  1610  bears  that  an  eldest  son, 
compearing  in  his  father's  cause,  and  proponing  allegiances,  T^dll  be 
reputed  his  father's  procurator ;  Wedderbum  v,  Nisbet,  10  July  1610,  M. 
7,326  and  12,247.  See  also  a  similar  decision  in  the  case  of  Laird  of  Eist 
Nisbit  V.  L.  Inverleith,  23d  July  1553,  referred  to  in  Balfour's  Practicks, 
p.  29a 

(6)  Balfour's  Practicks,  p.  289-297. 

(e)  1457,  cc  82  and  104 ;  1555,  c  41 ;  1584,  cc  138  and  140 ;  1594,  c 
219  ;  Balfour's  Practick's,  p.  279.  As  to  forms  of  process  in  still  earlier 
times,  see  Cosmo  Innes's  Lectures  on  Scotch  Legal  Antiquities,  p.  234  ; 
Sketches  of  Early  Scotch  History,  p.  151  ;  and  Scotland  in  the  Middle 
Ages,  p.  180. 


INTRODUCTION. 


EBtablish- 
ment  of  a 
separate 
profenion. 


Civil  and  Canon  Law8.(d)  As  the  clergy  were  the  only 
body  of  men  capable  of  reading  and  explaining  the  Latin 
compilations  of  these  laws,  their  advice  and  assistance  were 
naturally  sought  by  litigants ;  and  they  accordingly  appear 
to  have  gradually  assumed  the  character  of  advocates  in  the 
ecclesiastical  courts,  (e)  Moreover,  these  courts,  in  which 
the  greatest  part  of  the  judicial  business  of  Scotland  was 
carried  on  before  the  institution  of  the  Court  of  Session, 
were  presided  over  by  churchmen  who  had  applied  them- 
selves to  the  study  of  law ;(/)  and  the  notaries  public,  who 
probably  acted  to  a  large  extent  as  men  of  business  or  legal 
advisers,  were  all  churchmen,  or  dependants  of  churchmen. (gr) 
But  the  Canon  Law  prohibited  a  clergyman,  even  in  the 
lesser  orders,  from  appearing  as  an  advocate  in  a  temporal 
court,  except  in  his  own  cause  or  that  of  his  church,  or  in 
the  causes  of  persons  in  destitute  circumstances.  (%) 

6.  The  following  well-known  statute  of  James  I.  con- 
tributed, doubtless,  to  the  ultimate  establishment  of  the 
legal  profession : — **  Ande  gif  thar  be  ony  pure  creature  that 
for  defalt  of  cunnyng  or  dispenses  can  not  or  may  not  folow 
his  cause,  the  king  for  the  lufe  of  Gk)d  sail  ordain  that  the 
Juge  before  quham  the  cause  suld  be  determyt  purvay  and 
get  a  lele  and  a  wyse  advocate  to  folow  sic  pure  creatures 
cause.  And  gif  sic  cause  be  obtenyt  the  wranger  sail 
assyth  bath  the  party  scathit  and  the  advocatis  costes  and 
travale."(0      ^^^^  statute  was  followed  by  several  others, 


(d)  Kobertson's  Scotland  under  her  earlj  Kings,  voL  iL,  p.  134. 

(e)  ProfessoT  Cosmo  Innes's  Lectures  on  Scotch  Legal  Antiquities, 
pp.  212  and  239.  See  also  Heniyson's  Poems,  Laing's  ed.,  p.  148  (TaiU 
of  the  Dog,  the  Scheip,  and  the  Wolf),  and  Stephen's  Commentariee  on 
the  Law  of  England,  p.  16. 

(/)  Sketches  of  Early  Scotch  History,  by  Cosmo  Innes,  p.  263.  As 
to  the  consistorial  jurisdiction  of  the  church  courts,  see  Statuta  Ecclesiae 
Scoticanae,  vol.  i.,  p.  174. 

(jsi)  Professor  Cosmo  Innes's  Lectures  on  Scotch  Legal  Antiquities, 
p.  239.    See  also  Statuta  Ecclesiae  Scoticanae,  vol.  ii,  p.  112. 

(h)  Decret.  Greg,  iz.,  lib.  L,  tit.  37  ;  Inst  Juris  Canonici,  iii  2.  14 ; 
Ayliffe's  Parergon  Juns  Canonici  Anglicani,  p.  57.  See  also  Balfoui^s 
Practicka,  p.  298. 

(t)  1424,  c.  45. 
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which  enacted  that  the  losing  party  should  pay  the  winner's 
expenses,  (i)  But,  apparently,  these  expenses  were  merely 
payments  to  witnesses,  and  similar  disbursements,  for  no 
mention  is  made  of  fees  to  procurators  or  advocates  either 
in  the  Acta  Auditorum  Caiiaarum  et  Qtiereiarum,  which 
contain  a  full  record  of  the  proceedings  of  the  Judicial  Com- 
mittee of  Parliament  from  1466  to  1494,  or  in  the  Acta 
Dominorum  Concilii,  which  contain  a  similar  record  of  law- 
suits determined  by  the  King's  Coimcil  from  1478  to  1495. 
Moreover,  the  popular  literature  of  the  period,  while  de- 
nouncing 'Hhe  law's  delay"  and  the  corruption  of  justice, 
contains  no  reference  to  that  favourite  subject  of  satire  and 
invective — ^lawyers'  charges,  (i)  We  may  therefore  infer 
that,  although  remuneration  may  have  been  occasionally 
promised  and  given  for  legal  advice  and  assistance,  (m)  there 
did  not  exist  any  recognised  class  of  professional  practi- 
tioners in  our  courts  of  law  prior  to  the  institution  of  the 
present  Court  of  Session  in  1532,  when  ten  advocates  were 
appointed,  but  only  eight  could  be  got,  "  to  procure  for  everie 
man  for  thair  waigis,  hot  giff  thai  have  ressonable  excuss."(n) 

(k)  1425,  c.  65 ;  1449,  c  20 ;  1471,  c  49 ;  1487,  c.  105.  See  aJso 
Qaoniam  Attachiamenta,  cap.  4 ;  and  Balfour's  Practicks,  p.  299. 

(Q  HenryBon's  Poems,  Laing's  ed.,  pp.  148  and  214  (his  **  Taill  of  the 
"Dog,  the  Scheip,  and  the  Wolf,''  will  be  found  also  in  the  appendix  to 
Professor  Cosmo  Innes'ri  Lectures  on  Scotch  Legal  Antiquities).  Dunbar's 
''Tidings  fra  the  Session,"  printed  in  Lord  Hailes's  Ancient  Scottish 
Poems,  p.  40.  (The  Session  referred  to  is  not  the  existing  Court  of  Session 
instituted  by  James  V.,  but  the  prior  Court  of  the  same  name ;  see  Ersk., 
L  3.  10.  Two  stanzas  of  modem  origin  were  added  to  the  poem  in  a 
previous  publication;  see  Hailes's  Ancient  Scottish  Poems,  p.  249), 
Lyndsay's  "  Carman's  Account  of  a  Lawsuit"  The  two  latter  poems  are 
printed  in  Chambers's  Cyclopadia  of  English  Literature,  voL  i,  pp.  52 
and  55. 

(•m)  In  a  case  which  was  decided  four  months  before  the  institution  of 
the  present  Court  of  Session,  it  was  held  that  "  ane  advocate  or  procuratour 
has  gude  actioun  and  titill  to  caU  and  persew  for  all  sowmes  of  money  or 
uiher  gude  deid  promisit  to  him  be  ony  persoun,  in  name  of  pensioun  for 
counsal  and  advocatioun  in  his  actiounis  and  causis,  quhen  he  sail  be 
requirit  thairto ;"  Scrymgeour  v,  Cuming,  30th  Jan.  1532,  referred  to  in 
Balfour's  Practicks,  p.  300.    See  also  Balfour's  Practicks,  p.  299. 

(n)  1532,  c  64  (erroneously  printed  1537  in  the  small  edition  of  the 
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AdTocates  7.  These  advocates  were  originally  called  General  Procu- 

ttageats.     rators  of  the  Council,  (o)  and  for  more  than  a  century  and 
a-half  they  and  their  successors  practised  in  the  double  capa- 
city of  counsel  and  attorney,  (p)      None  but  advocates  and 
their  **  servants "  were  permitted  to  borrow  processes  from 
the  clerks  of  court,  (g)  a  regulation  which  was  strictly  en- 
forced at  the  beginning  of  last  century, (r)   and  was  not 
entirely  abolished  till  1820.  («) 
Gradual  for-       8.  The  inconvenieuces  necessarily  arising  from  the  em- 
a«pwiL^  ^  ployment  of  the  same  person  as  advocate  and  attorney  soon 
a^tef  ^'^  called  for  a  sub-division  of  labour,  and  led  to  the  gradual 
formation  of  three  classes  of  attorneys  or  law  agents,  viz.. 
Advocates'  First  Clerks,  Writers  to  the  Signet,  and  Solicitors. 
AdTocatea'         9.  The  Advocates'  First  Clerks  were  originally  merely  the 
'  head  *' servants"  or  assistants  of  the  advocates,  but  among 
them  were  frequently  to  be  found  young  men  studying  for 
the  bar.(<)      Entrusted  with  the  practical  details  of  their 
masters'  causes,  and  early  recognised  as  members  of  the 


Statutes).  The  statement  in  the  text  is  supported  by  the  opinion  of  Lord 
Bankton  in  his  Institute  of  the  Laws  of  Scotland  (iv.  3.  6.),  published  in 
1752.  More  recent  authors  seem  to  have  been  misled  by  the  use  of  the 
term  advocate  in  the  old  statute  1424,  c.  45 ;  Shand's  Practice,  p.  73 ; 
Chambers's  Encyclopeedia,  voce  Advocates. 

(o)  A.  S.  27  May  1532.  Hence,  even  at  the  present  day  counsel  are 
generally  referred  to  in  the  acts  and  decrees  of  the  Court  of  Session  as 
the  parties'  procurators.  Both  before  and  after  the  institution  of  that 
Court)  advocate  and  procurator  were  generally  employed  as  synonymous 
terms  ;  1487,  c.  91 ;  Habbakuk  Bissef  s  MS.  Rolment  of  Courtis,  folio 
98,  in  the  Advocates'  Library ;  Balfour's  Practicks,  p.  299 ;  Instructions 
to  the  Commissaries  of  Edinburgh  in  1563,  p.  655  of  Balfour's  Practicks ; 
Instructions  to  the  Commissaries,  &c.,  1666,  Tait's  A.  S.  p.  95 ;  Bankton, 
iv.  3.  31.  And  the  practitioners  in  the  sheriff>court  of  Aberdeen  still 
retain  their  old  appellation  of  advocates. 

(p)  Shand's  Practice  of  the  Court  of  Session,  p.  76,  and  Acts  of  Sederunt 
referred  to  infra, 

(q)  A.  S.  11  Jan.  1604 ;  A.  S.  29  Jan.  1642 ;  A.  S.  21  Nov.  1649  ; 
A.  S.  28  Feb.  1662;  A.  S.  26  Feb.  1678;  1672,  c.  16. 

(r)  A,  S.  31  July  1717. 

(s)  A.  S.  11  March  1820. 

(0  A.  S.  17  Nov.  1610;  A.  S.  28  Feb.  1662;  Shand's  Practice, 
p.  98. 


INTKODUCTION.  9 

College  of  Jastice,(tt)  they  naturally  took  advantage  of  their 
position  in  order  to  act  as  agents  in  their  own  right,  a  prac- 
tice which  the  Court  seems  to  have  at  first  tacitly  per- 
mitted,(x)  and  eventually  recognised.  (^)  They  thus  came 
to  form  a  society,  admission  into  which  could  be  obtained 
only  by  following  a  prescribed  course  of  legal  study  and 
practice.  («)  This  body  has,  however^  ceased  to  exist  as  a 
separate  class  of  practitioners,  its  members  having  been 
united  since  1850  with  the  Incorporated  Society  of  Solicitors 
in  the  Supreme  Courts,  (a) 

10.  The  origin  of  the  Society  of  Clerks  to  the  Signet,  now  Write«  to 
generally  called  Writers  to  the  Signet,  is  not  quite  certain,  *  ^"^ 
but  they  appear  to  have  been  at  one  time  clerks  in  the  office 
of  the  Secretary  of  State,  who  had  charge  of  the  King^s 
seal.  (6)  In  the  Act  of  Parliament  which  established  the 
Court  of  Session  they  were  mentioned  as  a  previously  existing 
body ;  (c)  and  they  were  early  recognised  as  members  of  the 
College  of  Justice,  (d)  The  institution  of  the  Court  of 
Session  must,  however,  have  added  considerably  to  their 
importance,  as  summonses  and  other  writs  passing  the 
Signet  were  then  substituted  for  brieves  from  Chancery,  (e) 
and  these  new  writs  required  to  be  prepared,  and  eventually 
came  to  be  signed,  by  Writers  to  the  Signet.  (/)    Being  thus 

(u)  A.  S.  29  July  1637 ;  A.  S.  26  Feb.  1687  (Tail's  Acts  of  Sederunt, 
p.  176). 

(x)  A.  a  30  Nov.  1692;  1672,  c  16,  §  31. 

(y)  A.  S.  10  Aug.  1764 

(z)  Shand's  Practice,  p.  98. 

(a)  A.  S.  4  Dec  1850. 

(h)  A.  S.  31  Dec.  1590 ;  Bankton,  iv.  4.  11 ;  Solicitors  in  the  Supreme 
Courts  V.  Clerks  to  the  Signet,  26  Feb.  1800, 12  F.C.  372,  M.  voce  College 
of  Justice,  Appz.  No.  1 ;  aff.  7  April  1802,  4  Pat  326. 

(e)  1632,  CO.  69  and  60,  where  reference  is  made  to  their  fees  as  settled 
in  the  reign  of  James  IV. ;  A.  S.  27  May  1532* 

(<0  A.  S.  29  July  1637 ;  1661,  c  23 ;  A.  S.  23  Feb*  1687,  Balfour's  Piac- 
ticks,  p.  270. 

(e)  Stair,  iv.  3.  4. 

(/)  Solicitors  v.  Clerks  to  the  Signet,  supra.  By  A.  S.  31  Dec  1690, 
it  was  declared  that  writs  passing  the  Signet  must  be  signed  by  the  secre- 
tary or  his  deputes,  the  keepers  of  the  Signet. 
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officially  engaged  at  the  initial  stage  of  litigation,  the  mem- 
bers of  the  society  might  naturally  have  been  expected  to 
act  as  agents  in  the  Court  of  Session.  They  were,  however, 
for  a  long  time  prohibited  from  doing  so,  by  the  injunction  of 
the  Secretary  of  State  in  1594,  by  various  Acts  of  Sederunt 
to  be  subsequently  referred  to,  and  by  their  own  resolutions 
as  late  as  1696.  (^)  But  these  prohibitions  seem  to  have 
become  obsolete  at  the  beginning  of  last  century,  (A)  and  the 
right  of  members  of  the  Society  to  practise  as  agents  in  the 
conduct  of  litigation  was  expressly  recognised  by  the  Court 
in  1754. (i)  Since  then,  the  Writers  to  the  Signet  have 
formed  the  principal  and  most  numerous  body  of  legal  prac- 
titioners in  Scotland,  and  held  the  highest  rank  in  the  pro- 
fession. This  honourable  position  has  been  chiefly  due  to 
the  very  great  attention  which  they  have  always  paid  to  the 
education  of  their  apprentices,  both  in  scholarship  and  in 
law,  and  also  to  some  extent  to  the  high  fees  exigible  on 
admission. 

^ei^V  ^^  ^^'  ■"■^^  origin  and  history  of  the  Society  of  Solicitors  in 
Courts.  the  Supreme  Courts  are  somewhat  curious.  The  earliest 
reference  to  a  class  of  agents  distinct  from  advocates  and 
their  clerks  is  to  be  found  in  an  Act  of  Sederunt,  dated 
13th  July  1596,  directed  against  "  inopportune  sollisteris," 
which,  after  narrating  that  the  Lords  were  continually 
vexed  with  the  importunities  of  parties,  their  advocates 
and  agents,  provides  that  "  in  caice  ony  advocat,  clerk  to  the 
signet,  agent,  or  their  servandis,  soUist  as  said  is,  it  sail  be  ane 
sufficient  cans  of  deprivatioun  and  debarring  of  thame  fra  the 
tolbuthe,"  in  which  the  sittings  of  the  court  were  then  held. 
It  may  be  inferred  from  this  Act  of  Sederunt  that  a  class  of 
agents,  distinct  from  advocates  and  their  clerks,  had  estab- 
lished themselves,  and  been  allowed  to  practise,  very  soon 
after  the  institution  of  the  Court  of  Session.  Sut  the 
Faculty  of  Advocates  regarded  the  introduction  of  these 
agents  as  an  abuse,  and  they  had  sufficient  influence  to 

(g)  Solicitors  v.  Clerks  to  the  Signet,  supra, 
Qi)  A.  S.  10  Feb.  1710;  A.  S.  14  June  1738. 
(t)  A-  S.  10  Aug.  1764. 
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obtain  yarions  Acts  of  Sederunt  to  prevent  them  practising 
in  court.  The  first  of  these  was  passed  on  10th  January 
1604,  and  it  declares  '^  that  na  maisser  sail  grant  ony  accesse 
to  sic  persones  as  are  called  agentis  w^  ony  of  the  barris, 
ontwarde  or  inwarde,  and  that  the  said  agentis  sail  be 
secluded  and  debarred  thairfra,  and  fra  all  immunities  and 
privileges  whatsoever."(i)  In  1610  another  Act  of  Sederunt 
was  passed,  prohibiting  "  persones,  such  as  agents  who  are 
unprofitable,"  from  repairing  to  the  place  in  court  appointed 
for  the  advocates,  and  giving  strict  injunctions  to  the 
*  macers  "  that  they  suffer  no  persons  to  have  entry  within 
the  utter  bar,  but  speciallie  men  with  spurs  and  agents, 
against  whom  there  is  many  good  acts  and  statutes  made 
of  before.''(Z)  This  exclusion  of  agents  seems,  however,  to 
have  been  of  short  duration ;  for  in  1649  agents  were  again 
referred  to  in  Acts  of  Sederunt  as  practising  in  court,  (m) 
But  in  1672  a  Statute  was  passed  which  provided,  "in 
respect  several  persons,  being  neither  advocates  nor  advo- 
cates' servants,  do  take  upon  them  under  the  name  of  agents 
to  meddle  and  negotiat  in  processes,  who  are  found  to  be  of 
no  use  but  burdensome  to  the  lieges ;  that  hereafter  all  the 
agents  be  debarred  the  house,  and  not  permitted  to  negotiat 
or  manage  processes;  and  recommends  to  the  Lords  of 
Session  to  see  the  same  punctually  observed.'X^)  Even  this 
enactment  appears  to  have  proved  inoperative;  for  in  1678 
complaint  was  again  made  of  "  some  persones  attending  the 
house,  and  pretending  to  negotiate  in  and  manage  processes 
who  are  neither  advocats  nor  servants  to  advocats;"(o)  and 
in  1685  reference  was  made  to  "  the  crowd  of  agents/'(p) 
Towards  the  end  of  the  seventeenth  century  these  agents 

(k)  Habbakuk  Biasef  s  MS.  Bolment  of  Gonitis,  folio  95,  in  the  Advo* 
cates'  Libraiy.  The  other  Acts  of  Sederunt  referred  to  in  the  text  will 
be  fonnd  in  the  printed  collections. 

(Z)  A.  S.  17  Nov.  1610.  The  advocates  probably  objected  to  spnis  as 
likely  to  tear  their  gowns. 

(m)  A.  S.  8  and  21  Not.  1649. 

(n)  1672,  c.  16,  §  31. 

(o)  A.  S.  26  Feb.  1678, 

Ip)  a.  S.  3  Feb.  1686. 
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seem  to  have  been  tolerated,(g)  and  during  the  succeeding 
fifty  years  their  occupation  was  gradually  recognised  by  the 
court. (r)  At  length  the  oflBce  of  agent  or  solicitor  was  legal- 
ised by  Act  of  Sederunt,  dated  10th  August  1764,  which  re- 
cognised the  right  of  Advocates'  First  Clerks  and  Clerks  to 
the  Signet  to  practise  before  the  court,  and  directed  all  the 
other  existing  agents  to  enrol  themselves  on  or  before  the 
1st  of  February  1765.  By  this  and  subsequent  Acts  of 
Sederunt  regulations  were  made  for  the  examination  and 
admission  of  future  candidates,  (fi)  In  1797  a  charter  was 
obtained  from  the  Crown,(^)  erecting  and  incorporating  the 
thirty-seven  solicitors  then  existing,  and  all  subsequent 
members  of  the  society,  into  a  corporation  by  the  name  and 
title  of  "  The  Society  of  Solicitors  in  the  Court  of  Session, 
Commission  of  Teinds,  and  High  Court  of  Justiciary  in 
Scotland."  This  charter  was  confirmed  and  amended  by  a 
private  Act  of  Parliament,  passed  on  13th  July  1871,  which, 
inter  alia^  regulated  the  qualifications  of  candidates  for  ad- 
mission, and  re-incorporated  the  society  under  the  name  of 
'*  The  Society  of  Solicitors  in  the  Supreme  Courts  of  Scot- 
land."(w)  Of  recent  years  a  very  high  standard  of  education, 
both  in  general  knowledge  and  in  law,  has  been  required 
by  the  society  from  applicants  for  admission.  In  conducting 
litigation,  members  of  the  society  have  always  enjoyed  the 
same  privileges  as  Writers  to  the  Signet,  except  as  regards 
the  preparation  of  writs  passing  the  Signet ;  and  there  are 
in  Edinburgh  few  legal  firms  in  which  at  least  one  of  the 
partners  is  not  a  solicitor.     Indeed,  the  greater  part  of  the 


(q)  A.  S.  30  Nov.  1692 ;  Cuthbert  v.  Ross,  1  July  1697,  1  Foun- 
tainhaU's  Decisions,  781.  In  1696  David  Frraich,  agent,  having  used 
unbecoming  expressions  against  the  Lords,  was  imprisoned  and  fined 
1000  merks,  subsequently  restricted  to  500  merks ;  MS.  Extracts  from 
the  MSS.  of  Lord  Fountainhall,  p.  329,  in  the  Advocates'  Library. 

(r)  A.  S.  10  Feb.  1710 ;  A.  S.  1  July  1729  ;  A  S.  16  June  1738;  A.S. 
23  Feb.  1739 ;  A.  S.  20  Nov.  1740 ;  A.  S.  16  Jan.  1741 ;  A.  S.  6  July 
1748 ;  Bankton,  iv.  3.  26,  and  iv.  4.  11. 

{$)  A.  S.  11  Mar.  1772  ;  A.  S.  4  Dec  1860. 

{t)  Printed  among  the  Acts  of  Sederunt,  under  date  8th  March  1809. 

(u)  34  and  36  Vict  c.  107  (Local).    See  Appendix. 
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litigation  in  the  Court  of  Session  has  hitherto  been  con- 
ducted by  members  of  the  society. 

12.  In  consequence  of  the  introduction  of  a  separate  class  AdvocAtes 
of  practitioners  in  the  Court  of  Session,  advocates  now  m^j  as^ 
practise  merely  as  counsel,  (v)  and  it  is  not  customary  for  ~'"'*^ 
clients  to  resort  to  them  in  the  first  instance  for  legal  advice 

or  assistance.  Professional  etiquette  forbids  counsel  drawing 
any  pleadings,  or  appearing  in  any  court,  except  on  the 
instructions  of  an  agent  entitled  to  practise  in  such  court. 
There  is,  however,  no  rule  against  their  holding  considta- 
tions  with  clients,  giving  opinions,  and  drawing  papers, 
other  than  pleadings,  without  the  intervention  of  any  agent ; 
and  a  country  agent  may  prepare  and  lay  before  counsel  a 
memorial  for  opinion,  without  the  intervention  of  an  Edin- 
burgh agent,  (x) 

13.  While  the  position  of  practitioners  in  the  Supreme  PracUtion- 
Courts  was  thus  materially  altered  in  the  course  of  the  last  J"r*Courte. 
three  centuries,  there  was  no  corresponding  change  among 

the  practitioners  in  the  inferior  courts,  who  were  generally 
called  writers  or  procurators.  The  constitution  of  these 
courts  having  been  originally  modelled  on  the  Court  of 
Session,  (y)  the  agents  who  practised  before  them  were  simply 
"  advocates  of  a  lower  rank,"(2)  having  the  entire  manage- 

(v)  They  have  the  privilege  of  pleading  and  practising  in  all  the  Courts 
of  Scotland,  and  likewise  in  the  House  of  Lords.  But  they  seldom  plead 
before  the  inferior  courts,  except  in  important  cases,  or  upon  extraordinary 
occasions.    Bankton,  iv.  3.  7. 

(x)  Journal  of  Jurisprudence,  voL  xiv.,  pp.  148  and  206. 

(y)  1540,  c.  72, 

(z)  Bankton,  iv.  3.  30.  At  the  end  of  the  sixteenth  century  it  seems 
to  have  been  necessary  for  those  who  desired  to  be  admitted  to  practise  as 
advocates  in  the  Court  of  Session  to  pass  a  probationary  period  of  three 
years  as  procurators  before  the  inferior  Judges,  and  to  get  from  them 
a  certificate  of'  their  quahiications. — (A.  S.  8  Aug.  1588,  and  14  Aug. 
1690,  referred  to  in  "  The  Forme  of  Processe  before  the  Lordis,"  printed 
in  Skene's  English  version  of  the  Regiam  Majestatem,  folio  112 ;  and  also  in 
Habbaknk  Bissefs  M.S.  Rolment  of  Courtis,  folio  98,  in  the  Advocates' 
libraiy.)  Bat  this  regulation  was  soon  superseded  by  the  qualifications 
piescribed  by  the  Faculty  of  Advocates,  and  sanctioned  by  the  Court  on 
17th  Nov.  1610. 
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ment  of  their  causes,  but  excluded  from  practising  in  the 
Supreme  Courts,  and  entitled  to  plead  only  before  the  parti- 
cular inferior  courts  into  which  they  had  been  admitted  ;(a) 
and  such  was  substantially  the  position  which  they  occupied 
till  the  passing  of  the  Law  Agents  (Scotland)  Act  in  1873. 
They  have  always  been  subject  to  the  superintendence  and 
control,  not  only  of  the  inferior  Judges  before  whom  they 
practise,(&)  but  also  of  the  Court  of  Session,  both  at  common 
law  and  by  virtue  of  various  statutes,  (c)  Till  1825,  however, 
there  were  no  general  regulations  in  regard  to  the  qualifica- 
tions for  admission,  except  that  candidates  must  subscribe 
the  oaths,  (cQ  and  take  out  annually  certificates  or  Licenses 
to  practise,  (e)  But  in  several  of  the  more  important  sheriff- 
courts,  viz.,  Aberdeen,  Glasgow,  Edinburgh,  and  Paisley,  the 
agents  or  procurators  soon  formed  themselves  into  local 
societies,  the  members  of  which  had  the  exclusive  privilege 
of  practising  in  them ;  and  these  societies  prescribed  separate 
regulations  as  to  the  qualifications,  examination,  and  admis- 
sion of  candidates — ^an  apprenticeship  to  a  member  being 
generally  a  sine  qua  rum. 
Advocates  14.  The  Origin  of  the  Society  of  Advocates  in  Aberdeen  (/) 
decn.  '  cannot  now  be  precisely  ascertained,  as  almost  all  their  records 
are  said  to  have  perished  in  a  fire  which  broke  out  in  the 

(a)  Bankton,  iv,  3.  30. 

(6)  Graham  v.  Lang,  20  Feb.  1850,  12  D.  754 ;  Ritchie  v.  Macrosty, 
14  Feb.  1854, 16  D.  654 ;  Hamilton  v.  Anderson,  11  June  1856,  18  D. 
1003,  affirmed  18  June  1858^  20  D.  (H.L.)  16,  and  3  Macq.  16 ;  28  and  29 
Vict  c.  85,  §  24. 

(c)  A  S.  23  Feb.  1763 ;  A  S.  6  March  1783 ;  A.  S.  4  Feb.  1786 ; 
6  Geo.  IV.  c.  23 ;  16  and  17  Vict  c  80,§  49 ;  21  and  22  Vict  c  66,§  18  ; 
Colquhoun  v,  Paterson,  8  March  1850, 12  D.  851 ;  A  S.  1  March  1861 ; 
28  and  29  Vict  c.  85,  §  24. 

(d)  20  Geo.  II.  c.  43,  §  44. 

{e)  25  Geo.  III.  c.  80 ;  37  Geo.  III.  c  90 ;  39  and  40  Geo.  III.  c.  72. 

(/)  They  are  the  only  class  of  provincial  practitioners  styling  them- 
selves advocates.  They  appear  to  have  been  originally  called  procurators 
and  advocates  (the  terms,  as  ve  have  already  seen,  having  been  used  as 
synonymous  in  early  times) ;  but  the  former  designation  was  8004  discon- 
tinued, and  only  the  latter  was  employed  in  the  charters  of  incorporation 
obtained  by  the  society. 
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office  of  the  Commissary  Clerk  of  Aberdeen  in  October  1721. 
It  appears,  however,  that  on  2d  October  1633  the  Sheriff 
of  Aberdeen  passed  an  Act  of  Court  recognising  sixteen 
procurators  as  qualified  to  conduct  judicial  proceedings,  and 
prohibiting  all  other  persons  from  practising  before  him.  (gr) 
The  procurators  thus  admitted  seem  to  have  held  that 
they  were  entitled  to  control  the  examination  and  admission 
of  all  future  candidates ;  (h)  and  it  came  to  be  regarded  as 
indispensably  necessary  for  every  applicant  for  admission  to 
obtain  the  concurrence  of  the  society  before  presenting  an 
application  to  the  sheriff  for  a  remit  for  examination.  In  1685 
the  membere  then  practising  formed  themselves  into  a  regular 
society,  under  the  patronage  of  James  Scougal,  Commissary 
of  the  Diocese  of  Aberdeen  (afterwards  one  of  the  Judges  of 
the  Court  of  Session,  under  the  title  of  Lord  Whitehill)  for 
the  purpose  of  providing  a  fund  for  the  support  of  decayed 
members  and  of  the  widows  and  children  of  members.  On 
27th  January  1774  the  society  obtained  a  royal  charter  of 
incorporation,  which  inter  alia  confirmed  all  their  former 
rights  and  privileges.  Two  other  charters  were  subsequently 
obtained  in  more  ample  and  comprehensive  terms,  the  one 
on  20th  February  1799,  and  the  other  on  18th  May  1862. 
In  virtue  of  these  charters,  and  of  immemorial  usage,  the  mem- 
bers of  the  society  were  entitled  to  the  exclusive  privilege  of 
acting  as  procurators  in  all  the  courts  within  the  city  of  Aber- 
deen ;  but  they  were  held  not  entitled  to  prevent  others 
from  being  admitted  or  practising  in  the  sheriff-court  at 
Peterhead,  (t)  A  very  high  standard  of  qualification  has 
always  been  required  by  the  society  from  its  apprentices. 

(g}  This  statement,  and  most  of  the  following,  rest  on  the  authority  of 
a  short  historical  account  of  the  society  which  was  printed  in  the  early 
Yolnmes  of  the  Scottish  Law  List 

(h)  Thus  it  appears  from  the  earliest  recorded  acts  of  admission  that, 
on  7th  October  1656,  a  petition  was  presented  by  Andrew  Thomson, 
"  nottar-publick  in  Aberdeen,  to  the  sheriff-principal  and  his  depots, 
praying  his  lordship^  vnth  the  advice  and  consent  of  the  procurators  of  his 
judicatory,  to  admit  the  petitioner  ta  be  an  ordinary  procurator  before 
the  samen  judicatory."  See  the  session  papers  in  the  case  of  Qray  k  Ad- 
vocates of  Aberdeen,  6  March  1841,  3  D.  813. 

(t)  Gray  v.  Advocates  of  Aberdeen,  6  March  1841,  3  D.  813, 


16  INTRODUCTION. 

Faculty  of  16.  The  origiu  of  the  Faculty  of  Procurators  of  Glasgow 
of  Glasgow,  can  be  traced  back  to  the  old  ecclesiastical  courts.(A;)  As 
early  as  1668,  the  procurators  in  the  Commissary  Courts  of 
Glasgow,  Hamilton,  and  Campsie,  seem  to  have  formed  a 
society  or  faculty,  and  to  have  exercised  several  of  the  powers 
of  a  corporate  body.  By  uniform  usage  they  were  allowed 
to  practise  in  all  the  other  courts  of  Glasgow,  including  the 
modem  sheriff-court,  established  in  1748.  They  appear  to 
have  gradually  assumed  the  privilege  of  examining  and 
admitting  practitioners  in  these  courts,  and  of  excluding 
from  practice  all  but  the  sons  or  apprentices  of  members. 
On  6th  June  1796  the  Faculty  obtained  a  royal  charter  of 
incorporation,  confirming  their  exclusive  privileges,  pre- 
scribing the  qualifications  and  mode  of  admission  of  candi- 
dates, and  conferring  on  the  incorporated  body  power  to 
enact  bye-laws.  The  Faculty  more  than  once  successfully 
resisted  the  admission  as  procurators  in  the  sheriff-court  of 
Glasgow  of  parties,  otherwise  qualified,  who  were  not  mem- 
bers of  their  body.  (Z)  In  1833  a  private  Act  of  Parliament 
was  obtained,  which,  iider  alia^  authorised  the  Faculty  to 
admit  persons  who  had  not  served  an  apprenticeship  to  a 
member,  upon  payment  of  such  reasonable  fees  as  the 
-  Faculty  should  fix  from  time  to  time.(m)  The  fees  payable 
by  strangers  thus  admitted  were,  however,  somewhat  higher 
than  those  payable  by  apprentices.  (9^)  The  rules  laid  down 
by  the  Faculty  from  time  to  time,  in  regard  to  the  qualifica- 

(k)  The  earliest  extant  record  of  their  transactioiis  is  contained  in  a 
Sederunt  Book  in  the  possession  of  the  Faculty.  The  first  entiy  is  dated 
12th  November  1668^  but  a  part  of  the  volxune,  at  the  beginning,  appears 
to  have  been  lost.  It  may  be  here  mentioned  that  the  Faculty  possessed 
the  ancient  court  room  and  record  room  in  Qlasgow  Cathedral,  and  that 
members  were  exempted  by  the  municipal  authorities  from  watching  and 
warding  within  the  burgh^  and  from  having  soldiers  billeted  upon  them. 
— See  the  session  papers  in  the  case  of  the  Faculty  of  ProcuzatorB  of 
Glasgow  V.  Douglas  &  Hill,  20  Dec  1851, 14  D.  280, 

(O^Dinning  v.  Faculty  of  Procurators  of  Glasgow,  27  May  1817,  Hume 
166,  and  14  D,  282,  note  ;  Faculty  of  Procurators  of  Glasgow  v.  Douglas 
&  Hill,  20  Dec.  1851, 14  D.  280. 

(m)  3  and  4  WilL  IV.  c.  64,  §  16. 

(n)  Alterations  on  Bye-Laws  adopted  on  9th  September  1868. 
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tions  and  examination  of  candidates  for  admission,  have 
been  well  calculated  to  secure  a  highly  educated  and  efiScient 
class  of  legal  practitioners. 

16.  Somewhat  similar  are  the  origin  and  history  of  the  Soiidtow- 
Solicitors-at-Law,(o)  who  practised  in  the  inferior  courts  at  ** 
Edinburgh.     On  27th  January  1707  the  procurators  before 
the  Commissary  Court  of  Edinburgh,  amoimting  in  number 
to  twenty-two,  formed  themselves  into  an  association  for 
the  purpose  of  providing  a  fund  for  their  widows  and  child- 
ren, and  making  regulations  as  to  the  admission  of  candi- 
dates.   The  authority  of  the  Commissaries  of  Edinburgh  was 
interponed  to  these  regulations,  one  of  which  required  an 
apprenticeship  to  a  member.     These  procurators  soon  came 
to  practise  in  the  Sheriff  and  Burgh  Courts  of  Edinburgh, 
apparently  to  the  exclusion  of  all  other  agents.    On  6th  March 
1765  they  obtained  from  the  magistrates  of  Edinburgh  a 
seal  of  cause, (j?)  conferring  on  them  and  their  successors  the 
exclusive  privilege  of  practising  in  the  Burgh  Courts ;  and 
on  16th  May  1765  the  Sheriff-Substitute  of  Edinburgh  passed 
an  Act  of  Sederunt,  rendering  it  necessary  for  candidates  to 
serve  an  apprenticeship  to  a  member  before  being  admitted 
to  practise  in  the  Sheriff-Court.     These  privileges  and  regu- 
lations were  confirmed  by  a  royal  charter  of  incorporation, 
which  was  granted  on  12th  April  1780,  without  prejudice  to 
the  privileges  of  the  Faculty  of  Advocates,  (g)     On  the 
transference  of  the  jurisdiction  of  the  Consistorial  Court  of 
Edinburgh  to  the  Court  of  Session  in  1830,  the  existing 
members  of  the  society  were  empowered,  during  their  re- 
spective lives,  to  conduct  as  agents  before  the  Court  of 
Session  such  causes  or  proceedings  as  were  previously  ap- 
propriated to  the  Commissary  Court,  (r)     The  Solicitors-at- 
Law  had  the  exclusive  privilege  of  practising  in  the  inferior 

(o)  Generally  contracted  to  S.L. 

(p)  All  the  trades  had  formerly  seals  of  cause  from  the  magistrates, 
regulating  their  privileges.  SigiUum  causarum  was  the  seal  appointed  for 
Buch  charters  in  the  old  Courts  of  the  Bishops^  as  well  as  of  the  Burghs. 

(g)  See  the  session  papers  in  the  case  of  M'Aadrew  and  Others  v. 
Solicitors  of  Edinburgh,  28  June  1833,  11  S.  806. 

(r)  1  Will.  IV.  c  69,  §  39. 
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Writers  in 
Paisley. 


courts  held  in  the  city  of  Edinburgh,  viz.,  the  Sheriff  and 
Commissary  Court,  the  Burgh  Court,  and  the  Dean  of  Guild 
Court.  This  privilege  was  successfully  maintained  against 
parties  who  were  not  apprenticed  to  members,(«)  but  it  was 
held  not  to  extend  to  the  Sheriff-Court  held  at  Leith.(<) 

17.  At  the  close  of  last  century  the  members  of  the 
Sheriff-Court  of  Renfrewshire  were  united  into  a  society, 
known  by  the  name  of  the  Society  of  Writers  in  Paisley, 
under  certain  rules  established  by  themselves,  for  the  purpose 
of  managing  their  affairs  and  raising  a  fund  for  the  support 
of  their  poor  and  decayed  members,  and  of  their  widows  and 
children.  On  18th  February  1803  they  obtained  a  royal 
charter  incorporating  them  under  the  name  of  the  Faculty 
of  Procurators  in  Paisley,  and  confirming  the  exclusive  pri- 
vilege which  they  had  previously  enjoyed  of  practising  in 
the  Sheriff-Court  of  Renfrewshire,  Burgli  Court  of  Paisley, 
and  all  other  Courts  held  within  the  town  of  Paisley. 

18.  In  order  to  secure  a  uniform  system  of  legal  training 
curators^not  ^^^  intending  procurators  in  the  inferior  courts  other  than 
SutrterSi^^  those  abovc  mentioned,  the  Court  of  Session  passed  an  Act 
societies,      of  Sederunt  on  12th  November  1825,  which  provided,  "with- 
out prejudice  to  the  legal  rights  of  chartered  bodies,"  that 
no  one  should  be  admitted  as  a  procurator  unless  he  had 
served  three  years    as   an   apprentice   to  a  writer  to   the 
signet,  a  solicitor,  or  a  procurator,  (t^)       This  regulation, 
which  was  substantially  repeated  in  1839, (cc)  was,  however, 
sometimes  relaxed  in  very  special  circumstances,  (y)     On  the 
conclusion  of  their  apprenticeship,  and  before  they  were  ad- 
mitted to  practise,  candidates  were  generally  remitted  by 
the  sheriff  to  a  procurator  in  his  court,  in  order  to  undergo 


Qualifica- 


(«)  M* Andrew  and  Others  v.  Solicitors  of  Edinburgh,  28  June  1833, 
11  S.  806. 

(t)  Solicitors  of  Edinburgh  v.  Smillie  and  Others,  4  Dec.  1828,  7  S. 
134,  affirmed  24  Nov.  1830,  4  W  and  S.  370. 

(tt)  A.  S.  12  Nov.  1825,  part  ii.,  chap.  4;  and  A.  S.  of  the  same  date, 
as  to  the  burgh  courts,  part  ii.,  chap  6. 

(a;)  A.  S.  10  July  1839,  §  157. 

(y)  Forbes  v,  Robertson,  13  Jan.  1835,  13  S.  244;  A.  S.  7  Feb.  1829. 
Gray  v.  Advocates  of  Aberdeen,  6  March  1841,  3D.  813. 
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an  examination  in  law,  which,  however,  was  never  very 
rigorously  conducted.  This  state  of  matters  continued  till 
1865,  when  a  complete  curriculum  of  study  in  general  know- 
ledge as  well  as  in  law  was  prescribed  by  the  Procurators 
Act  (2)  and  relative  Act  of  Sederunt,  (a)  and  the  period  of 
apprenticeship  was  lengthened  to  four  years,  except  in 
the  case  of  graduates  in  arts  and  members  of  university 
councils.  (6) 

19.  Before  the  passing  of  the  Procurators  Act  in  1865,  Procuratow 
several  societies,  in  addition  to  those  already  mentioned  as 
possessing  exclusive  privileges,  had  been  incorporated  by 
royal  charter,  viz.,  the  Faculty  of  Procurators  and  Solicitors 
of  Dundee,  in  1819;  the  Society  of  Solicitors  of  Banffshire, 
in  1840;  and  the  Society  of  Procurators  and  SolicitoTs  of 
Perthshire,  (c)'  By  section  14  of  the  Procurators  Act  it  was 
provided  that  in  any  county,  or  division  of  a  county,  where 
there  did  not  exist  any  incorporated  society,  it  should  be 
lawful  for  the  procurators,  if  their  number  exceeded  ten,  to 
form  themselves  into  an  incorporated  society,  by  the  assent 
in  writing  of  at  least  three-fourths  of  their  number;  and  by 
section  15  provision  was  made  to  enable  the  procurators  of 
districts  whose  number  was  less  than  ten,  but  more  than 
three,  to  combine  with  the  procurators  of  other  districts  to 
form  an  incorporated  society.  The  facilities  for  incorpora- 
tion thus  afforded  were  taken  advantage  of  by  nearly  alLtUe 
procurators  throughout  the  country,  (d)     Each  incorporated 

(s)  28  and  29  Vict.  c.  85. 
(a)  A.  S.  22  June  1866. 
(6)  Sects.  4  and  5. 

(c)  The  following  societies  also  existed  prior  to  1865,  but  only  as  unin- 
4:orporated  associations,  viz.,  the  Writers  of  Stiriingshire,  the  Procurators 
of  Greenock,  and  the  Procurators  of  Wigtownshire.  There  are  now  three 
unincorporated  societies,  viz.,  the  Associated  Procurators  of  Wigtownshire, 
the  Society  of  Writers  in  Glasgow,  instituted  in  1865,  and  the  Society  of 
Writers  in  the  County  of  Ayr,  instituted  in  1872. 

(d)  The  following  is  a  list,  alphabetically  arranged,  of  the  societies  in- 
corporated under  the  Procurators  Act ; — The  Society  of  Solicitors  in 
Airdrie,  the  Society  of  Procurators  of  Argyllshire,  the  Ayr  Faculty  of 
Solicitors^  the  Society  of  Solicitors  and  Procurators  of  Caithness,  the 
Faculty  of  Procurators  of  Dumbartonshire,  the  Faculty  of  Procurators  of 

b2 
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society  was  directed  to  issue  from  time  to  time  regalations, 
subject  to  the  approval  of  the  sheriff,  for  the  prelimiuary 
examination  of  apprentices  in  general  knowledge,  and  if  it 
thought  fit,  to  impose  a  curriculum  of  legal  study,  and  insti- 
tute compulsory  examinations  in  law  at  the  end  of  the 
second,  third,  and  fourth  years  of  apprenticeship.  Power 
was  also  given  to  each  society  incorporated  under  the  Act 
to  establish  a  fund  for  the  benefit  of  indigent  members,  and 
of  the  widows  and  children  of  members ;  to  provide  a  law 
library;  and  to  exact  for  these  and  other  purposes  payment  of 
entrance-fees  and  annual  contributions,  (c)  The  deans  or 
other  chief  oflSce-bearers  of  all  these  societies,  whether  in- 
corporated prior  to  the  passing  of  the  Act  or  under  its  pro- 
visions, formed  a  General  Council,  meeting  at  least  once 
a  year,  whose  principal  duties  were  to  prescribe  a  curriculum 
of  legal  study,  to  act  as  examiners  of  persons  applying  for 
admission  as  procurators,  and  to  frame  regulations  as  to  the 
subjects  of  examination,  both  in  general  knowledge  and  in 
Iaw.(/)  The  Procurators  Act  farther  provided  that  it 
should  be  competent  to  any  society  of  procurators  pre- 
viously incorporated  to  assimilate  the  conditions  and  mode 
of  admission  to  its  privileges  to  the  provisions  of  the  Act; 
but  it  did  not  limit  or  prejudice  the  rights  and  privileges 


Dumfriesshire,  the  Society  of  Solicitors  of  Elginshire,  the  Society  of  Soli- 
citors and  Procurators  of  the  Eastern  District  of  Fifeahire,  the  Society  of 
Solicitors  for  Fifeshire  at  Dunfermline,  the  Society  of  Procurators  and 
Solicitors  of  Forfarshire  (Forfar  District),  the  Faculty  of  Procurators  of 
Greenock,  the  Faculty  of  Procurators  of  the  County  of  Haddington,  the 
Society  of  Solicitors  of  Hamilton,  the  Faculty  of  Solicitors  of  Inverness- 
shire,  the  Society  of  Solicitors  and  Procurators  of  Kincardineshire,  tlie 
Faculty  of  Procurators  of  the  County  of  Linlithgow,  the  Society  of  Soli- 
citors and  Procurators  of  the  Western  District  of  Perthshire,  the  Society 
of  Solicitors  of  Peterhead,  the  Faculty  of  Procurators  for  the  Rhinns  of 
Galloway,  the  Faculty  of  Solicitors  of  the  Combined  Counties  of  Ross  and 
Cromarty,  the  Society  of  Solicitors  and  Procurators  of  Stirling,  the  Socie^ 
of  Solicitors  of  the  Eastern  District  of  Stirlingshire,  the  Faculty  of  Procu- 
rators of  the  Lower  District  of  Wigtownshire. 

(e)  Sect.  16. 

(/}  Sects.  17-23.    The  cnrriculmn  and  regulations,  &c,  were  approved 
of  by  the  Court  of  Session,  in  terms  of  the  Act,  on  22d  June  1866. 
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of  the  societies  already  mentioned  as  enjoying  exclusive 
privileges.Gy) 

20.  Although  the  Procurators  Act  thus  effected  a  very  Report  of 
matorial  improvenaent  in  the  position  of  country  agents,  SiSonwr 
especially  as  regarded  the  qualifications  of  applicants  for 
admission,  it  did  not  remedy  the  anomalies  which  existed 

in  the  law  of  Scotland  relating  to  law  agents,  viz.,  the 
diversity  of  qualification,  the  exclusion  of  procurators  from 
practice  in  the  supreme  courts,  (A)  the  prohibition  of 
arrangements  between  town  and  country  agents  to  divide 
the  profits  of  litigation, (i)  and  the  monopoly  of  practice  in 
the  inferior  courts  enjoyed  by  members  of  the  incorporated 
societies  in  Aberdeen,  Glasgow,  Edinburgh,  and  Paisley. 
The  exclusive  privileges  of  these  societies  were  not  favour- 
ably regarded, (i)  and  were  to  some  extent  infringed  by 
recent  legislation.  (Z)  In  1870  the  Eoyal  Commissioners 
appointed  to  inquire  into  the  Courts  of  Law  in  Scotland 
unanimously  recommended  that  there  should  be  one  general 
examination  applicable  to  agents  throughout  the  whole 
country ;  that  all  exclusive  privileges  should  be  abolished ; 
and  that  arrangements  between  town  and  country  agents  for 
the  division  of  profits  should  be  legalised,  (m) 

21.  Effect  has  now  been  given  to  these  recommendations  i*^  ^^^^^ 
by  an  Act,  which  was  prepared  and  carried  through  Parlia- 
ment by  Lord  Advocate  Young,  and  which  received  the 

(g)  Sects.  12  and  27. 

(h)  By  the  Court  of  Session  Act  of  1868  (31  and  32  Vict  c  100,  §  60} 
procurators  were  allowed  to  act  as  agents  at  jury  trials  on  circuit 

(t)  Brash  v.  M*Kinnon,  9  March  1820,  20  F.C.  127 ;  A.  B.,  12  May 
1832, 10  S.  623,  affirmed  12  July  1833,  6  W.  and  S.  489. 

{k)  Solicitors  of  Edinburgh  v.  Smillie  and  Others,  4  Dec  1828,  7  S. 
134,  affirmed  24  Nov.  1830,  4  W.  and  S.  370 ;  Gray  v.  Advocates  of 
Aberdeen,  6  March  1841,  3  D.  813. 

(Q  Agents  entitled  to  practise  in  the  Court  of  Session  were  allowed  to 
conduct  in  any  sheriff-court  certain  causes  which  were  formerly  com- 
petent only  in  the  Court  of  Session ;  6  and  7  WilL  lY.  c.  66,  §  21 ; 
1  and  2  Vict  c.  119,  §§  16  and  33 ;  19  and  20  Vict  c  79,  §  177  ;  30  and 
31  Vict  c.  96,  §  4 ;  31  and  32  Vict  c  101,  §  63.  See  also  33  and  34 
Vict.  c.  86,  uniting,  inter  alia,  the  counties  of  Aberdeen  and  Kincardine. 

(m)  Fourth  Report,  p.  40. 
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royal  assent  on  5th  August  1873.  It  is  entituled  "  An  Act 
to  amend  the  Law  relating  to  Law  Agents  practising  in  Scot- 
land" (36  and  37  Vict.  c.  63) ;  but  for  the  sake  of  brevity  it 
is  referred  to  throughout  this  treatise  as  the  Law  Agents 
Act.  It  is  printed  with  notes  in  the  Appendix  and  its 
provisions  have  been  incorporated  with  the  following  chap- 
ters. It  is  therefore  sufficient  to  state  here  that,  besides 
carrying  out  the  recommendations  of  the  Eoyal  Commis- 
sioners above  referred  to,  the  Act  enables  agents  who  have 
already  been  admitted  in  any  sheriff>court  to  practise  in  the 
Court  of  Session,  without  undergoing  any  additional  ex- 
amination, on  paying  the  difference  between  the  stamp-duty 
already  paid  by  them  and  that  chargeable  on  admission  to 
practise  in  the  Court  of  Session ;  {n)  that  a  law  agent 
authorised  and  acting  for  a  client  whom  he  discloses,  i& 
declared  to  incur  no  liability  to  any  other  law  agent  em- 
ployed by  him,  except  such  as  he  expressly  undertakes  in 
writing  ;(o)  and  that  the  Procurators  Act  is  repealed  from 
and  after  1st  February  1874 ;  but  that  this  repeal  does  not 
prevent  societies  formed  under  it  prior  to  5th  August  187^ 
from  continuing  to  exist  as  incorporated  societies,  electing 
such  office-bearers  as  they  please,  and  admitting  members 
on  such  terms  as  they  see  fit,  though  it  is  not  necessary  for 
any  agent  admitted  under  the  Law  Agents  Act  to  become  a 
member  of  any  such  society.  Q?) 

(n)  §  17. 
(0)  §  21. 
(;>)  §  25  :  see  also  §§  19  and  20. 
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CHAPTER    I. 

QUALIFICATION    AND    ADMISSION    OF    LAW 

AGENTS. 

1.  The  qualifications  and  mode  of  admission  of  law  agents  ^^^J^jJ^**®" 
are  now  regulated  by  the  Law  Agents  Act,  which  enacts  Bion  now 
that  from  and  after  the  date  of  its  passing  (5th  August  byUw 
1873),  no  person  shall  be  admitted  as  a  law  agent  in  Scot-  ^^*°^  ^^^ 
land  except  in  accordance  with  its  provisions. (a)     The  Act, 
however,  contains  various  provisions  of  an  exceptional  char- 
acter in  favour  of  persons  qualifying  for  admission  under  the 

old  regulations.  (6)  The  statutes  regulating  the  qualifications 
and  admission  of  attorneys  and  solicitors  in  England  and 
Ireland  (c)  contain  many  provisions  similar  to  those  of  the 
Law  Agents  Act,  and  in  construing  its  clauses  considerable 
aid  may  therefore  be  obtained  from  the  decisions  of  the 
English  and  Irish  Courts.  Accordingly,  reference  is  made 
in  the  foot-notes  to  such  of  them  as  appear  at  all  applicable 
to  Scotland. 

2.  It  is  not  now  necessary  for  any  law  agent  to  become  NotneoM- 
a  member  of  any  society  or  faculty  of  law  agents,  ((2)  and  b^me  a 
apprentices  to  members  of  such  societies  cannot  be  admitted  ^iT^etj. 
as  law  agents  except  under  the  regulations  and  in  accord- 
ance with  the  provisions  of  the  Law  Agents  Act.(e)     It  is 

(a)  Sect  2.    The  Act  is  printed  in  the  Appendix. 

(h)  Sects.  5  (guVsect  3)  and  10.    See  post,  §§  21  and  22  of  this  chapter. 

(c)  The  English  statutes  now  in  force  are  6  and  7  Vict.  c.  73  ;  23  and 
24  Vict.  c.  127;  and  the  Supreme  Court  of  Judicature  Act,  1873,  §  89. 
The  Irish  statute  is  29  and  30  Vict.  c.  84. 

{d)  Sect.  25  of  the  Law  Agents  Act. 

(e)  Sect.  2. 
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farther  declared  to  be  lawful  for  any  society  of  law  agents  to 
accept  of  an  apprenticeship  for  five  years,  served  under  the 
provisions  of  the  Act,  with  an  enrolled  law  agent,  although 
not  a  member  of  such  society,  as  a  quahfication  for  admission 
to  such  society ;(/)  and  any  society  may,  notwithstanding 
any  law,  statute,  or  usage  hitherto  in  force,  admit  any  en* 
rolled  law  agent  to  be  a  member  of  it  on  such  terms  as  it 
may  see  &t.(g)  These  provisions  do  not  prevent  any  society 
from  requiring  any  qualifications  as  to  education  or  appren- 
ticeship, in  addition  to  those  prescribed  by  the  Law  Agents 
Act ;  but  probably  the  only  condition  of  admission  that  will 
be  insisted  in  will  be  a  money  payment.  If,  however,  any 
one  desires  to  be  admitted  as  a  member  of  any  particular 
society,  he  ought,  before  entering  upon  his  apprenticeship,  to 
communicate  with  the  secretary  of  the  society,  in  order  to 
ascertain  the  terms  of  admission.  It  may  be  right  to  men- 
tion here  that  the  members  of  the  Society  of  Writers  to  the 
Signet  still  retain  some  exclusive  privileges,  which,  however, 
are  now  almost  nominal,  and  do  not  relate  to  the  actual 
conduct  of  litigation.  (A) 
S^wSctw"  ^-  '^^^  regulations  of  the  Law  Agents  Act  do  not  appear 
tors-fiscal     to  extend  to  procurators-fiscal,  who  will  continue  to  b© 

trom  regula-  ,  ,  , 

tions  as  to  appointed  by  the  sherifis  of  counties,  magistrates  of  burghe, 
Ac.  ^"'  or  justices  of  the  peace,  and  be  entitled  to  conduct  criminal 
proceedings  without  being  admitted  as  agents  in  any  civil 
court.(t)  The  English  and  Irish  regulations  do  not  extend 
to  persons  appointed  to  be  solicitors  of  the  treasury,  customs, 
excise,  post-office,  stamp-duties,  or  any  other  branch  of  Her 
Majesty's  Kevenue;(A:)  but  there  is  no  corresponding  pro- 
vision or  exemption  in  the  Law  Agents  Act. 

(/)  Sect.  20. 

(g)  Sect.  19. 

(h)  Tlie  existing  regulations  of  the  Writers  to  the  Signet,  and  the 
Solicitors  Act  of  1871,  containing  those  of  the  Society  of  Solicitors  in  the 
Supreme  Courts,  are  printed  in  the  Appendix. 

(i)  Ward  v.  Young  and  Macminn,  19  May  1847,  Arkley,  272 ;  M'Lean 
V.  Canierou,  1  Dec.  1845, 2  Broun,  657  ;  Jardine  v,  Simpson,  17  Jan.  1823, 
S.  Just.  94. 

(k)  6  and  7  Vict.  c.  73,  §  47 ;  23  and  24  Vict.  c.  127,  §  33 ;  29  and  30 
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4.  The  regulations  of  the  Law  Agents  Act,  in  regard  to  R«giai»tionf 
the  qualification  and  admission  of  applicants,  fall  under  three  by  Law 
heads : — 1,  apprenticeship ;  2,  examination ;  and  3,  admis-  10^1^73. 
fiion  by  the  Court  of  Session.     The  temporary  provisions  in 
favour  of  persons  qualifying  under  the  former  system  will  be 
best  understood  after  considering  the  qualifications  prescribed 
for  persons  entering  into  apprenticeship  after  the  passing  of 
the  Act. 

6.  The  apprenticeship  required  by  the  Act  consists  of  Apprentice- 
service  with  a  qualified  master,  under  a  valid  indenture  or  ?nd«nture.' 
contract  of  service.  (Z)  The  requirements  under  this  head 
should  be  very  carefully  observed ;  for  although  the  Court 
has  occasionally,  in  exceptional  circumstances,  relaxed  the 
rules  laid  down  by  itself  in  Acts  of  Sederunt,  (w)  it  has  not 
the  same  discretionary  power  in  dealing  with  statutory  enact- 
ments ;  and  the  English  cases  on  this  subject  show  that  even 
after  an  applicant  has  been  admitted,  his  name  maybe  struck 
off  the  roll  on  the  ground  of  want  of  regular  and  sufficient 
service,  provided  the  objection  is  taken  within  a  reasonable 
time.(w) 

Vict.  c.  84,  §  60.  The  Procurators  (Scotland)  Act,  1865,  (28  and  29  Vict 
c.  85,  §  28),  contained  a  similar  saving  clause,  but  that  Act  is  now  re- 
pealed by  §  25  of  the  Law  Agents  Act,  from  and  after  the  first  day  of 
February  1874. 

{I)  Sect.  6  of  the  Act. 

(m)  Forbes  &  Robertson,  13  Jan.  1836,  13  S.  244 ;  Gray  v.  Advocates 
of  Aberdeen,  6  March  1841,  3  D.  813 ;  A.  S.  7  Feb.  1829. 

(n)  Ex  parte  Hill,  1775,  2  Sir  W.  Blackstone's  Reports,  991 ;  In  re 
Taylor,  12  Feb.  1822,  5  Bamewall  &  Alderson,  538 ;  In  re  Taylor,  14  June 
1825,  6  Dowling  &  Ryland,  428.  If  an  objection  taken  to  an  applicant's 
admission  is  repelled  at  the  time,  it  will  not  be  again  hstened  to  as  a  reason 
for  striking  his  name  off  the  roll ;  In  re  Page,  7  Feb.  1823,  7  Moore,  572. 
Where  the  motion  to  strike  the  attorney's  name  off  the  roll  was  made  three 
years  and  a-half  after  his  admission,  it  was  refused,  the  Court  observing 
that  such  an  application  should  be  made  shortly,  as  a  month  or  two,  or  a 
term  or  two,  after  the  admission ;  Anonymous,  1831,  2  Bamewall  &  Adol- 
phus,  766;  see  also  Paget  v.  Chambers,  23  May  1839,  7  Scott,  610,  where 
a  similar  application,  made  after  13  years,  was  refused.  It  is  now  pro- 
vided by  6  and  7  Vict  c  73,  §  29,  extending  to  England,  and  29  and  30 
Vict  c  84,  §  40,  extendiog  to  Ireland,  that  such  an  application  must  be 
made  within  twelve  months  of  the  admission,  except  in  cases  of  actual 
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Who  maj  6.  It  is  Dot  necessarv  or  usual  for  an  apprentice  to  be  of 

enter  into       e   •^^  i«o« 

indenture,  full  age  at  the  time  of  his  entering  into  indenture.  There 
can,  however,  be  no  doubt  that  he  should  be  old  enough  to  be 
able  to  study  his  profession  ;(o)  and  as  he  cannot  be  admitted 
until  he  is  twenty-one  years  of  age»(p)  there  is  no  advantage 
in  commencing  an  apprenticeship  under  the  age  of  sixteen,  (g) 
If  the  apprentice  is  a  minor,  his  father,  or,  in  the  event  of 
his  father  being  dead,  his  curators,  must  be  parties  to  the 
indenture. (r)  But  if  his  father  is  dead  and  he  has  no  cura- 
tors, he  may  enter  into  the  indenture  himself.  («)  There  is 
nothing  to  prevent  a  person  who  has  previously  been  engaged 
in  some  other  occupation  from  entering  into  indenture  and 
qualifying  for  admission  as  a  law  agent  ;(^)  and,  as  after- 
fraud.  By  sect:  24  of  the  Procurators  Act  it  was  provided  that  no  penon 
admitted  a  procurator  in  tenns  of  that  Act  should  be  liable  to  have  his 
admission  challenged  or  set  aside  on  any  ground  except  fraud. 

(o)  In  re  Donne,  1794,  3  Swanston,  96,  note,  where  one  of  the  Clerks  of 
the  Court  of  Exchequer  haying  taken  as  an  articled  derk  a  boy  of  nine 
years  of  age,  the  Court  erased  his  name  from  the  roll  kept  in  the  office  of 
the  King's  Remembrancer,  whereby  the  seniority  of  Clerks  of  Court  waa 
ascertained.  In  re  Sherry,  20  Jan.  1868,  9  Best  &  Smith,  115,  where  ser- 
vice as  a  clerk  by  a  lad  of  fourteen  was  held  sufficient  to  qualify  him  under 
23  and  24  Vict.  c.  127,  §  4,  which  allows  a  person  who  has  been  for  ten 
years  a  bona  fide  clerk  to  an  attorney  to  be  admitted  after  an  apprentice- 
ship of  only  three  years. 

(p)  Sec.  5,  sub-section  1,  of  the  Law  Agents  Act 

(g)  Under  the  existing  regulations  of  the  Writers  to  the  Signet,  na 
person  under  the  age  of  seventeen  is  taken  as  an  apprentice  by  a  member ; 
under  those  of  the  Society  of  Solicitors  in  the  Supreme  Courts,  and  of  the 
Society  of  Advocates  in  Aberdeen,  the  age  is  fixed  at  sixteen ;  and  under 
those  of  the  Faculty  of  Procurators  in  Glasgow,  and  of  the  Solicitors-at- 
Law  in  Edinburgh,  at  fifteen.  But  by  section  20  of  the  Law  Agents  Act  any 
society  of  law  agents  may  accept  of  an  apprenticeship  for  five  years  served 
under  the  provisions  of  the  Act  with  an  enrolled  law  agent,  although  not 
a  member  of  such  society,  as  a  qualification  for  admission  to  such  society. 

(r)  Low  V,  Henry,  14  Nov.  1797,  Hume,  422;  Eraser  on  Master  and 
Servant,  p.  444. 

(«)  Fraser  on  Master  and  Servant,  p.  444 ;  Fraser  on  Parent  and  Child, 
p.  336. 

(Q  Ex  parte  Waring,  11  May  1843,  12  Law  Journal,  Queen's  Bench, 
280,  where  it  was  held  to  be  no  bar  to  the  admission  of  a  person  who  had 
served  the  requisite  time  as  an  articled  clerk  or  apprentice,  that  he  had 
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mentioned,  the  ordinary  term  of  service  is  shortened  in  the 
case  of  persons  who  have  for  five  years  acted  as  clerks 
to  law  agents,  or  who  have  taken  a  degree  in  law  or  in 
arts,  or  who  have  heen  called  to  the  English  or  Scotch  . 
bar,  or  who  have  been  admitted  as  attorneys  or  solicitors  in 
England,  (w) 

7.  No  one  is  a  qualified  master  except  a  practising  law  who  is  * 
agent,  or  a  sheriff-clerk  in  office  at  the  passing  of  the  Law  mwEr?"^ 
Agents  Act  (5th  August  1873).  (x)      The  omission  of  the 
master  to  take  out  annually  his  certificate  or  license  to  prac- 
tise does  not  disqualify  the  apprentice  from  being  admitted 

as  law  agent. (y)  There  is  nothing  to  prevent  a  master 
from  having  any  number  of  apprentices  at  the  same  time.  (2) 
A  person  may  be  competently  apprenticed  to  more  than  one 
member  of  a  firm  of  law  agents  ;(a)  and  in  practice  it  is  quite 
common  for  an  apprentice  to  be  bound  to  a  firm.  (6)  But,  in 
such  a  case,  each  member  of  the  firm  should  be  a  practising 
law  agent,  or  a  sheriff-clerk  who  was  in  office  on  the  5th  of 
August  1873.  The  difficulties  and  delays  which  naturally 
arise  from  the  death  of  a  master,  or  the  dissolution  of  a  firm, 
before  the  expiration  of  an  indenture,  are  best  avoided  by 
taking  the  apprentice  bound  to  two  or  more  masters  in  suc- 
cession ;  that  is  to  say,  to  A,  whom  failing,  to  B,  Ac. 

8.  The  Judges  of  the  Court  of  Session  (or  any  seven  or  PreiimiMry 
more  of  them,  of  whom  the  Lord  President  and  the  Lord  ««°>"*- 

'  tions  of 

Justice -Clerk  must  be  two)  are  now  empowered  to  make  »pprentic««. 
rules  for  conducting    entrance    examinations    of    appren- 
tices ;(c)  and  when  these  are  made  and  come  into  force,  a 
certificate  from  the  examiners  of  having  successfully  passed 

been  fourteen  years  in  business  as  a  grocer  after  the  expiration  of  his 
articles  or  indenture. 

(u)  Section  6,  sub-section  6^  of  the  Law  Agents  Act.  See  post,  §  12  of 
this  chapter. 

(sc)  Section  5,  sub-section  1,  of  the  Law  Agents  Act. 

ly)  6  Geo.  IV.  c.  46. 

(z)  In  England,  no  attorney  or  solicitor  is  allowed  to  have  more  than 
two  articled  clerks  at  the  same  time ;  6  and  7  Vict,  c  73,  sect  4. 

(a)  In  re  Holland,  30  Jan.  1872,  7  Law  Reports,  Queen's  Bench,  297. 

(b)  Juridical  Styles,  4th  ed.,  voL  ii  p.  247. 

(c)  Sect.  8  of  the  Law  Agents  Act. 
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the  preliminary  examination  will  probably  be  required  before 
an  indenture  is  entered  into.(c2) 
Terms  and  9.  An  apprenticeship  entered  upon  after  5th  August 
indenture.  1873  must  be  Under  a  written  indenture,(e)  executed  with 
all  the  solemnities  appropriate  to  ordinary  deeds.  (/)  No 
particular  form  is  required,(gr)  but  the  apprentice  must  be 
bound  to  serve  his  master  in  his  professional  business  for  a 
period  not  less  than  that  prescribed  by  the  statute,  viz.,  in 
the  ordinary  case,  five  years,  or  in  the  exceptional  cases  after 
mentioned,  three  years.(A)     In  order  to  avoid  any  difficulty 


(d)  The  corresponding  section  of  the  EDglish  Statute,  23  and  24  Vict 
c.  127,  sect  8,  which  is  more  explicit  than  the  Law  Agents  Act,  is  as 
follows : — "  The  Lords  Chief  Justices  of  the  Courts  of  Queen's  Bench  and 
Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Court  of  Exchequer, 
jointly  with  the  Master  of  the  Bolls,  may  from  time  to  time  make  regu- 
lations for  the  examination  in  such  branches  of  general  knowledge  as  they 
may  deem  proper,  of  all  persons  (not  having  taken  degrees  or  successfully 
passed  such  University  examinations  as  aforesaid)  hereafter  becoming 
bound  under  articles  of  clerkship  to  attorneys  or  solicitors,  and  the  said 
Judges  by  such  regulations  may  require  such  examination  to  be  passed 
either  before  persons  so  become  bound  or  at  any  time  before  their  admis- 
sion as  attorneys  or  solicitors,  as  to  the  said  Judges  may  seem  fit,  and  the 
said  Judges  may  from  time  to  time  revoke  or  alter  any  such  regulations 
as  they  think  fit,  and  may  from  time  to  time  appoint  examiners  for  con- 
ducting such  examination  as  aforesaid ;  and  no  person  required  to  pass 
such  examination  shall  be  capable  of  being  bound  as  aforesaid  where  such 
examination  is  required  to  be  passed  before  being  bound,  or  of  being 
admitted  an  attorney  or  solicitor  where  such  examination  is  permitted  to 
be  passed  at  any  time  before  admission,  unless  before  being  bound  or  be- 
fore being  admitted  (as  the  case  may  require)  he  obtain  from  the  examiners 
a  certificate  of  having  satisfactorily  passed  such  examination :  Provided 
always  that  the  said  Judges,  or  any  one  or  more  of  them,  may,  where  under 
special  circumstances  they  or  he  see  fit  so  to  do,  dispense  with  compliance 
with  such  regulations  entirely  or  partially,  or  subject  to  any  such  condi- 
tions as  to  them  or  him  may  seem  fit" 

(e)  Section  5,  sub-section  2,  of  the  Law  Agents  Act 

(/)  Bell's  Lectures  on  Conveyancing,  p.  345.  As  to  an  improbative 
contract  of  indenture  being  validated  by  rei  inUrvenluSf  see  Eraser  on 
Master  and  Servant,  p.  446. 

(g)  A  form  is  printed  in  the  Appendix. 

(h)  Ex  parte  Jones,  21  April  1870,  22  Law  Times  Beports,  New  Series, 
p.  300,  where  it  was  held  that  articles  of  clerkship  are  void,  and  that  ser- 
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arising  from  the  service  under  indenture  being  insufficient 
on  account  of  the  apprentice's  occasional  absence  during  the 
term,  he  should  be  taken  bound  to  serve,  at  the  expiration 
of  the  three  or  five  years,  an  additional  period  at  least  equal 
to  the  time  that  he  may  have  been  absent  ;(i)  or,  what  is 
probably  the  preferable  course,  the  contract  of  indenture 
should  be  for  a  considerably  longer  period  than  is  absolutely 
necessary,  determinable  by  the  apprentice  on  his  actual  ser- 
vice of  the  term  required  by  the  Law  Agents  Act,  or  any 
future  Act.(i) 

10.  The  indenture  must  be  duly  stamped,  but  a  question  stamp  re- 
of  some  difficulty  arises  under  the  provisions  of  the  Law  SSientmS. 
Agents  Act,  taken  in  connection  with  those  of  the  Stamp 
Act  of  1870,  as  to  the  amount  of  stamp-duty  now  required. 
The  schedule  to  the  latter  statute  contains  the  following 
clause : — "  Articles  of  clerkship  whereby  any  person  first 
becomes  bound  to  serve  as  a  clerk  in  order  to  his  admis- 
sion  

"  (2.)  As  an  attorney  or  solicitor  in  any  of  the  courts  of 
the  counties  palatine  of  Lancaster  and  Durham,  or  as  a 
writer  to  the  signet,  or  o^  a  solicitor,  agent,  or  attorney  in 
the  Court  of  Session,  Justiciary,  or  Commission  of  Teinds  in 
Scotland,  £60. 

"  (3.)  As  a  procurator  or  solicitor  in  any  inferior  court 
in  Scotland,  2s.  6d." 

Now,  under  the  provisions  of  the  Law  Agents  Act,  as 
after-mentioned, (?)  the  only  mode  in  which  any  one  can 
now  be  admitted  is  by  presenting  a  petition  to  the  Court  of 
Session,  praying  to  be  admitted  as  a  law  agent ;  and  on 
being  admitted  and  enrolled,  and  paying  the  stamp-duty 


vice  under  them  cannot  qualify  for  admission,  if  the  clerk  is  bound  for  a 
leas  period  than  five  years,  unless  the  case  faUs  under  the  statutory  pro- 
yisions  in  regard  to  a  shorter  period  of  service. 

(i)  It  is  customary  to  take  apprentices  bound  to  serve  two  days  for 
each  day  that  they  are  absent  without  their  masters'  leave ;  Juridical 
Styles,  4th  ed.,  vol.  ii.,  p.  247. 

(Jc)  This  course  is  recommended  in  PuUing's  Law  of  Attorneys,  6th 
ed.,  p.  37. 

(Q  Sections  19  and  23  of  this  chapter. 
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exigible  on  admission, (m)  he  is  entitled  to  practise  in  the 
supreme  as  well  as  the  inferior  courts.  It  may  therefore  be 
argued  that  no  one  can  now  become  bound  to  serve  as  a 
clerk  in  order  to  his  admission  as  a  procurator  or  solicitor  in 
any  inferior  court,  and  that  the  stamp  must  consequently  be 
£60  in  all  cases.  Without  expressing  an  opinion,  which 
might  only  prove  misleading  on  a  question  which  must  very 
soon  be  decided,  it  is  sufficient  to  say  that  until  the  point  has 
been  judicially  settled  the  only  safe  course  is  to  have  every 
indenture  impressed  with  a  stamp  of  sixty  pounds,  which 
will  qualify  for  both  the  supreme  and  the  inferior  courts.(7i) 
As  the  same  total  sum  must  be  paid  on  indenture  and  ad- 
mission, however  it  may  be  distributed  between  them,  the 
only  loss  that  can  be  sustained  by  following  this  courae  will 
be  the  interest  on  £59,  17s.  6d.  for  the  few  y6ars  between 
apprenticeship  and  admission.  Articles  of  clerkship  or  in- 
dentures may,  however,  be  stamped  at  any  time.  If  brought 
to  be  stamped  within  six  months  from  their  date,  no  penalty 
is  exigible ;  if  brought  after  the  expiration  of  the  six 
months,  there  is  no  power  given  by  the  Stamp  Act  to  with- 
hold the  stamp,  but  penalties  must  be  paid,  viz.: — ^within 
one  year  from  date,  ten  pounds ;  after  one  year,  and  within 
five  years,  for  every  complete  year,  and  also  for  any 
additional  part  of  a  year,  elapsed  since  the  date,  ten  pounds ; 
and  in  every  other  case,  fifty  pounds,  (o) 
Recording  H-  The  indenture  must  be  both  recorded  in  the  register 

Sonto^Ss    of  -probative  writs  of  the   county  in  which  it  is  entered 
gistrar.       into,(p)  and  intimated  to  the  registrar  of  law  agents  ap- 

(m)  A  similar  difficulty  arises  as  to  the  amount  of  duty  exigible  on 
admission.     See  ;po8t,  §  23. 

(n)  ''  Where  the  same  articles  are  a  qualification  for  the  admission  of 
any  person,  not  only  as  a  writer  to  the  signet,  or  as  a  solicitor,  agent,  or 
attorney  in  any  of  the  Courts  of  Session,  Justiciary,  or  Commission  of 
Teinds,  but  also  as  a  procurator  or  solicitor  in  any  inferior  court,  such 
articles  are  not  to  be  charged  with  more  than  one  duty  of  sixty  pounds." 
Section  42  (sub-section  1)  of  the  Stamp  Act  of  1870. 

(o)  Sect.  43  of  the  Stamp  Act  of  1870.  Under  the  previous  statute, 
19  and  20  Vict  c.  81,  §  3,  it  was  within  the  power  of  the  Lords  of  the 
Treasuiy  to  withhold  the  stamp  after  the  expiration  of  the  six  months. 

(l?)  By  31  and  32  Vict.  c.  34,  §  2,  it  is  enacted  that  writs  registered  as 
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pointed  under  the  Law  Agents  Act  within  six  months  from 
the  date  fixed  for  the  commencement  of  the  apprentice- 
ship, (q)  This  should  be  attended  to  by  the  master  of  the 
apprentice,  (r)  It  is  not  stated  by  the  Act  whether,  in  the 
^vent  of  this  provision  not  being  timeously  complied  with, 
the  service  under  the  indenture  is  to  be  altogether  insufficient 
to  qualify  for  admission,  or  merely  to  count  from  the  time 
when  the  indenture  is  recorded  and  intimated  to  the 
registrar.  (») 

12.  In  the  ordinary  case  the  term  of  service  is  five  Lcn^h  of 
years, (0  but  three  years'  service  is  sufficient  in  the  case  of  q^reS!'^ 
Any  of  the  following  persons: — 1,  A  person  who,  either 
before  or  after  the  passing  of  the  Law  Agents  Act  has  for 


probative  writs  are  not  to  be  given  back,  but  shall  remain  in  the  custody 
of  the  keepers  of  the  registers.  "  And  where  it  is  by  any  Act,  or  by  the 
rules  of  any  corporation  or  trade,  provided  that  an  indenture  of  apprentice- 
ship, with  a  certificate  of  service  endorsed  thereon,  may  be  received  as 
evidence  of  such  apprenticeship  having  been  duly  served,  an  extract  of 
such  indenture  duly  recorded  in  the  register  of  probative  writs,  with  a 
certificate  of  service  endorsed  on  such  extract,  may  be  received  as  evi- 
dence of  such  apprenticeship  having  been  duly  served."  Section  3  of  the 
same  statute  provides  that  all  extracts  shall  have  upon  them  a  certificate 
or  marking  indicating  the  cumulo  amount  of  stamp-duty  paid  on  the 
principal  writ  recorded,  and  retained  for  preservation. 

(g)  Section  5,  sub-section  2,  of  the  Law  Agents  Act.  The  general 
^utie9  of  the  registrar  are  set  forth  in  section  11,  but  no  directions  are 
^ven  in  regard  to  the  intimation  of  indentures.  There  can,  however,  be 
no  doubt  that  he  should  follow  generally  the  same  directions  as  are  given 
to  the  English  registrar  by  23  and  24  Vict.  c.  127,  §  7,  viz.,  enter  the 
names  of  the  parties  to  the  indenture,  its  date,  and  the  term  of  service,  in 
a  book  kept  for  that  purpose,  and  mark  the  indenture  as  having  been 
produced  and  entered,  with  the  date  thereo£ 

(r)  The  duty  of  enrolling  the  articles  of  a  clerk  is  thrown  on  the 
master  by  6  and  7  Vict.  c.  73,  §  8.  See  Dufaur  v.  Sigel,  22  July  1853,  22 
Law  Journal,  Chancery,  678. 

(5)  The  English  statute  on  the  subject  provides  that  if  the  contract  or 
articles  are  not  timeously  produced  and  entered  by  the  registrar,  the 
service  of  the  clerk  shall  be  reckoned  to  commence  from  the  date  of  the 
production  and  entry,  unless  one  of  the  superior  courts,  or  a  judge  thereof, 
shall  otherwise  order.  23  and  24  Vict  c  127,  §  7 ;  see  also  6  and  7  Vict. 
o.  73,  §  9. 

{t)  Section  5  of  the  Law  Agents  Act. 
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five  years  been  a  clerk  to,(w)  and  engaged  under  the  super- 
intendence of  a  practising  law  agent,(ic)  in  such  business  as 
is  usually  transacted  by  law  agents  ;(y)  2,  a  person  holding 
a  degree  in  law  or  in  arts  of  a  University  in  Great  Britain 
or  Ireland  granted  after  examination  ;(z)  3,  a  member  of 
the  Faculty  of  Advocates ; (a)  4,  a  person  who  has  been 

(u)  It  does  not  appear  to  be  necessary  that  the  two  services,  as  clerk 
and  as  apprentice,  should  he  consecutive.  Under  the  corresponding 
section  of  the  English  statute,  23  and  24  Vict.  c.  127,  §  4,  which  requires 
ten  years'  service  as  clerk,  it  was  recently  held  that  a  clerk  was  entitled 
to  be  admitted  after  three  years'  service  under  articles,  although  there 
had  been  between  the  two  services  an  interval  of  seven  years,  during 
which  he  was  not  engaged  in  any  business  connected  ^nth  the  legal 
profession ;  Ex  parte  Vosper,  30  Jan.  1864,  33  Law  Journal,  Queen's 
Bench,  113. 

(x)  In  deciding  whether  the  service  of  a  clerk  has  been  sufficiently 
subject  to  the  supervision  of  his  master,  the  Court  will  not  lay  down  any 
general  rule,  but  take  into  consideration  the  circumstances  of  each  par- 
ticular case ;  In  re  Duncan,  28  April  1864,  33  Law  Journal,  Queen's 
Bench,  190. 

(y)  It  has  been  held  that  under  the  corresponding  section  of  the 
English  statute  service  as  clerk  by  a  lad  of  fourteen  is  sufficient :  but  it  was 
observed  by  Lord  Chief-Justice  Cockburn  that  it  would  not  have  been 
sufficient  if  the  lad  had  been  in  the  office  merely  as  errand-boy  or  mes- 
senger ;  In  re  Sherry,  29  Jan.  1868,  9  Best  and  Smith,  115.  In  this  case 
it  was  also  held  that  the  clerk  was  entitled  to  be  admitted,  although, 
before  the  expiry  of  the  ten  years  of  clerkship  required  by  the  statute  he 
had  entered  into  articles  for  five  years,  under  which,  however,  after  the 
expiration  of  the  ten  years  he  had  served  three  years.  And  under  the 
corresponding  section  of  the  Irish  statute,  service  under  various  masters 
was  held  sufficient,  though  it  was  objected  that  there  was  nothing  to  show 
that  the  applicant  had  not  been  a  mere  copying  clerk ;  In  re  Milliken,  13 
May  1870,  18  Weekly  Reporter,  309.  If  a  master  refuses  to  give  a  cer- 
tificate of  service,  the  service  may  be  proved  by  other  means  ;  Ex  parte 
Bigby,  16  Jan  1865, 11  Law  Times,  671. 

(z)  A  member  of  the  General  Council  of  a  Scotch  University,  who 
has  attended  all  the  necessary  classes,  but  has  not  actually  taken  a  degree, 
is  not  entitled  to  be  admitted  after  three  years'  service  ;  Ex  parte  Stetcart, 
30  Jan.  1872,  7  Law  Reports,  Exchequer,  202.  In  order  to  entitle  a 
graduate  to  this  privilege,  it  is  probably  necessary  for  him  to  have  taken 
bis  d^pree  before  being  bound  as  an  apprentice ;  and  this  is  expressly 
required  by  the  English  statute,  6  and  7  Vict.  c.  73,  §  7;  Ex  parte  Brad- 
ford, 17  Jan.  1859,  28  Law  Journal,  Queen's  Bench,  138. 

(a)  By  35  and  36  Vict  c.  81,  a  member  of  the  Faculty  of  Advocates 
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called  to  the  degree  of  Utter  Barrister  in  England  ;(6)  6,  a 
person  who  has  been  admitted  and  enrolled  as  an  attorney 
or  solicitor  in  England,  (c)  Unless  the  case  falls  within  one 
or  other  of  these  exceptional  provisions,  service  under  inden- 
ture for  only  three  years  cannot  qualify  for  admission ;  and 
therefore  if  there  is  the  least  doubt  on  the  subject  the  term 
should  be  fixed  at  five  years,  determinable  by  the  apprentice 
at  the  end  of  three  years,  in  the  event  of  the  Court  or  the 
examiners  holding  that  period  to  be  sufficient. 

13.  The  date  at  which  the  apprenticeship  is  to  commence  Commence- 
should  be  stated  in  the  indenture,  in  order  that  the  deed  anpemice- 
may  show  ex  facie  that  it  is  recorded  and  intimated  to  the  *"*^- 
registrar  within  the  six  months  prescribed  by  the  Law- 
Agents  Act  to  run  "  from  the  date  fixed  for  the  commence- 
ment of  the  apprenticeship.'X^O     If,  however,  this  is  not 
done,  the  apprenticeship  will  naturally  commence  at  the 
date  of  the  last  signature  to  the  indenture,  (e)     Hitherto  it 
has  not  been  unusual,  when  an  intending  apprentice  has 
served  some  length  of  time  before  the  execution  of  his 
indenture,  to  fix  the  commencement  of  his  apprenticeship  as 
at  the  commencement  of  his  actual  service ;  but  it  would 
scarcely  be   safe  to  do  so  now,  as  the  Law  Agents  Act 
imperatively  requires  that  "  an  apprenticeship  entered  upon 
after  the  passing  of  this  Act  must  be  served  under  inden- 


may  also  be  admitted,  after  a  three  years'  service  under  articles,  as  an 
attorney  and  solicitor  in  England  and  Wales. 

(6)  It  has  been  held  that  a  barrister  cannot  serve  as  an  articled  clerk 
for  the  purpose  of  being  admitted  as  an  attorney  without  first  being  dis- 
barred ;  In  re  Bateman,  1845,  2  Dowling  and  Lowndes,  725.  By  23  and 
24  Vict.  c.  127,  §  3,  a  person  who  before  becoming  a  barrister  has  been 
bound  under  articles  for  live  years,  or  who,  after  ceasing  to  be  a  barrister 
has  been  bound  for  three  years,  and  who  in  either  case  has  continued  to 
serve  for  three  years,  is  entitled  to  be  admitted  an  attorney  or  solicitor. 

(c)  The  corresponding  section  of  the  English  statute,  23  and  24  Vict 
c  127,  §  15,  admits  Scotch  law  agents  as  attorneys  in  England  after  three 
years'  service  under  articles, 

(d)  Section  5,  sub-section  2. 

(e)  Anonym&iu,  24  Nov.  1857,  27  Law  Jotimal,  Queen's  Bench,  184, 
where  the  six  months  allowed  for  the  enrolment  of  articles  of  clerkship 
were  reckoned  from  the  date  of  the  last  signature. 
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* 

\  ture/'(/)  ^^^  service  prior  to  the  execution  of  the  indenture 

might  not  be  regarded  as  service  "under  indenture."  In 
any  case,  the  provisions  in  regard  to  recording  and  intima- 
tion to  the  registrar  within  six  months  from  the  date  fixed 
for  the  commencement  of  the  apprenticeship,(y)  render  it 
impossible  to  antedate  the  commencement  of  the  apprentice- 
ship more  than  six  months. 
Service  dur-  14.  In  England  an  articled  clerk  is  required  by  statute 
u^Esffip!^"^  during  the  whole  time  and  term  of  his  service  to  continue 
and  be  actually  employed  by  his  master  in  the  proper 
business,  practice,  or  employment  of  an  attorney  or  solicitor, 
except  in  the  cases  particularly  provided  for  by  the  sta- 
tute. (A)  There  is  no  precisely  corresponding  provision  in 
the  Law  Agents  Act,  and  a  sheriff-clerk  in  office  at  the 
date  of  its  passing  is  recognised  as  a  qualified  master,  (i) 
But  before  being  admitted  as  a  law  agent,  every  applicant 
must  make  affidavit  that  he  has  actually  served  an  appren- 
ticeship to  a  qualified  master  or  masters  during  the  whole 
time  required  by  the  statute  ;(i)  and  there  can  be  no  doubt 
that  an  apprentice  should  be  employed  during  the  whole 
time  and  term  of  his  service  in  such  business  as  is  usually 
transacted  by  law  agents  or  sheriff-clerks,  and  that  he 
ought  not  to  hold  any  other  office  or  engage  in  any 
other  business,  (0  or  carry  on  business  as  a  law  agent  on  his 
own  account,  before  the  expiration  of  his  service  under 
indenture,  (m)  But  there  does  not  seem  to  be  any  objec- 
tion to  his  employing  his  leisure  time  after  the  usual  office 
hours  in  any  way  that  he  pleases  \{n)  and  in  order  to  make 

(/)  Section  5,  sub-secticn  2. 

ig)  Ante,  §  II  of  this  chapter. 

(h)  6  and  7  Vict,  c  73,  §  12.  See  also  Scriveners  Company  v.  The 
Queen,  28  Nov.  1842,  12  Law  Journal,  Exchequer,  492. 

{%)  Section  5,  sub-section  1. 

(k)  Section  6. 

(0  Ex  parte  HUl,  1775,  2  Sir  W.  Blackstone's  Keports,  991 ;  In  re 
Taylor,  12  Feb.  1822,  6  Bamewall  and  Alderson,  538 ;  In  re  Taylor,  14 
June  1825,  6  Dowling  and  Ryland,  428;  Ex  parte  Carr,  1842,  3  Adolphus 
and  Ellis,  Queen's  Bench  447. 

(m)  AnanyTTunu,  1831,  2  Bamewall  and  Adolphus,  766. 

(n)  Ex  parU  Blwnt,  1771,  2  Sir  W.  Blackstone's  Reports,  763,  whero  it 
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affidavit  that  he  has  actually  served  the  whole  time  required 
by  the  statute,  it  is  obviously  not  necessary  that  an  appren- 
tice should  have  served  three  or  five  years,  as  the  case  may 
be,  without  any  break  or  interval  except  Sundays  and  public 
holidays,  (o)  It  is  not  unusual  for  apprentices  to  be  allowed 
a  month  in  each  year  for  relaxation,  and  an  absence  of  two 
months  at  a  time,  with  the  master  s  consent,  has  been  held 
in  England  not  to  affect  the  service,  (p)  An  absence  of 
much  longer  duration  maybe  allowed  to  count  as  service  under 
indenture,  if  it  has  been  rendered  absolutely  necessary  by  ill- 
ness. In  exceptional  circumstances  the  English  courts  have 
allowed  as  long  a  period  of  absence  as  two  out  of  the  five  years 
to  be  reckoned  as  actual  service.  (5)     But  in  ordinary  circum- 


was  held  that  an  articled  clerk,  performing  all  his  master's  business,  may 
at  leisure  hours  work  for  wages  with  another  attorney;  Ex  parte 
Llewellyn,  1843,  2  Dowling's  New  Reports,  701,  where  an  articled  clerk 
who  had  discharged  the  duties  of  auditor  of  a  poor-law  union,  which 
occupied  him  for  a  very  inconsiderable  period  of  time,  and  to  which  he 
never  gave  any  attention  until  after  the  usual  office-hours  of  his  master, 
was  held  to  have  sufficientlv  served  his  time  under  his  articles.  An 
articled  clerk  is  now  expressly  prohibited  by  23  and  24  Vict.  c.  127,  §  10, 
from  holding  any  office  or  engaging  in  any  other  employment  than  that 
of  clerk  to  his  master.  But  even  this  provision  was  held  not  to  dis- 
qualify a  clerk  who  had,  with  the  leave  of  his  employer,  spent  two  or 
three  days  in  as  many  years  in  fulfilling  the  duties  of  steward  of  a  manor, 
which  had  devolved  upon  him  by  inheritance,  and  the  duties  of  which 
had  otherwise  been  performed  by  deputy ;  Ex  parte  Peppercorn,  3  May 
1866,  36  Law  Journal,  Common  Pleas,  239. 

(0)  "An  attorney's  clerk  is  often  away  with  the  permission  of  liis 
master  for  weeks  at  a  time  on  a  visit  to  his  friends.  An  absence  of  this 
kind  would  not,  I  tliink,  prevent  him  making  an  affidavit  that  he  had 
served  during  the  five  years." — Per  Coleridge,  J.  in  the  case  of  Ex  parte 
Brutton,  11  May  1854,  23  Law  Journal,  Queen's  Bench,  290. 

(p)  Ex  parte  Hubbard,  7  June  1832,  1  Dowling,  438.  In  this  case, 
however,  two  additional  months  had  been  served  at  the  end  of  the  five 
years. 

(9)  Ex  parU  Beddoe,  14  June  1865, 12  Law  Times,  N.  S.,  711.  See 
also  Ex  parte  Matthews,  1838, 1  Bamewall  and  Adolphus,  160  ;  Ex  parte 
CroM,  1843,  2  Bowling's  New  Reports,  692 ;  and  AnonymotUy  9  Nov. 
1863,  9  Law  Times,  N.  S.,  324  ;  in  all  of  which  cases  the  period  of  ab- 
sence on  account  of  illness  was  between  one  and  two  years.  In  such  cases 
the  fact  that  the  articled  clerk  has,  notwithstanding  his  absence,  done  all 

C2 
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stances  an  absence  of  more  than  one  year,  even  though  it  hixs 
been  occasioned  by  illness,  is  apt  to  occasion  difficulty,  (r) 
Where  there  has  been  a  prolonged  absence,  it  ought  to  be 
stated  and  accounted  for  in  the  affidavit  of  service.  («)  If 
such  a  period  of  absence  is  not  allowed  to  be  reckoned  as 
actual  service,  the  service  of  a  similar  period  at  the  expira- 
tion of  the  three  or  five  years  of  apprenticeship  will  doubtless 
be  regarded  as  equivalent,  (<)  at  least  where  the  apprentice 
has  been  taken  bound,  as  he  ought  to  be  in  his  indenture,  to 
make  up  for  lost  time.(w) 
Part  of  16.  "  A  master  may  permit  his  apprentice  to  serve  any 

sffp  may^bc  P*^^  ^^  ^^^  term,  uot  exceeding  two  years,  with  another 
served  with  qualified  master/Yx)     Under  this  clause  the  whole  service 

a  second  .,,1  ,  « 

master.        Will  be  regarded  as  under  the  indenture  to  the  first  master,  (y) 


that  he  could  in  the  way  of  study  to  qualil'y  himself  for  his  profession, 
has  much  weight  in  inducing  the  court  to  admit  him. 

(r)  Ex  parte  Hodge,  1838,  2  English  Jurist,  989,  where  an  articled 
clerk  was  with  some  hesitation  admitted  by  the  court,  notwithstanding 
an  absence  of  an  entire  year,  Littledale,  J.,  observing : — "  If  the  absence 
had  been  for  less  time  than  a  year,  I  should  not  have  felt  much  diffi- 
culty." See  also  Ex  parte  Rodgers,  26  Jan.  1864, 34  Law  Journal,  Queen's 
Bench,  136,  where  a  clerk  who  had  been  incapacitated  for  more  than  a 
year  from  serving  applied  to  the  court  before  the  expiration  of  the  five 
years  that  the  interval  during  which  he  had  been  unable  to  serve  miglit 
be  allowed  to  count  as  actual  service,  but  the  application  was  refused  as 
premature. 

(s)  In  England,  if  the  examiners  are  satisfied  that  the  absence  i» 
accounted  for  by  illness,  they  invariably  proceed  to  examine  the  candidate 
for  admission ;  Ex  parte  Peel,  10  May  1844,  7  English  Jurist,  724. 

{t)  Ex  parte  Hubbard,  7  June  1832,  1  Bowling,  438;  Ex  parte  Frost, 
1836,  3  Dowling,  322 ;  Ex  parU  Peel,  10  May  1844,  7  English  Jurist,  724. 

(u)  The  apprentice  is  generally  taken  bound  not  to  absent  himself 
from  his  master's  service  without  leave  asked  and  given^  under  pain  of 
two  days'  service  for  each  day's  absence ;  Juridical  Styles,  4th  edition, 
vol.  ii.,  p.  247.  But  as  the  service  is  imperatively  required  by  the  Law 
Agents  Act  to  be  under  indenture,  the  apprentice  should  now  be  also 
taken  bound  to  serve  one  day  extra  for  each  day's  absence  through  illness 
or  other  unavoidable  cause,  if  such  additional  service  shall  be  considered 
necessary  by  the  Court  or  the  examiners. 

(x)  Section  5,  sub-section  5,  of  the  Law  Agents  Act 

(y)  Under  the  corresponding  section  of  the  English  statute,  6  and  7 
Vict.  c.  73,  §  6,  it  has  been  held  that  a  year  spent  with  the  second  master 
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and  an  assigation  or  fresh  indenture  will  not  be  required. 
But  in  order  to  preserve  evidence  of  his  master's  consent 
having  been  obtained,  the  apprentice  should  get  the  master 
to  endorse  on  the  extract  of  his  indenture  a  probative  note 
or  memorandum  giving  the  necessary  consent.  The  terms 
of  the  clause,  taken  by  themselves,  seem  vfide  enough  to  in- 
clude the  case  of  a  person  apprenticed  for  only  three  years ; 
but  as  the  provisions  in  regard  to  a  three  years'  apprentice- 
ship do  not  precede  but  follow  the  clause  above  quoted,  it 
was  probably  not  intended  that  a  master  should  permit  his 
apprentice  to  serve  with  another  master  so  great'  a  proportion 
of  his  term  as  two  out  of  three  years.  (2) 

16.  The  Judges  of  the  Court  of  Session  (or  any  seven  or  intenue- 
more  of  them,  of  whom  the  Lord  President  and  the  Lord  mlnatioM. 
Justice  Clerk  must  be  two)  are  now  empowered  to  make 
regulations  for  the  examination  of  apprentices  during  the 
period  of  their  service  ;(a)  and  when  these  regulations  are 
made  and  come  into  force,  those  who  fail  to  pass  the  pre- 
scribed examination  will  probably  be  liable  to  have  their 
final  examination  postponed. (6) 

iniinediatcly  after  the  execution  of  the  articles,  and  without  any  actual 
aervice  under  them  to  the  first  master,  is  equivalent  to  a  year's  service 
under  the  articles;  In  re  an  Articled  CUrky  6  May  1871,  19  Weekly 
Reporter,  780. 

(2;)  The  corresponding  sections  of  the  English  statutes,  6  and  7  Vict.  c. 
73,  sects.  6  and  7,  and  23  and  24  Vict  c.  127,  sect.  6,  do  not  allow  more 
than  one  year  out  of  the  three  to  be  spent  with  a  second  master ;  but  where 
a  clerk  is  bound  for  either  four  or  five  years,  two  may  be  so  spent  See 
also  Ez  parte  Earle,  7  May  1864, 17  English  Jurist,  440.  The  correspond- 
ing section  of  the  Procurators  Act  of  1865  (28  and  29  Vict  c.  86,  §  8) 
allowed  one  year  of  the  apprenticeship  to  be  served  with  another  master, 
only  if  the  period  of  the  indenture  exceeded  three  years. 

(a)  Section  8  of  the  Law  Agents  Act 

(&)  The  corresponding  section  of  the  English  statute,  23  and  24  Vict 
e.  127,  §  9,  which  is  more  explicit  than  the  Law  Agents  Act,  is  as  follows : — 
''  The  Lord  Chief  Justices  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the  Court  of  Exchequer,  jointly  with 
the  Master  of  the  Rolb,  may  from  time  to  time,  if  they  see  fit,  make  regu- 
lations for  the  examination  of  persons  hereafter  becoming  bound  under 
articles  of  clerkship  as  aforesaid,  at  such  times  or  periods  of  their  service 
cinder  such  articles  as  the  said  Judges  may  think  fit  and  direct,  in  order  to 
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Fresh  ser-  17.  **  When,   from  necessary  or  reasonable  cause,  the 

of^Mter^s*  whole  period  of  apprenticeship  under  an  indenture  cannot 
death,  &c.  }yQ  completed  with  the  master  therein  named,  the  remainder 
of  the  period  may  be  completed  with  another  qualified  mas- 
ter/'(c)  Among  the  necessary  or  reasonable  causes  con- 
templated by  the  statute  may  be  mentioned  the  master's 
death,  (c?)  or  insanity, (e)  or  his  ceasing  to  be  a  qualified  master, 
as  by  his  retiring  from  practice. (gr)  When  from  any  such 
cause  the  whole  period  of  apprenticeship  cannot  be  com- 
pleted T^qth  the  master  named  in  the  indenture,  it  will  not 
do  for  the  apprentice  to  serve  the  remainder  of  the  period 
with  another  master  on  a  merely  verbal  engagement,  for  the 
whole  apprenticeship  must  now  be  served  under  indenture.(A) 
The  Law  Agents  Act  contemplates  the  service  being  in 
such  cases  completed  under  an  assignation  of  the  indenture, 
and  requires  the  assignation  to  be  intimated  to  the  regis- 


ascertain  the  progress  made  by  such  persons  in  acquiring  the  knowledge 
necessary  for  rendering  them  fit  and  ciipahle  to  act  as  attorneys  or  soli- 
citors, and  such  examination  shall  he  conducted  hy  the  examiners  ap- 
pointed under  the  first  herein-mentioned  Act,  or  such  other  examiners  as 
the  said  Judges  may  from  time  to  time  appoint  in  this  behalf ;  and  the 
said  Judges  may,  by  such  regulations  in  the  case  of  persons  who  fail  to 
pass  such  examination  to  the  satisfaction  of  the  examiners,  postpone, 
either  for  a  definite  time,  or  such  time  as  the  said  examiners  may  in  each 
case  think  proper,  and  either  conditionally  or  other^n8e,  the  examination 
required  to  be  passed  at  the  expiration  of  the  term  of  service  under  articles 
a^d  before  adnussion.^' 

(c)  Section  5,  sub-section  4,  of  tlie  Law  Agents  Act.  See  also  the 
English  statute,  6  and  7  Vict.  c.  73,  §  13. 

(d)  Ex  parte  Tonikins,  1837,  6  Dowling,  3 ;  Ex  parte  Lewis,  1844,  2 
Dowling  and  Lowndes,  130. 

(e)  Ex  parte  Barbell,  1838,  6  Dowling,  505  ;  Ex  parte  Turner,  20  April 
1841, 10  Law  Journal,  Queen's  Bench,  366 ;  Ex  parte  Brown,  1841, 9  Dow- 
ling, 526  ;  Ex  parte  Allen,  21  Nov.  1844,  8  English  Jurist,  1169. 

(g)  Ex  parte  Hancock,  1842,  2  Dowling's  New  Reports,  54.  See  also 
Anonymous,  7  Nov.  1815,  1  Chitty,  558  ;  Ex  parte  JVilkinson,  1841,  9 
Dowling,  320 ;  and  Ex  parte  Vamley,  1843,  2  Dowling's  New  Reports, 
945,  where  clerks  were  discharged  by  the  Coiu't  on  account  of  their 
masters  having  become  bankrupt  and  absconded  ;  and  6  and  7  Vict.  c.  73^ 
§6. 

(h)  Section  5,  sub-section  2,  of  the  Law  Agents  Act. 
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trar  within  six  months  of  its  date.(i)  Where  the  first 
master  is  alive  and  subject  to  no  legal  incapacity,  he  will  of 
course  execute  the  assignation,  with  consent  of  the  appren- 
tice, and  no  difficulty  will  arise.  But  the  Law  Agents  Act 
makes  no  express  provision  for  the  case  of  the  master 
dying(A)  or  becoming  incapacitated  during  the  currency  of 
the  term  of  apprenticeship,  or  unreasonably  or  improperly 
refusing  to  execute  an  assignation  of  the  indenture.  In 
such  circumstances  it  is  recommended  that  a  petition  be  pre- 
sented to  the  Court  of  Session,  praying  the  Court  to  discharge 
the  indenture,  and  to  authorise  the  term  of  service  to  be 
completed  with  another  qualified  master  under  a  fresh  inden- 
ture; as  the  English  courts  exercise  similar  powers,  both  at 
common  law(Z)  and  under  express  statutory  provisions,  (m) 
When  a  fresh  indenture  has  been  entered  into,  it  ought  to 
be  intimated  to  the  registrar  within  six  months  of  its  date, 
this  being  expressly  required  in  the  case  of  an  assignation, 
a  term  which  maj'  reasonably  be  construed  to  include  any 
deed  by  which  a  person  who  has  not  completed  his  service, 
so  as  to  be  entitled  to  admission,  becomes  bound  afresh. 
Such  new  deed,  whether  an  assignation  or  a  second  indenture, 
requires  a  stamp  of  ten  shillings  only.(n)  The  whole  term 
of  apprenticeship,  it  must  be  borne  in  mind,  requires  to  be 


(t)  Section  5,  sub-section  2. 

{k)  When  the  master's  death  does  not  occasion  any  loss  of  time  in  the 
service,  an  assignment  by  the  master's  executor  who  has  taken  out  adminis- 
tration, seems  to  be  sufficient  at  common  law  in  England  ;  Ex  parte 
TamJdns,  1837,  6  Dowling,  3 ;  Ex  parte  Leiois,  1844,  2  Dowling  and 
Lowndes,  130. 

(/)  Anonymous,  7  Nov.  1815,  1  Chitty,  568  ;  Ex  parte  Barbell,  1838, 
6  Dowling,  505.     See  also  Tidd's  Practice,  9th  ed.,  p.  68. 

(m)  6  and  7  Vict.  c.  73,  §§  5  and  13  ;  29  and  30  Vict.  c.  84,  §§  6  and 
17  (Irish);  Ex  parte  Brown,  1841,  9  Dowling,  526  ;  Ex  parte  Allm,  21 
Nov.  1844,  8  Jurist,  1169.  See  also  the  Procurators  Act,  28  and  29  Vict. 
c  85,  §  7. 

(n)  "Articles  of  clerkship,  whereby  any  person  having  been  before 
bound  by  duly  stamped  articles  to  serve  as  a  clerk,  in  order  to  his  admis- 
sion in  any  of  the  courts  aforesaid,  and  not  having  completed  his  service 
so  as  to  be  entitled  to  such  admission,  becomes  bound  afresh  for  the  same 
purpose,  lOs." — Schedule  to  the  Stamp  Act  of  1870. 
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served  under  indenture.  Hence,  the  interval  between  the 
death  (o)  or  disqualification  of  the  first  master,( j?)  and  the 
date  of  the  execution  of  the  assignation  or  fresh  indenture 
cannot  be  reckoned  as  part  of  the  three  or  five  years'  service 
required  by  the  statute,  even  although  such  interval  has  been 
passed  in  the  service  of  the  second  master,  (g)  The  term  of 
a  fresh  indenture  should  therefore  be  the  whole  time  that 
has  not  been  properly  served  under  the  old  indenture,  thus 
embracing  the  period  during  which  the  former  master  has 
been  disqualified  by  insanity  or  other  cause  from  being  a 
competent  master.(r)  In  several  cases  where  articled  clerks 
have  lost  a  considerable  part  of  their  time  under  articles, 
owing  to  illness,  4c.,  the  English  courts  have  allowed  them 
to  enter  into  fresh  articles  for  such  periods  as  would  make 
up  for  the  time  so  lost,  and  even  declared  beforehand  that  the 
service  under  the  old  articles  should  count.  («)  But  in  recent 
cases  they  have  refused  such  applications,(<)  leaving  it  open, 
however,  to  the  applicants  to  apply  to  have  such  period  com- 
puted when  they  should  have  served  a  suflicient  time  under 
new  articles, 
guaiified  18.  A  persou  who  has  complied  with  the  regulations  of 

uppi^°for"    the  statute  in  regard  to  qualifications  and  apprenticeship  is 
nf^Tinu.  entitled  to  be  admitted  as  a  law  agent ;  and  there  is  no  limit 


(o)  Ex  parU  Dalton,  1810,  9  Dowling,  110  ;  -Ex  fxirte  WaUis,  17  April 
1862,  31  Law  Journal,  Queen's  Bench,  176. 

(p)  Ex  parU  Rowle,  3  Feb.  1820,  2  Chitty,  61 ;  Ex  parU  Turner,  20 
April  1841,  10  Law  Journal,  Queen's  Bench,  356. 

(q)  Ex  parte  Brutton,  11  May  1854,  23  Law  Journal,  Queen's  Bench,  290. 

(r)  Ex  parte  Turnery  20  April  1841,  10  Law  Journal,  Queen's  Bench, 
356.     See  also  Ex  parte  Tomkins,  1837,  6  Dowling,  3. 

(«)  In  re  Smith,  26  Jan.  1822,  1  Dowling  and  Ryland,  14 ;  Ex  parU 
Smith,  10  May  1859,  28  Law  Journal,  Queen's  Bench,  263  ;  In  re  JHay- 
ivard,  13  Nov.  1862, 11  Weekly  Reporter,  67  ;  In  re  Thomas,  22  Jan.  1863, 
11  Weekly  Reporter,  341 ;  Ex  parte  Gardner,  7  May  1863,  8  Law  Times, 
N.  S.,  316  ;  Ex  parte  De  Fivas,  4  Nov.  1864,  4  Best  and  Smith,  992,  and 
34  Law  Journal,  Queen's  Bench,  7. 

(0  Ex  parte  Keddle,  14  Jan.  1865, 34  Law  Journal,  Queen's  Bench,  136 ; 
Ex  parte  Trenchard,  17  Jan.  1870,  21  Law  Times,  638 ;  and  Ex  parte 
Jiodgert,  26  Jan.  1865,  34  Law  Journal,  Queen's  Bench,  136.  See  also  Ex 
parte  Unihank,  28  Nov.  1828,  2  Moore  and  Payne,  45a 
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to  the  time  within  which  his  application  may  be  presented. 
It  would  even  seem  to  be  no  bar  to  admission  that  there  has 
been  a  very  long  interval  during  which  he  has  been  engaged 
in  commercial  pursuits  or  some  other  vocation. (a?)  An 
applicant  for  admission  must  be  at  least  twenty-one  years  of 
age;(y)  and  he  is  required,  before  being  admitted,  to  make 
aflSdavit  that  he  has  actually  served  an  apprenticeship  to  a 
qualified  master  or  masters  during  the  whole  time  required 
by  the  Law  Agents  Act,  (2)  so  that  he  cannot  possibly  be 
admitted  sooner  than  the  day  after  the  expiry  of  the  three 
or  five  years  of  his  apprenticeship,  (a)  But  the  Court  may, 
perhaps,  in  special  circumstances,  allow  an  applicant  to  be 
examined  before  the  completion  of  his  service,  in  order  that 
he  may  be  admitted  immediately  thereafter.  (6) 

19.  The  only  mode  of  admission  is  that  prescribed  by  the  Petition  for 
Law  Agents  Act,  viz.,  by  petition  to  the  Court  of  Session, 
praying  their  Lordships  to  admit  the  applicant  as  a  law 
agent.  The  petition  may  be  presented  to  any  Judge  of  the 
Court  officiating  as  a  Lord  Ordinary ;  and  the  proceedings 
under  it  may  take  place  and  be  conducted  before  the  same 
or  any  other  judge,  according  to  the  judicial  arrangements 
of  the  Court  for  the  time  being,  a  single  judge  being  entitled 
to  act  as  the  Court  with  reference  to  all  such  petitions,  (c) 

(a:)  Ez  parte  Waring,  11  May  1843,  12  Law  Journal,  Queen's  Bench, 
280,  where  it  was  held  no  bar  to  the  examination  of  a  person,  in  order  to 
his  admission  as  an  attorney,  that  he  had  been  fourteen  years  in  business 
as  a  grocer  since  serving  his  time  as  an  articled  clerk,  and  had  not  pre- 
viously applied  to  be  admitted. 

(y)  Section  5,  sub-section  1,  of  the  Law  Agents  Act  See  also  Ex 
parte  Oragg,  1838,  6  Bowling,  256. 

(2)  Sect  6. 

(a)  In  re  Ellis,  31  Jan.  1862,  6  Law  Times,  N.  S.,  686,  where  it  was 
held  that  a  clerk,  articled  on  31  Jan.  1857  to  serve  for  five  years  next  en- 
duing the  date  of  the  articles,  could  not  be  admitted  on  31  Jan.  1862,  but 
might  be  admitted  on  the  following  day.  See  also  In  re  Mackay,  29  April 
1868, 18  Law  Times,  370. 

(6)  By  the  English  statute,  23  and  24  Vict,  c  127,  §  12,  it  is  provided 
that  when  the  period  of  clerkship  expires  in  vacation  the  clerk  may  pass 
his  examination  in  the  term  immediately  preceding.  See  also  Ex  parte 
Bousfield,  8  May  1841,  10  Law  Journal,  Queen's  Bench,  361. 

(c)  Sect  7. 
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Though  it  is  not  declared  incompetent  to  present  a  petition 
to  the  Inner  House,  it  is  obviously  intended  that  in  the 
ordinary  case  it  should  come  in  the  first  instance  before  a 
Lord  Ordinary.  The  expression  "  any  judge  of  the  Court 
oflSciating  as  a  Lord  Ordinary,"  seems  specially  designed  to 
include  not  only  the  judges  who  sit  in  the  Outer  House 
during  session,  but  also  the  judges  who  oflBciate  in  rota- 
tion on  the  Bills  during  the  vacations,  and  thus  to  prevent 
the  delay  and  inconvenience  which  would  necessarily  arise 
if  the  petition  could  be  presented  and  carried  through  only 
during  the  sittings  of  the  Court. (rf)  The  Law  Agents  Act 
contains  no  special  provisions  in  regard  to  the  form  of  peti- 
tiops  for  admission,  their  printing  and  boxing,  &c. ;  but  an 
Act  of  Sederunt  will  probably  be  passed  to  regulate  these 
matters,  (e)  Any  law  agent  who  has  been  duly  admitted 
and  enrolled,  or  any  incorporation  -of  law  agents,  will 
probably  be  held  to  have  a  good  title  to  oppose  the  appli- 
cation of  a  person  who  is  not  duly  qualified,  (g^) 
EMjnina-  20.  The  sevcntli  section  of  the  Law  Agents  Act  provides 

that,  when  a  petition  is  presented,  the  Court  shall  examine 
and  enquire,  by  such  ways  and  means  as  they  shall  think 
proper,  touching  the  indenture  and  service(A)  and  the  fitness 


(d)  Under  the  Supreme  Court  of  Judicature  Act,  1873,  §  89,  attorneys 
or  solicitors  in  England  are  to  be  admitted  in  future  by  the  Master  of  the 
Rolls,  who  appears  to  have  hitherto  fixed  the  time  for  admission  out  of 
term ;  Ex  parte  Steele^  9  June  1864,  33  Law  Journal,  Queen's  Bench,  326. 
See  also  23  and  24  Vict.  c.  127,  §  12. 

(e)  As  to  the  signature  of  counsel  to  such  summary  petitions,  see 
A.  S.  19  Dec.  1710 ;  A.  S.  15  June  1738  ;  A.  S.  6  March  1789  ; 
A.  S.  11  July  1828,  §  12  ;  Note,  14  Nov.  1855,  18  D.  33  ;  Denny  v. 
M*Ni8h,  16  Jan.  1863,  1  Macph.  268  ;  Jaffray  v.  Jaffray,  19  Dec.  1863,  2 
Macph.  355.  As  to  printing  and  boxing,  see  Thoms  on  Judicial  Factors, 
pp.  341,  356,  368  ;  and,  as  to  intimation  and  service,  see  A.  S.  14  Oct. 
1868,  §  18. 

(jg)  Mitchell  V.  Gregg,  7  Dec.  1815,  19  F.  C.  46  ;  Procurators  of  Paisley 
V.  Craig,  8  March  1823,  2  S.  283  (N.  E.  249) ;  Sands  v,  Meffan,  20  Jan. 
1829,  7  S.  290. 

(h)  An  extract  of  the  indenture  and  any  assignation  thereof  should  of 
course  be  produced ;  and  a  probative  discharge  by  the  master  will  pro- 
bably be  accepted  as  sufficient  evidence  of  service.     In  England  varioujs 


tions. 
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and  capacity  of  the  applicant  to  act  as  a  law  agent ;  and 
that  if  satisfied  by  such  examination  or  by  the  certificate  of 
examiners  as  after  mentioned  that  he  is  duly  qualified  and 
fit  and  competent  to  act  as  a  law  agent,  the  Court  shall 
admit  him.  The  eighth  section  then  provides  that  "  for  the 
purpose  of  facilitating  the  inquiry  touching  the  due  service 
under  indenture  as  aforesaid,  and  the  fitness  and  capacity  of 
any  person  to  act  as  a  law  agent,  it  shall  be  lawful  for  the 
Judges  of  the  Court  (or  any  seven  or  more  of  them,  of 
whom  the  Lord  President  and  Lord  Justice-Clerk  shall  be 
two),  from  time  to  time  to  nominate  and  appoint  fit  and 
proper  persons  to  be  examiners  for  the  purposes  of  this  Act; 
and  it  shall  be  lawful  for  the  said  Judges  from  time  to  time 
to  prescribe  the  subjects  in  law  and  general  knowledge,  and 
to  make  rules  for  conducting  such  examinations,"(i)  and 
also  for  entrance  examinations  of  apprentices,  and  inter- 
mediate examinations,  as  already  mentioned.  Under  the 
seventh  section  the  inquiry  and  examination  will  probably 
be  conducted  under  a  remit  by  the  Court  to  any  person 
competent  to  act  as  an  examiner ;  and  an  examination  in 
general  knowledge  does  not  seem  to  be  required,  provided  it 
suflSciently  appears  that  the  applicant  is  fit  and  competent  to 
act  as  a  law  agent.  But  when,  under  the  eighth  section,  the 
examiners  come  to  be  appointed,  the  subjects  of  examination 
in  law  and  general  knowledge  prescribed,  and  rules  made  for 
conducting  the  examinations,  the  provisions  of  the  seventh 
section  above  referred  to  will  be  practically  superseded. (m) 


questions  in  regard  to  the  service  are  required  to  l)e  answered  by  the 
clerk  and  his  master  ;  Rules  of  the  Courts  of  Qiieen^s  Benchy  Common  Pleas, 
and  Exchequer,  20  Jan  1853,  1  Ellis  and  Blackburn's  Reports,  Appendix, 
p.  57.  The  matter  will  probably  be  regulated  in  Scotland  by  an  Act  of 
Sederunt 

{%)  The  English  rules  on  the  subject  will  be  found  in  1  Ellis  and 
Blackburn's  Reports,  Appendix,  p.  57. 

(to)  In  England  the  former  practice  of  the  Courts  was  to  make 
personal  inquiry  as  to  the  fitness  and  capacity  of  candidates.  But  under 
the  Act,  now  repealed,  2  Geo.  II.  c.  23,  §  6,  examiners  were  appointed  in 
1836,  and  their  powers  were  farther  regulated  by  1  Vict.  c.  56,  and  1  and 
2  Vict.  c.  45,  §  2,  both  now  repealed.  The  statutes  now  in  force  are  6 
and  7  Vict.  c.  73,  and  23  and  24  Vict.  c.  127. 
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The  number  of '  examiners  to  be  appointed  is  not  fixed  by 
the  statute,  but  three  are  to  be  a  quorum  at  any  examin- 
ation; the  examiners  present  are  to  appoint  one  of  their 
number  to  be  chairman,  and  each  applicant  must  prior  to 
his  examination  pay  two  guineas  to  the  chairman,  to  be 
divided  among  the  examiners  present. (») 
Temporary         21.  The  temporary  provisions  in  favour  of  persons  who 
ui™rv*Sur^f  ^^  *h®  date  of  the  passing  of  the  Law  Agents  Act  (5th  August 
^fXu2Ser  '^^'^^)y  ^^re  qualifying  themselves  for  admission  under  the 
the  ofd  re-    old  regulations,  are  contained  in  section  10,  and  sub-section 
3  of  section  5.     As  the  precise  terms  in  which  these  provi- 
sions are  expressed  may  be  of  great  importance  in  individual 
cases,  they  are  here  quoted  at  full  length : — 

"  5.  With  respect  to  the  qualifications  for  admission  as  law 
agents  under  this  Act,  the  following  provisions  shall  have 
effect: —  .  .  .  .  (3.)  Any  person  who  before  the  passing  of 
this  Act  has  entered  upon  an  apprenticeship,  with  or  without 
indenture,  for  a  shorter  term  than  five  years,  with  a  master 
qualified  according  to  the  law  then  existing,  may  serve, 
without  indenture,  with  the  same  or  another  master  the 
additional  period  necessary  to  make  up  five  years." 

**  10.  During  the  period  of  three  years  immediately  fol- 
lowing the  passing  of  this  Act  it  shall  be  lawful  for  the 
Court  to  admit  an  applicant  although  he  shall  not  have  com- 
plied with  the  provisions  of  this  Act  with  respect  to  qualifi- 
cations for  admission,  provided  he  shall  establish  to  the 
satisfaction  of  the  Court  that  at  the  date  of  the  passing  of 
this  Act — 


(n)  In  England  the  persons  appointed  examiners  under  the  corre- 
ponding  sections  of  6  and  7  Vict  c,  73,  are  the  masters  for  the  time  being 
of  tlie  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  together 
with  sixteen  attorneys  or  solicitors  annually  appointed  by  rule  of  Court, 
and  five  are  a  quorum.  No  one  is  admitted  without  a  certificate  by  a 
majority  of  the  examiners  present  testifying  his  fitness  and  capacity,  and 
this  certificate  remains  in  force  only  to  the  end  of  the  term  next  but  one 
following  its  date,  unless  the  time  is  specially  extended  by  the  order  of  a 
judge.  The  only  fees  payable  are  10s.  on  leaving  the  articles  and  any 
assignment  for  inspection,  and  two  guineas  for  the  examiners'  certificate  ; 
1  Ellis  and  Blackburn's  Reports,  Appendix,  p.  57. 
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"  (1.)  He  was  entitled  to  be  admitted  a  procurator  under 
'  The  Procurators  (Scotland)  Act,  1865  •/  or 

"  (2.)  He  was  in  course  of  qualifying  himself  for  admission 
according  to  the  provisions  of  *  The  Procurators  (Scotland) 
Act,  1865,'  and  that  at  the  date  of  his  application  he  would, 
according  to  these  provisions,  have  been  qualified  to  be  taken 
upon  examination  by  the  examiners  under  that  Act,  and 
shall  undergo  an  examination  under  this  Act ;  but  no  per- 
son who  was  under  indenture  at  the  passing  of  *  The  Procu- 
rators (Scotland)  Act,  1865,'  or  who  had  completed  his  term 
of  apprenticeship  prior  to  the  passing  of  that  Act,  shall  be 
required  to  undergo  an  examination  in  general  knowledge 
under  this  Act ; 

**  (3.)  He  had  been  remitted  to  the  General  Council  of 
Procurators  for  examination,  and  is  before  first  October  next 
certified  by  them  to  be  qualified." 

It  may  be  observed  that  the  latter  section  underwent 
considerable  alterations  in  the  course  of  the  passing  of  the 
mestsure  through  the  two  Houses  of  Parliament,  and  that 
this  accounts  for  its  not  hanging  very  well  together.  But 
the  fair  construction  of  the  two  sections  above  quoted,  taken 
together,  seems  to  be  as  follows  : — 1,  Every  person  who,  on 
5th  August  1873,  was  serving  as  an  apprentice  or  as  a  clerk 
(for  an  apprenticeship  without  indenture  cannot  be  distin- 
guished from  a  clerkship)  (o)  may  apply  for  admission  as 
soon  as  he  has  served  five  years.  2,  Every  person  who,  on 
6th  August  1873,  had  already  served  five  years  as  an  ap- 
prentice or  as  a  clerk,  may  apply  for  admission  at  any  time, 
for  it  cannot  be  supposed  to  have  been  intended  that  those 
who  had  already  served  the  requisite  time  should  be  in  a 
worse  position  than  those  who  were  only  in  course  of  doing 

(o)  Under  A.  S.  10  July  1839,  §  157,  an  applicant  for  admission  as  a 
procurator  required  to  have  served  three  years  as  an  apprentice,  but  as  no 
written  indenture  was  required,  a  clerk  was  always  regarded  as  an  appren- 
tice. If  the  contrary  construction  were  to  be  adopted,  no  provision  would 
be  made  for  those  who,  on  6th  August  1873,  were  qualifying  themselves 
for  admission  as  Solicitors  in  the  Supreme  Courts  by  serving  a  clerkship 
under  §  24  of  the  Solicitors  Act,  1871.  The  Act  is  printed  in  the 
Appendix. 
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SO.     3,  Both  classes  of  persons  are  liable  to  be  examined  in 
general  knowledge,  as  well  as  in  law,  unless  they  fall  within 
the  exceptions  contained  in  the  10th  section.    4,  As  it  is 
declared  that  those  to  whom  the  10th  section  applies  may 
be  admitted  although  they  shall  not  have  complied  with  the 
provisions  of  the  Act  with  respect  to  qualifications  for  ad- 
mission, they  do  not  necessarily  require  to  have  served  so 
long  a  period  as  five  years,  (p)     5,  The  first  exceptional  pro- 
vision in  section  10  refers  to  those  who,  on  or  before  5th 
August  1873,  obtained  a  certificate  from  the  examiners,  and 
were  consequently  entitled  to  be  admitted  as  procurators 
under  section  12  of  the  Procurators  Act.    6,  The  third  ex- 
ceptional provision  in  section  10  refers  to  those  who,  on  or 
before  5th  August  1873,  were  remitted  by  the  sheriflF  for 
examination  under  section  11  of  the  Procurators  Act,  and 
who,  after  undergoing  the  examination  held  on  the  second 
Thursday  of  September,  were  before  1st  October  certified  by 
the  examiners  to  be  qualified.     7,  The  two  latter  classes  of 
persons,  having  undergone  all  the  examinations  necessary 
under  the  former  system,  will  be  admitted  without  any 
further  examination,  either  in  general  knowledge  or  in  law. 
8,  The  second  exceptional  provision  of  section  10  includes 
two  classes  of  persons,  who  are  differently  dealt  with — -JirBt^ 
those  who,  on  5th  August  1873,  were  in  course  of  qualifying 
themselves  for  admission  according  to  the  provisions  of  the 
Procurators  Act,  that  is  to  say,  under  written  indenture  for 
four,  or  in  the  case  of  graduates  or  members  of  university 
councils,  three  years  ;  and,  secondly ,  those  who  were  under 
indenture  at  the  date  of  the  passing  of  that  Act  (5th  July 
1865),  or  who  had,  prior  to  that  date,  completed  their  term 
of  apprenticeship  of  three  years,  with  or  without  written  in- 
denture, (g)      The  first  of  these  classes  are  liable  to  be 
examined  both  in  general  knowlege  and  in  law,  and  the 
second  only  in  law. 


(p)  Under  the  Procurators  Act,  §  4,  the  ordinary  term  of  apprentice- 
ship was  only  four  years.  The  Act  is  printed  in  the  Appendix  to  this 
treatise. 

(^  A.  S.  10  July  1839.    See  also  §  11  of  the  Procurators  Act 
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22.  Another  exemption  from  the  regulations  as  to  ap-  Temporarjr 
prenticeship  and  examination  is  contained  in  the  24th  section  favour  of  "* 
of  the  Law  Agents  Act,  which  provides  that  any  notary  "f^^^**  *^" 
public  who  has  during  the  period  of  seven  years  immedi-  admission  as 

law  agents. 

ately  preceding  5th  August  1873  regularly  taken  out  a 
stamped  certificate  as  required  by  law,  and  who  has  during 
that  period  been  engaged  in  actual  practice  as  a  law  agent 
or  conveyancer,  as  well  as  a  notary  public,  may  at  any  time 
within  one  year  after  5th  August  1873  be  admitted  as  a  law 
agent  under  the  Act,  if  the  Court  shall  see  fit,  without  mak- 
ing an  affidavit  of  having  served  an  apprenticeship,  and 
without  being  subjected  to  examination.  The  expression 
"  if  the  Court  shall  see  fit"  seems  to  place  the  matter  very 
much  within  the  discretion  of  the  Court ;  but  it  may  be 
safely  assumed  that  no  one  possessing  the  requisite  qualifi- 
cations will  be  refused  admission,  unless  there  are  serious 
objections  to  his  moral  or  professional  character. 

23.  When  an  applicant  has  complied  with  the  regulations  stamp-duty 
of  the  Law  Agents  Act  in  regard  to  apprenticeship  and  ex-  J2£Ssion° 
amination,  or  is  entitled  to  be  exempted  therefrom  under  the 
provisions  above-mentioned,  "  the  Court  shall  cause  him  to 
be  admitted  a  law  agent,  and  his  name  to  be  enrolled  as  such, 
which  admission  shall  be  in  writing  and  signed  by  a  judge 
of  the  Court,  and  shall  be  stamped  with  the  stamps  required 
by  law  to  be  impressed  on  the  admission  of  law  agents."(r) 
Under  this  clause,  taken  in  connection  with  the  Stamp  Act 
of  1870,  a  difficulty  arises  as  to  the  amount  of  duty  payable  by 
those  who  do  not  intend  to  subscribe  the  roll  of  agents  practis- 
ing in  the  Court  of  Session,  as  after-mentioned.  Under  the 
former  system,  those  who  were  admitted  by  the  sheriff  as 
procurators  or  solicitors  in  any  inferior  court  paid  £30  less 
on  their  admission  than  those  who  were  admitted  as  agents 
in  the  supreme  courts.  («)    But  as  all  admissions  must  now 

(r)  Sect  8. 

(«)  "  Admission  in  Scotland  of  any  person — 
"  (1.)  Ab  a  writer  to  the  aignet,  or  as  a  BoUcitor,  agent^  or  attorney  in 
the  Conit  of  Session,  Justiciary,  or  Commission  of  Teinds  : — 

**  If  he  has  pievionsly  paid  the  som  of  £G0  for  duty  upon  his  articles 
of  clerkship,  £26, 
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be  by  the  Court  of  Session,  it  does  not  seem  possible  for  any 
one  to  be  admitted  merely  as  a  procurator  or  solicitor  in  an 
inferior  court ;  and  it  may,  consequently,  be  argued  that  unless 
the  12th,  13th,  and  17th  sections  of  the  Law  Agents  Act  refer 
to  agents  to  be  admitted  in  future,  as  well  as  to  those  who  have 
already  been  admitted,  the  higher  rate  of  stamp-duty  on  admis- 
sion will  in  all  cases  be  exigible.  If  this  view  is  correct,  the 
following  will  be  the  duties  payable  on  admission,  viz.,  if  the 
candidate  has  previously  paid  the  sum  of  £60  for  duty  on 
his  indenture,  £25  ;  if  he  has  been,  prior  to  5th  August  1873, 
duly  admitted  as  a  procurator  or  solicitor  in  any  inferior 
court,  no  farther  admission  is  required,  (<)  but,  in  order  to  prac- 
tise in  the  Court  of  Session,  ho  must  pay  £30  ;  and  in  any 
other  case,  £85.  (w) 


"  If  he  has  been  previously  duly  admitted  as  a  procurator  or  solicitor 

in  any  inferior  court,  £30, 
"  In  any  other  case,  £85. 
"  (2.)  As  a  procurator  or  solicitor  in  any  inferior  court : — 
"  If  he  has  previously  paid  tne  sum  of  28.  6d.  for  duty  on  his  articles- 

of  clerkship,  £64,  ITs.  6d. 
"  In  any  other  case,  £55. 

"  Exemptions. 

"  (1.)  Where  a  person  has  been  duly  admitted  as  awriter  to  the  signet, 
or  as  a  solicitor,  agent,  or  attorney  in  the  Court  of  Session,  Justiciary,  or 
Commission  of  Teinds,  his  admission  to  act  in  either  of  those  capacities  in 
any  other  of  the  said  courts,  or  as  a  procurator  or  solicitor  in  any  inferior 
court,  is  exempt  from  duty. 

"  (2.)  Where  a  person  has  been  duly  admitted  as  a  procurator  or  solicitor 
in  any  inferior  court,  his  admission  as  a  procurator  or  solicitor  in  any 
other  inferior  court  is  exempt  from  duty." — Schedule  to  the  Stamp  Act  of 
1870  (33  and  34  Vict.  c.  97). 

(jt)  "  An  enrolled  law  agent  who  has  paid  the  stamp-duty  exigible  by 
law  on  admission  to  practice  as  an  agent  in  a  sheriff  court  shall  be  qualified 
to  sign  the  roll  of  agents  practising  in  the  Court  of  Session  on  paying  the 
difference  between  such  duty  and  the  duty  chargeable  on  admission  to 
practise  in  the  Court  of  Session." — Sec.  17  of  the  Law  Agents  Act.  See 
also  §§12  and  13,  infra. 

(w)  Schedule  to  the  Stamp  Act  of  1870,  supra.  The  following  are  the 
special  regulations  of  the  Stamp  Act  as  to  admissions  generally  : — 

"  29.  The  duty  payable  under  the  Act  upon  an  admission  is  to  be  de- 
noted on  the  instrumest  of  admission  delivered  to  the  person  admitted  if 
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23.   The  Law  Agents  Act  imperatively   requires    the  Enrolment 
enrolment  on  or  before  Ist  February  1874  of  all  law  agents  agents  now 
who  have  already  been  admitted,  (a?)     For  this  purpose  '^^'^'^ 
a  new  oflBce  is  created,  that  of  Eegistrar  of  Law  Agents, 
who  is  directed  to  keep  an  alphabetical  register  of  all 
law  agents  enrolled  under  the  Act.(y)     The  roll  is  to  be 
made  up  by  certified  lists,  to  be  prepared  and  delivered  to 

there  be  anj  such  instrument,  or,  if  not,  on  the  register,  entry,  or  memo- 
randum of  the  admission  in  the  rolls,  books,  or  records  of  the  court,  inn, 
college,  borough,  burgh,  company,  corporation,  guild,  or  society  in  which 
the  admission  is  made ;  and  in  cases  in  which  no  instrument  of  admission  is 
deUvered,  and  no  register,  entry,  or  memorandum  ia  made,  on  the  rescript 
or  warrant  for  admission. 

"  30.  If  any  person  whose  office  it  is  to  prepare  or  deliver  out  any  in- 
strument of  admission  chargeable  with  any  duty,  or  to  register,  enter,  or 
make  any  memorandum  of  any  admission  in  respect  of  which  no  instru- 
ment of  admission  is  delivered  to  the  person  admitted,  neglects  or  refuses, 
within  one  month  after  the  admission,  to  prepare  a  duly  stamped  instru- 
ment of  admission,  or  to  make  a  proper  and  duly  stamped  register,  entry, 
or  memorandum  of  the  admission,  as  the  case  may  require,  he  shall  forfeit 
the  sum  of  ten  pounds." 

(z)  By  §  1  it  is  declared  that ''  'law  agent '  shall  include  writers  to  the 
signet,  solicitors  in  the  supreme  courts,  procurators  in  any  sheriff-court, 
and  every  person  entitled  to  practise  as  an  agent  in  a  court  of  law  in 
Scotland : 

'' '  Enrolled  law  agent '  shall  mean  any  law  agent  enrolled  pursuant  to 
the  provisions  of  this  Act.''    . 

(y)  "11.  One  of  the  principal,  depute,  or  assistant  clerks  of  session,  to 
be  nominated  from  time  to  time  by  the  Lord  President  and  Lord  Justice- 
Clerk,  shall  be  the  registrar  of  law  agents  under  this  Act 

"  It  shaU  be  the  duty  of  the  registrar  to  keep  an  alphabetical  register 
of  all  enrolled  law  agents,  and  enrolment  in  such  register  shall  be  deemed 
to  be  enrolment  under  this  Act,  and  he  shall  strike  out  the  name  of  any 
law  agent  on  an  order  of  the  Court,  or  on  application  made  to  ^I'tn  by 
such  agent  in  writing  to  that  effect ;  and  he  shall,  on  the  application  of 
any  enrolled  law  agent,  grant  a  certificate  of  his  enrolment,  and  shall 
receive  for  each  enrolment  in  the  register  and  certificate  of  enrolment  a 
fee  of  two.  shillings  and  sixpence.  The  register  shall  be  kept  in  the  office, 
in  the  register  house,  of  the  principal,  depute,  or  assistant,  clerk  of 
session  acting  for  the  time  as  registrar,  and  the  registrar  shall,  in  keeping 
the  same,  and  generally  in  the  discharge  of  his  duties,  give  obedience  to 
such  directions  as  he  may  from  time  to  time  receive  from  the  Lord  Presi- 
dent and  Lord  Justice -Clerk.'' 

D 
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the  Registrar  on  or  before  1st  February  1874,  containing  the 
names  and  designations  of  the  members  of  societies  incor- 
porated prior  to  5th  July  1865, (»)  and  of  persons  admitted 
as  procurators  in  the  sheriff-courts  prior  to  1st  February 
1874,  and  not  included  in  the  above  lists,  (a)  The  persons 
on  whom  the  duty  of  preparing  and  delivering  these  lists  is 
imposed  by  the  statute,  should  lose  no  time  in  doing  so  im- 
mediately after  the  appointment  of  the  Registrar.  For 
although  the  register  will  not  be  completed  till  1st  Feb- 
ruary 1874,  there  seems  to  be  nothing  to  prevent  a  law 
agent  from  sooner  obtaining  a  certificate  of  his  enrolment, 
and  thus  becoming  entitled  under  the  provisions  of  the 
statute  to  practise  as  an  agent  in  any  court.  (6)     Besides, 

(z)  "  3.  On  or  before  the  Ist  day  of  February  1874  the  Deputy  Keeper 
of  the  Signet,  or  other  person  to  be  appointed  for  the  purpose  by  the 
Society  of  Writers  to  the  Signet,  the  President  of  the  Incorporated  Society 
of  Solicitors  in  the  Supreme  Courts,  or  other  person  to  be  appointed  for 
the  purpose  by  that  society,  and  the  President  or  Dean  of  each  society 
of  law  agents  which  before  the  passing  of  '  The  Procurators  (Scotland) 
Act,  1865,'  was  incorporated  by  Act  of  Parliament  or  Royal  Charter/' 
(viz.,  the  Society  of  Advocates  in  Aberdeen,  the  Faculty  of  Procurators  of 
Glasgow,  the  Society  of  Solicitors-at-Law  in  Edinburgh,  the  Society  of 
Writers  in  Paisley,  the  Faculty  of  Procurators  and  Solicitors  of  Dundee, 
the  Society  of  Solicitors  of  BanfiPshire,  and  the  Society  of  Procurators  and 
Solicitors  of  Perthshire),  "  or  other  person  to  be  appointed  for  the  purpose 
by  each  such  society,  shall  respectively  prepare  and  deliver  to  the  registrar 
certified  lists  containing  the  names  and  designations  of  all  persons  who  then 
are  members  of  such  societies  respectively,  and  the  registrar  shall  enrol  as 
a  law  agent  every  such  person  on  his  applying  to  be  enroUed  and  grant  to 
him  a  certificate  of  his  enrolment.'' 

(a)  "  4.  The  sheriiF-clerk  of  each  county  shall,  on  or  before  the  Ist 
day  of  February  1874,  prepare  and  deliver  to  the  registrar  certified  lists 
containing  the  names  and  designations  of  all  persons  admitted  as  procur- 
ators in  the  sheriff-court  of  the  county  previous  to  that  date  and  not 
included  in  any  of  the  lists  delivered  under  the  preceding  section,  and  the 
registrar  shall  enrol  as  a  law  agent  every  such  person  on  his  applying  to 
be  enrolled,  and  grant  to  him  a  certificate  of  his  enrolment." 

"  (P)  Every  enroUed  law  agent  shall  be  deemed  to  be  admitted,  and, 
subject  to  the  provisions  of  this  Act  with  respect  to  stamp-duty  and  sub- 
scribing the  roll  of  law  agents  appointed  to  be  kept  for  the  Court  of 
Session  and  the  several  sheriff-courts  respectively,  shall  be  entitled  to 
practise  in  any  court  of  law  in  Scotland." — Sect  2  of  the  Law  Agents 
Act. 
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from  and  after  Ist  February  1874,  no  person  can  practise  as  an 
agent  in  the  Court  of  Session  or  any  sheriff-court  without 
having  subscribed  the  roll  of  agents  practising  before  such 
court  ;(c)  and  this  he  cannot  do  till  he  is  enrolled,  (d)  It  must 
be  borne  in  mind  that  the  mere  delivery  of  a  certified  list  con- 
taining an  agent's  name  and  designation  does  not  constitute 
him  an  enrolled  law  agent :  each  individual  agent  must,  after 
the  delivery  of  the  list  containing  his  name,  apply  to  the  Regis- 
trar to  be  enrolled,  and  the  Eegistrar  is  then  bound  to  enrol 
him  and  grant  a  certificate  of  his  enrolment  on  payment  of  a 
fee  of  two  shillings  and  sixpence.  An  unenrolled  law  agent 
will  not  be  entitled  to  practise  in  any  court  from  and  after 
1st  February  1874  ;(e)  but  if  his  name  is  in  one  of  the  certi- 
fied lists,  that  will  be  sufficient  warrant  to  the  Eegistrar  to 
enrol  him  at  any  time,  and  it  is  expressly  provided  that  the 
Court,  in  admitting  law  agents  in  future,  shall  cause  their 
names  to  be  enrolled  as  such.(gr) 

(c)  "From  and  after  the  first  day  of  February  1874,  no  person  shall  be 
allowed  to  practise  as  an  agent  in  the  Court  of  Session  or  any  sheriff-court 
until  he  shall  have  subscribed  the  roll  of  agents  practising  before  such 
Court,  or  after  his  name  shall  have  been  struck  off  such  roll,  imless  the 
name  shall  have  been  subsequently  restored  thereto." — Section  16  of  the 
Law  Agents  Act 

(d)  "  12.  A  roll  of  the  law  agents  practising  before  the  Court  of  Session 
shall  be  kept  by  the  clerk  of  the  Lord  President  in  such  form  as  the  Lord 
President  may  direct,  and  every  enrolled  law  agent  who  has  paid  the 
stamp-duty  exigible  by  law  on  admission  to  practise  as  an  agent  before  the 
Court  of  Session  shaU  be  entitled  to  subscribe  the  said  roll,  and  the  said 
clerk  shall  be  paid  a  fee  of  five  shillings  for  each  subscription,  and  every 
agent  shall,  on  subscribing  the  said  roll,  deliver  to  the  said  clerk  a  note 
specifying  his  place  of  business,  and  shall  deliver  a  similar  note  so  often 
as  he  shall  change  the  same. 

"13.  A  roll  of  agents  practising  in  any  sheriff-court  shall  be  kept  by 
the  sheriff-clerk  in  such  form  as  the  Lord  President  of  the  Court  of  Session 
may  direct,  and  every  enrolled  law  agent  who  has  paid  the  stamp-duty  exi- 
gible by  law  on  admiasion  to  practise  as  an  agent  before  a  sheriff-court  shall 
be  entitled  to  subscribe  the  said  roU,  and  the  sheriff-clerk  shall  be  paid  a  fee 
of  five  shillings  for  each  subscription,  and  every  agent  shall,  on  subscribing 
the  said  roll,  deliver  to  the  sheriff- clerk  a  note  specifying  his  place  of  busi- 
ness, and  shall  deliver  a  similar  note  so  often  as  he  shall  change  the  same.'' 

(e)  Sect  16,  supra, 
(g)  Sect  7. 

d2 
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CHAPTER    II. 

CERTIFICATE  OR  LICENSE  TO  PRACTISE. 

Annual  cer-        1.  For  nearly  a  century  past  every  law  agent  has  been 

quired.        obliged  to  take  out  annually  a  stamped  certificate  or  license 

to  practise,  which  must  be  recorded  in  a  special  register 

kept  for  the  purpose.      The  statutes  on   the  subject  are 

very  numerous,  (a)  but  the  matter  is  now  chiefly  regulated 

by  the  Stamp  Act  of  1870.(6) 

Stamp  Act        ^'  ^J  ^^®  ^^^  scctiou  of  that  statute  it  is  enacted  that 

slct^Is'      every  person  required  to  take  out  a  certificate  to  authorise  him 

to  practise  in  Scotland  as  a  writer  to  the  signet,  solicitor, 

agent,  or  procurator,  or  in  any  part  of  the  United  Kingdom  as  a 

notary  public,  "  shall  yearly  and  every  year,  before  he  does 

any  act  in  any  of  the  aforesaid  capacities,  deliver  to  the 

commissioners,  or  to  their  proper  officer,(c)  in  such  manner 

and  form  as  they  shall  direct,  (d)  a  note  in  writing  stating  his 

full  name  and  the  place  where  he  carries  on  his  business, 

and  thereupon,  and  upon  payment  of  the  proper  duty,  shall 

.  be  entitled  to  such  certificate,  which  is  to  be  duly  stamped 

and  issued  to  him  by  the  commissioners." 

3.  Before  issuing  any  certificate  to  a  person  who  has  not 
previously  had  a  like  certificate,   the   commissioners  are 

(a)  25  Geo.  III.  c.  80;  37  Geo.  III.  c  90;  39  and  40  Geo.  III.  c  72 ;  44  Geo. 

III.  c.  98 ;  48  Geo.  III.  c.  149 ;  55  Geo.  III.  c  184 ;  6  Geo.  IV.  c.  46 ;  7  Geo. 

IV.  c.  44 ;  9  Geo.  IV.  c.  49 ;  16  and  17  Vict  c.  63 ;  33  and  34  Vict,  c  97. 
(6)  33  and  34  Vict.  c.  97. 

(c)  Either  to  the  Commissioners  at  the  Inland  Revenue  Office,  Edin- 
burgh, or  to  the  Distributors  of  Stamps  of  the  district  in  which  the  appli- 
cant proposes  to  carry  on  business. 

(d)  In  addition  to  the  particulars  specified  in  the  Stamp  Act,  the 
applicant  must  state  whether  his  first  admission  to  act  in  any  of  the  above 
characters  has  been  within  three  years ;  and,  if  in  partnership,  the  name 
of  the  firm ;  9  Geo.  IV.  c.  49,  sect.  6.  Forms  may  be  had  on  application, 
and  one  is  printed  in  the  Appendix  to  this  treatise. 
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directed  by  the  Procurators  (Scotland)  Act  1865,  to  require  Evidence 
evidence  that  such  person  is  either  a  writer  to  the  signet,  thit^appu- 
or  a  solicitor  in  the  supreme  courts,  or  a  notary  public,  or  ^^"y 
a  procurator  duly  admitted,  (e)     That  Act  is  repealed  by  •dmitt^i 
the  Law  Agents  Act  of  1873  from  and  after  1st  February 
1874,  (gr)  but  the  latter  Act  declares  that  nothing  therein 
contained  shall  interfere  with  the  obligation  of  any  law 
agent  to  obtain  a  stamped  certificate.  (A) 

4.  If  a  certificate  is  taken  out  between  the  31st  of  October  Date  of  oer- 
and  the  1st  of  December,  it  is  dated  1st  November:  if  taken  *  *^***' 
out  at  any  other  time  it  is  dated  on  the  day  on  which  it  is 
issued,  (i)  Agents  ought,  therefore,  to  take  out  their  certi- 
ficates before  the  Ist  of  December  in  each  year ;  otherwise  they 
will  not  be  entitled  to  practise  during  the  interval  between  the 
31st  of  October  and  the  date  of  their  certificates.  In  all  cases  the 
certificates  expire  on  the  31st  of  October  next  after  their  date. 

6.  By  the  schedule  to  the  Stamp  Act,  the  duty  on  certifi-  Amoont  of 
cates  to  be  so  taken  out  yearly  by  "every  person  admitted  or  aSi?^^ 
enrolled  in  Scotland  as  a  writer  to  the  signet,  solicitor,  agent, 
attorney,  procurator,  or  notary  public,"  is  £9  for  persons  carry- 
ing on  business  in  the  city  or  county  of  Edinburgh,  if  they  have 
been  admitted,  or  enrolled,  or  have  carried  on  business  for 
three  years ;  if  not  for  so  long,  then  the  duty  is  only  £4, 10s. 
Persons  practising  in  any  other  part  of  Scotland  pay  £6  if 
in  practice  for  three  years,  or  £3  if  not  so  long.  It  is  not 
necessary  for  any  person  to  take  out  more  than  one  certifi- 
cate for  any  one  year.  (4) 

6.  Certificates  must  be  entered  in  a  record  kept  for  the  Certificate 
city  and  shire  of  Edinburgh  by  an  officer  appointed  by  the  ^iterod.'^ 
Court  of  Session, (Q  or  the  sherifE-clerk  of  the  sheriffdom 
within  which  the  agent  practises.     The  registrar  marks  on 
the  back  of  the  certificate  the  date  of  its  being  exhibited, 
and  re-delivers  it  to  the  agent  at  the  expiry  of  three  days. 

(e)  28  and  29  Vict,  a  86,  sect,  a 

(g)  26  and  37  Vict  c  63,  aect  26. 

{h)  36  and  37  Vict,  c  63,  sect  2a 

(«)  Sect  64  of  the  Stamp  Act 

(k)  Sect  61  of  the  Stamp  Act 

(0  Mr  Francis  S.  MelviUe,  New  Hegister  House,  Edinburgh. 
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Stamp  Act 
of  1870, 
sect.  59. 
Penaltiei 
for  faflare 
to  take  out 
certificate. 


Uncertifi- 
cated a^eot 
not  entitled 
to  decree 
for  expenses 
in  bis  own 
name. 


The  registration  must  take  place  between  the  Slst  of  Octo- 
ber and  the  1st  of  December  in  each  year,  or  before  the 
agent  begins  to  practise,  (m) 

7.  The  59th  section  of  the  Stamp  Act  provides  that  every 
person  who  "  directly  or  indirectly  acts  or  practises  in  any 
court  as  an  attorney,  solicitor,  proctor,  writer  to  the  signet, 
agent,  or  procurator,  or  as  a  notary  public,  without  having  in 
force  at  the  time  a  duly  stamped  certificate,"  or  who  "  on  ap- 
plying for  any  such  certificate  does  not  truly  specify  the  facts 
and  circumstances  upon  which  the  amount  of  duty  chargeable 
upon  his  certificate  depends,  shall  forfeit  the  sum  of  £50,(n) 
and  shall  be  incapable  of  maintaining  any  action  or  suit  for 
the  recovery  of  any  fee,  reward,  or  disbursement  on  account 
of  or  in  relation  to  any  act  or  proceeding  done  or  taken  by 
him  in  any  such  capacity/'  It  is  farther  provided  that 
"  any  person  in  whose  name,  either  alone  or  together  with 
any  other  person,  any  proceeding  is  taken  in  any  court, 
shall,  unless  the  proceeding  is  set  aside  by  the  court  as 
irregular,  or  unless  the  contrary  is  otherwise  satisfactorily 
proved,  be  deemed  to  have  acted  in  such  proceeding."(o) 

8.  The  similar  provisions  of  former  statutes  have  been 
held  not  only  to  bar  an  agent  from  suing  his  client  for  pay- 
ment of  judicial  expenses  incurred,  and  disbursements  made, 
while  he  was  without  a  certificate,  but  also  to  prevent  him 
taking  decree  therefor  in  his  own  name  against  his  client's 
opponent,  when  the  latter  has  been  found  liable  in  the 
expenses  of  process,  (jp)  But  if  the  party  found  liable  in 
expenses  permits  the  agent  of  his  opponent  to  take  decree, 


(m)  9  Geo.  IV.  c.  49,  sect.  7. 

(n)  No  penalty  can  be  sued  for  in  Scotland  except  by  the  Lord  Advo- 
cate or  an  officer  of  stamps.  The  Commissioners  of  Stamps  may  reward 
informers.     44  Geo.  III.  c.  98,  §§  10  and  27.    See  also  33  and  34  Vict  c. 

98,  §  26. 

(o)  Prior  to  this  enactment,  it  was  held  in  an  English  case  (EdTnonson 
V.  Davis,  1801,  4  Espinasse,  14)  that  when  attorneys  carried  on  busi- 
ness together,  and  their  joint  names  were  put  on  papers  in  causes  in  their 
office,  each  was  liable  to  the  statutory  penalties  for  not  taking  out  a  cer- 
tificate, even  although  one  of  them  did  not  derive  any  profit  or  advantage 
from  the  suit 

(p)  Cases  infra  (q). 
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he  is  barred,  by  the  exception  of  competent  and  omitted, 
from  thereafter  suspending  a  charge  for  payment,  on  the 
allegation  that  the  agent  had  no  certificate. (9) 

9.  It  has  been  held  in  several  cases  that  when  a  party  Taking  de- 
has  been  found  entitled  to  expenses,  the  fact  that  his  agent  oj^j^?*"*' 
had  not  a  certificate  during  the  litigation  cannot  be  pleaded 
as  an  objection  to  the  approval  of  the  auditor's  report,  or  to 
decree  being  extracted  in  name  of  the  party. (r)  It  is,  how- 
ever, to  be  observed  that  in  these  cases  the  objection  was 
not  taken  till  after  the  auditor's  taxation  ;  while  the  proper 
time  to  take  the  objection  is  when  expenses  are  moved 
for,(«)  or  at  the  taxation  of  the  account.  (^)  Where  a  party 
has,  in  ignorance  of  his  agent's  omission  to  take  out  a 
certificate,  actually  paid  his  account,  it  would  be  inequitable 
to  deny  him  decree  against  an  opponent  who  has  been 
found  liable  to  him  in  the  costs  of  process,  (w)    But,  on  the 

(q)  Ewing  v.  Wallace,  3  Feb.  1831,  9  S.,  385,  affirmed  13  Aug.  1833,  6 
W.  and  S.,  222  ;  over-ruling  the  decision  in  Campbell  and  Robertson  v. 
Strachan,  12  Feb.  1825,  3  S.  529  (N.  E.  366)  and  29  June  1826,  4  S. 
772  (N.  E.  780).  See  also  Barry  v.  Singer,  8  July  1826,  4  S.  813 
(N.  E.  820). 

(r)  M'Gown  v,  Begg,  24  Jan.  1828,  6  S.  420 ;  Clyne  v,  Clyne's  Trs. 
31  May  1837,  15  S.  1051 ;  Thomson  v.  Munro,  28  Nov.  1838,  14  F.  99. 

(«)  Urquhart  v.  Brown,  21  Dec.  1833,  12  S.  271 ;  over-ruled,  as  to  the 
distinction  between  outlays  and  professional  charges,  by  Johnson  v. 
M'Queen,  11  March  1835,  13  S.  682. 

(Q  It  has  been  held  in  England  that  the  objection  that  an  attorney  is 
uncertificated  comes  too  late,  if  it  is  taken  after  taxation  of  costs  by  the 
taxing  master,  who  is  entitled  to  disallow  items  incurred  while  the 
attorney  has  had  no  certificate ;  Young  v.  Dowlman,  1829,  3  Tounge  and 
Jervis,  24;  Punter  v.  Orantley,  11  June  1841,  3  Manning  and  Granger, 
295;  In  re  AngeU,  1848,  6  Dowling  and  Lowndes,  144;  FuUcUove  v. 
Parker,  26  May  1862^  31  Law  Journal,  Common  Pleas,  239. 

(ii)  The  English  rule  seems  to  be  that  a  party  is  not  deprived  of  his 
right  to  recover  from  his  opponent  costs  actually  paid  to  his  attorney,  by 
the  fact  that  the  latter  is  uncertificated.  (Reeder  v.  Bloom,  22  April  1825, 
3  Bingham,  9 ;  You/ng  v.  Dowlman,  1829,  3  Younge  and  Jervis,  24 ; 
Meekin  v.  Whalley,  2  June  1834,  1  Bingham's  New  Cases,  59.  See  also 
Lush's  Practice,  3d  edition,  p.  246.)  In  a  recent  case,  where  there  was 
nothing  to  show  whether  or  not  a  party  had  paid  his  solicitor,  the 
opposite  party  was  held  not  entitled  to  refuse  to  pay  costs  in  which 
he  had  been  found  liable,  on  the  ground  that  the  solicitor  was  uncertifi- 
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Agent  con- 
ducting his 
owncauae. 


Extrajudi* 
ciaI  busi- 
ness. 


other  hand,  it  may  be  inferred  that  an  agent  whose  account 
remains  unpaid  will  not  be  permitted  to  evade  the  statute 
by  arranging  with  his  client  to  take  decree  in  the  latter's 
name.(a;) 

10.  An  uncertificated  agent  who  has  conducted  a  cause 
of  his  own,  and  been  found  entitled  to  expenses,  cannot 
recover  payment  of  professional  charges,  but  only  of  actual 
outlays,  (y) 

11.  The  incapacity  of  an  uncertificated  agent  under  the 
Scotch  statutes  prior  to  the  Stamp  Act  of  1870,  has  been 
held  to  relate  only  to  charges  for  business  in  Court,  or 
directly  connected  therewith,(«)  proceedings  in  a  judicial 
reference  being  regarded  as  proceedings  in  Court,  (a)  But 
the  statutes  do  not  bar  an  agent  from  recovering  his  outlays 
and  professional  charges  for  extrajudicial  business,  such, 
for  example,  as  conveyancing  or  proceedings  in  an  ordinary 
submission  ;(6)  and  when  only  an  uncertificated  agent  has 
been  employed,  he  has  been  allowed  to  charge  for  necessary 
business  not  directly  connected  with  the  conduct  of  litiga- 
tion, (c) 


cated;  In  re  Hope,  31  July  1872,  7  Law  Reports,  Chancery  Appeals, 
766. 

(x)  Ireland  v.  Wilson,  25  June  1851, 13  D.  1226. 

(y)  Stewart  v.  A.  B.,  16  May  1827,  5  S.  658  (N.  E.  614) ;  M'Gown  v. 
Baillie,  6  March  1828,  6  S.  696 ;  Ireland  v,  Wilson,  25  June  1851, 13  D. 
1226.  In  the  second  of  these  cases  doubts  were  expressed  whether  the 
statutory  incapacity  to  sue  was  intended  to  apply  to  the  case  of  an  agent 
conducting  a  private  suit  of  his  own ;  but  the  point  seems  to  be  quite 
settled  as  above  stated. 

(z)  Qenunell'sExrs.  v.  Moon,  14  Feb.  1838, 16  S.  505;  See  also  Richards 
V.  Lord  Suffield,  11  July  1848,  2  Welsby  Hurlstone  and  Gordon,  616,  in 
which  it  was  held  that  the  26th  section  of  6  and  7  Vict  c  73,  which  inca- 
pacitates an  attorney  or  solicitor  from  suing  for  fees  or  disbursements  for 
or  in  respect  of  any  business  done  by  him  as  an  attorney  or  solicitor,  applies 
only  to  judicial  proceedings. 

(a)  Ireland  v.  Wilson,  25  June  1851, 13  D.  1226.  See  also  Watson  v. 
Stewart,  24  Feb.  1872, 10  Macph.  494. 

(b)  Gemmell's  Exrs.  v.  Moon,  14  Feb.  1838,  16  S.  505;  Taylor  v. 
Forbes,  13  Jan.  1853  (reported  under  date  8  Nov.  1861),  24  D.  19. 

(c)  Darling  v,  Adtonson,  26  Nov.  1834, 13  S.  93.  The  session  papers 
show  that  the  items  allowed  by  the  Court  were  the  lollowing : — (1)  draw- 
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12.  By  the  60th  section  of  the  Stamp  Act  of  1870  it  is  Stamp  Act 
enacted  that "  every  person  who  (not  being  a  serjeant-at-law,  ^1.  go. 
barrister,  or  a  duly  certificated  attorney,  solicitor,  proctor,  ^^' 
notary-public,  writer  to  the  signet,  agent,  procurator,  con- 
veyancer, special  pleader,  or  draftsman  in  equity),  either 
directly  or  indirectly,  for  or  in  expectation  of  any  fee,  gain, 

or  reward,  draws  or  prepares  any  instrument(c2)  relating  to 
real  or  personal  estate,  or  any  proceedings  in  law  or  equity, 
shall  forfeit  the  sum  of  fifty  pounds,  (e)  Provided  as  fol- 
lows:— (1)  This  section  does  not  extend  to  [a]  Any  public 
officer  drawing  or  preparing  instruments  in  the  course  of  his 
duty :  [6]  Any  person  employed  merely  to  engross  any  in- 
strument or  proceedings.  (2)  The  term  *  instrument '  in 
this  section  does  not  include  [a]  Wills  or  other  testa- 
mentary instruments:  [6]  Agreements  under  hand  only: 
[c]  Letters  or  powers  of  attorney :  [d]  Transfers  of  stock 
containing  no  trust  or  limitation  thereof."  This  section, 
although  applicable  to  Scotland  as  well  as  to  England,  does 
not  seem  to  affect  any  practical  alteration  on  the  position  of 
conveyancers  in  this  country ;  for  the  exception  of  "  agree- 
ments under  hand  only,"  t.e.  not  under  seal,  appears  suffi- 
ciently wide  to  include  most  Scotch  deeds, 

13.  The  effect  of  the  various  statutory  provisions  is  not  Debt  not  ex- 
to  extinguish  the  debt  due  to  a  law  agent  for  business  done  tufj^^y 
by  him  while  uncertificated,  but  only  to  bar  his  remedy,  by  ^»f«^- 
rendering  him  incapable  of  suing  for  payment  of  his  account, 

lug  memorial  to  enable  counsel  to  prepare  appeal  case  to  the  House  of 
Lords  ;  (2)  clean  copy  thereof ;  (3)  perusing  respondent's  case,  and  writing 
observations  thereon ;  (4)  writing  26  letters,  and  various  other  small 
charges  for  trouble  during  the  dependence  of  the  appeal  No  objection 
was  taken  to  the  repayment  of  disbursements.  A  charge  for  drawing 
answers  to  a  petition  was  disallowed.  See  also  Ewing  v.  Glasgow  Police 
ComiB.,  14  Feb.  1837,  15  S.  553;  but  the  session  papers  in  this  case  do 
not  show  the  nature  of  the  charges  allowed. 

(d)  The  word  "instrument^  is  declared  in  the  interpretation  clause 
to  mean  every  written  document. 

(e)  The  similar  provisions  of  the  English  statute  44  Geo.  III.  c.  98, 
have  been  held  not  only  to  impose  a  penalty  on  uncertificated  convey- 
ancers, but  also  to  bar  any  claim  for  remuneration ;  Taylor  v.  Crowland 
Oas  and  Coke  Co,,  16  June  1854, 18  English  Jurist,  913. 
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or  of  obtaining  decree  for  expenses  in  his  own  name.(gr)  This 
statutory  incapacity,  moreover,  must  be  timeously  pleaded, 
otherwise  the  objection  may  be  held  to  have  been  waived.  (A) 
Thus,  if  a  bankrupt  offering  a  composition  to  his  creditors 
gives  up  in  the  state  of  his  affairs  an  account  due  by  him  to 
a  law  agent,  or  admits  it  without  objection  to  be  reckoned  in 
the  creditors'  acceptance  of  his  offer,  neither  the  bankrupt 
nor  his  cautioner  can  afterwards  object  to  the  account  on  the 
ground  that  the  agent  had  no  certificate ;  but  a  vague  state- 
ment by  the  agent  in  a  sequestration  will  not  have  this 
effect,  such,  for  example,  as  an  entry  in  the  bankrupt's  state 
of  affairs  that  his  law  agent  has  a  claim,  "  say  for  £40,"  as  a 
deduction  from  the  value  of  heritable  property,  the  titles  of 
of  which  are  hypothecated,  (i) 
Effect  on  14.  Although  there  are  no  Scotch  decisions  in  point,  it 

TODs'or'  cannot  be  doubted  that  the  consequences  of  the  neglect  of  an 
^  to^t^e  ^6®^^  ^^  notary  public  to  take  out  a  certificate  are  personal 
out  certifi-  to  himself,  that  is  to  say,  that  his  acts  are  quite  valid  as  far 
as  other  persons  are  concerned. (i)  It  is  expressly  provided 
by  statute  that  no  person  who  shall  have  regularly  served 
any  attorney,  solicitor,  proctor,  writer  to  the  signet,  agent, 
procurator,  or  notary  public,  shall  be  prevented  or  disquali- 
fied from  being  admitted  an  attorney,  Ac,  by  reason  of  any 
omission  of  the  person  to  whom  he  has  served  to  take  out 
his  annual  certificate.  (Z) 

ig)  It  has  been  held  in  England  that  an  uncertificated' attorney  or  soli- 
citor cannot  be  compelled  to  refund  costs  actually  paid  {Nash  v.  Qoode  <ic 
Parry,  1841,  9  Bowling,  929),  and  that  he  is  entitled  either  to  set  off  the 
debt,  or  to  apply  to  its  discharge  money  which  is  already  in  his  hands. 
In  re  Jones,  4  Dec.  1869,  9  Law  Reports,  Eqnity,  63,  and  39  Law  Journal 
(Chancery)  83. 

QC)  See  ante,  sect.  9,  as  to  the  proper  time  to  object  to  decree  for  ex- 
penses going  out  in  the  name  of  an  uncertificated  agent 

{%)  19  and  20  Vict.  c.  79,  sect  143  (Bankruptcy  Act);  Gemmell's  Exrs. 
V.  Moon,  14  Feb.  1838,  13  F.  420,  and  16  S.  606. 

(Jc)  This  has  been  expressly  decided  by  the  English  courts.  Holdgate 
V.  Slight,  25  Nov.  1851,  21  Law  Journal,  Queen's  Bench,  74;  Sparling  t. 
Brereton,  12  March  1866,  2  Law  Reports,  Equity,  64.  See  also  Lush's^ 
Practice,  3d  edition,  p.  246, 

(0  6  Geo.  IV.  c.  46. 
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CHAPTER    III. 
UNQUALIFIED  PEACTITIONEES. 

1.  "  In  our  courts  of  law  questions  are  daily  agitated  unqiwiified 
which  involve  the  property  and  the  character,  or  it  may  be  ^^^  ^^* 
the  liberty  or  the  life,  of  the  lieges.    To  the  defence  of  these  p«ctwe  in 
the  instrumentality  of  agents  is  essential ;  their  office  neces-  law. 
sarily  implies  a  high  trust,  and  imposes  on  them  a  corre- 
sponding obligation   to  the  faithful  discharge  of  their  im- 
portant duties.     In  this  country,  therefore,  and,  I  believe, 

in  every  civilized  state,  the  salutary  rule  prevails,  for  the 
protection  of  the  public  interest,  that  no  man  shall  be 
allowed  to  practise  as  an  agent  before  the  Court  until  his 
qualifications  have  first  been  tried,  and  he  is  found  fit  for  the 
office.  The  usurpation  of  the  functions  of  an  agent  is  an 
ofiFence  which  the  Court  must  severely  reprobate,  as  one 
which  would  lead  to  the  most  mischievous  consequences  if 
not  peremptorily  checked."(a)  Accordingly,  no  one  is  al- 
lowed to  practise  as  an  agent  in  any  court  without  being 
duly  admitted  ;(6)  and  the  Law  Agents  Act  provides  that 
from  and  after  1st  February  1874  no  person  shall  be  allowed 
to  practise  in  the  Court  of  Session  or  any  sheriff-court  until 
he  has  subscribed  the  roll  of  agents  practising  before  such 
court,  which  he  cannot  do  unless  he  has  been  duly  admitted 
and  enrolled  under  the  provisions  of  the  Act.(c) 

2.  To  this  rule,  however,  two  exceptions  have  been  intro-  Exceptions. 

(a)  Per  Lord  Preadent  Hope,  in  A.  B.  v.  C.  D.,  27  Feb.  1834, 
12  S.  504. 

(6)  A  S.  21  Dec  1833.  As  to  the  regulations  of  the  English  courts, 
see  Falling's  Law  of  Attorneys,  5th  ed.,  p.  519. 

(c)  36  and  37  Vict,  c  63,  §§  12,  13,  and  17. 
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duced  by  the  Legislature,  and  these  do  not  appear  to  be 
affected  by  the  Law  Agents  Act.    In  the  Small  Debt  Court 
a  party  may  appear  by  a  member  of  his  family,  or  by  such 
other  person  as  the  sheriff  shall  allow,  such  person  not  being 
an  officer  of  court  ;(d)  and  in  all  actions  under  the  Debts 
Eecovery  Act  of  1868  the  parties  may  be  represented  by  any 
person  bona  fide  employed  by  them  in  their  usual  buBiness.(e) 
Partnership        3.  There  seems  to  be  nothing  to  prevent  a  law  agent 
JSSfied      entering  into  partnership  or  dividing  the  profits  of  litigation 
person.       yj^^  ^-q^  unqualified  person,  though  the  latter's  name  must 
not  be  used  in  judicial  proceedings,  (y)     There  is  no  doubt 
that  arrangements  may  be  lawfully  made  for  settling  the 
share  of  a  deceasing  partner  on  his  widow  or  representa- 
tives. (A)     Bargains  between  town  and  country  agents  for 
the  division  of  profits  were  formerly  regarded  as  illegal ;  but 
all  agreements  between  law  agents  acting  for  the  same  client 
to  share  fees  or  profits  are  now  declared  by  the  Law  Agents 
Act  to  be  lawful,  (t) 
Penalties  4.  An  Unqualified  person  practising  in  the  Court  of  Ses- 

m^S^ed"  sio^  i®  liable  to  the  severest  penalties  and  the  most  rigorous 
ijnMJti-  punishment.  (A)  '  In  one  instance  a  person  was  fined  £50,  and 
ordained  to  be  incarcerated  till  payment  (the  imprisonment 
not  to  exceed  fourteen  days)  for  having  practised  in  court 
after  being  deprived  of  the  office  of  agent  on  account  of  his 
misconduct.  (Z)  In  a  subsequent  case,  the  court  merely  cen- 
sured an  unqualified  person  for  having  acted  as  agent ;  but 


{d)  1  Vict  c.  41,  §  14. 

\e)  30  and  31  Vict  c.  96,  §  4.  As  to  procurators-fiscal  and  agents  for 
the  various  departments  of  the  public  service,  see  ante,  p.  24. 

(gf)  Paterson's  Compendium  of  English  and  Scotch  Law,  p.  429  ;  33 
and  34  Vict  c.  97,  §  59.  A  different  practice  prevails  in  England,  where 
every  member  of  a  legal  firm  requires  to  be  duly  qualified  to  act,  by  ad- 
mission, enrolment,  and  certificate  to  practise  ;  Edmonson  v.  Davis,  1801, 
4  Espinasse,  14  ;  Tmck  v.  BoherU,  18  May  1819,  6  Haddock,  146  ;  In  re 
Jackson,  1823, 1  Bamewall  and  Cresswell,  270. 

(h)  This  is  also  allowed  by  the  law  of  England ;  Candler  v.  Candler, 
22  June  1821,  6  Haddock,  141. 

(t)  36  and  37  Vict  c.  63,  §  21. 

(k)  A.  S.  21  Dec.  1833,  printed  in  Alexander's  Abridgement,  p.  423. 

(0  Lord  Advocate  v.  Hunter,  5  Harch  1833,  11  S.  514. 
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they  intimated  that  any  similar  offence  would  in  future  be 
visited  with  exemplary  punishment,  (m) 

6.  An  agent  in  the  Court  of  Session  authorising  or  per-  Agent  lend- 
mitting  his  name  to  be  used  by  any  unqualified  person  ig>»giiwiuune 
guilty  of  contempt  of  court,  and  is  liable  to  be  suspe^ded  for  fied  plrson. 
any  period  not  exceeding  one  year.(w)     By  the  Procurators 
Act  of  1865  it  was  provided  that  any  procurator  who  should 
knowingly  and  willingly  lend  his  name  to  enable  any  person 
who  was  not  a  procurator  to  practise  as  such  might  be  sum- 
marily suspended  from  practice  or  struck  off  the  register  ;(o) 
and  although  that  Act  is  repealed  from  and  after  1st  February 
1874,  there  can  be  no  doubt  that  the  Court  of  Session  would 
be  entitled,  under  section  22  of  the  Law  Agents  Act,  to  deal 
summarily  with  any  practitioner  in  the  sheriff-court  who  was 
guilty  of  such  misconduct,  (p) 

6.  A  person  acting  as  agent  in  a  court  in  which  he  is  Unqualified 
not  entitled  to  practise  cannot  insist  against  his  client  for  J^ntiu^^ 
either  remuneration  or  reimbursement ;  (q)  and  if  he  has  *o'«?^- 
not  a  duly  stamped  certificate  he  is  farther  liable  to  a  °^**''^ 
penalty  of  £50.  (r)    When  a  party  who  has  employed  an  un- 
qualified practitioner  has  been  found  entitled  to  his  expenses, 
the  opposite  party  is  not  bound  to  pay  the  account  incurred 
to  such  practitioner.     In  one  case,  in  which  the  agent  of  the 
successful  party  was  neither  a  certificated  nor  an  admitted 
practitioner,  the  losing  party  was  held  liable  for  outlays.(«) 

(m)  A.  B.,  27  Feb.  1834,  12  S.  504.  An  unqualified  person  practis- 
ing in  the  courts  of  England  is  liable  to  be  indicted  for  a  misdemeanour. 
The  Queen  v.  Buchanan,  29  April  1846,  8  Adolphus  and  Ellis,  Queen's 
Bench,  883 ;  6  and  7  Vict  c.  73,  §§  2, 36,  and  36 ;  23  and  24  Vict  c.  127,  J  6. 

(n)  A.  S.  21  Dec.  1833.  See  also  Lord  Advocate  v.  Hunter,  5  March 
1833, 11  S.  614. 

(o)  28  and  29  Vict.  c.  85,  §  26.  In  England  an  attorney  may  be  struck 
off  the  roll  for  knowingly  permitting  an  unqualified  person  to  practise  as 
an  attorney  in  his  name  ;  In  re  Cla/rke  and  Others,  13  June  1823  3  Dow- 
ling  and  By  land,  260. 

(p)  Under  §  26  of  the  Law  Agents  Act  the  sheriff  would  probably  be  also 
entitled  to  deal  with  an  agent  lending  his  name  to  an  unqualified  person. 

(q)  Johnson  v.  McQueen,  11  March  1835, 13  S.  682  ;  Winton  v,  Airth, 
17  July  1868,  40  Jur.  622,  and  6  Macph.  1096. 

(r)  33  and  34  Vict  c  97,  §  69. 

(«)  Uiquhart  v.  Brown,  21  Dec.  1833,  12  S.  271. 
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But  this  decision  seems  to  be  overruled  by  the  case  of 
Johnson  v.  M' Queen,  in  which  it  was  laid  down,  after  a  con- 
sultation of  the  Judges  of  both  Divisions,  that  an  unqualified 
practitioner  in  court  cannot  claim  from  his  client  even  his 
outlays.  (^) 
Communi-         7.  Communications  made  to  persons  who  are  neither 
pro^^^M  advocates  nor  professional  agents  do  not  appear  to  be  en- 
confidentiai.  ^j^j^^j  ^^  ^j^^  privilege  of  confidentiality,  (w)     But  a  person 

passing  with  a  communication  from  a  party  to  a  professional 

agent  will  probably  be  considered  as  eadem  persona  with  the 

agent,  (x) 

Party  may        8.  The  rulc  prohibiting  unqualified  persons  from  practising 

^^use'  as  agents  does  not,  of  course,  prevent  a  party  from  conducting 

tSn^estric-  ^^^  ^^^  causc.     But  this  right  is  subject  to  various  restrio- 

tiona.         tions.     As  far  as  oral  pleading  is  concerned,  a  party  may 

conduct  his  own  cause  in  any  court,  (y)     In  the  inferior 

courts  a  litigant  is  also  allowed  to  lodge  papers  signed  by 

himself  alone ;  («)  but  he  cannot  borrow  the  process,  though 

he  may  inspect  it  in  the  office  of  the  clerk  of  court ;  (a)  and 

it  is  not  quite  certain  that  he  can  take  out  a  writ  of 

summons,  (i)     In  the  Court  of  Session  not  only  are  parties 

(0  Johnson  v.  M'Queen,  11  March  1836,  13  S.  682.  In  England  a 
person  acting  as  an  attorney  or  solicitor  without  being  duly  qualified  so 
to  act  is  not  entitled  either  to  remuneration  or  reimbursement ;  23  and 
24  Vict.  c.  127,  §  6.  See  also  Prebble  v.  Boghurst,  6  Aug.  1830, 1  Russell 
and  Milne,  744 ;  and  the  two  following  cases,  pp.  746  and  748 ; 
Humphreys  v.  Harvey,  5  June  1834,  1  Bingham's  New  Cases,  62. 

(u)  Wright  V,  Arthur,  16  Dec.  1831,  10  S.  139 ;  Stuart  v,  Millar, 
29  May  1836, 14  S.  837,  overruling  Gavin  v,  Montgomerie,  17  Dec.  1830, 
9  S.  213. 

(x)  Gavin  v,  Montgomerie,  supra  (u) ;  Dickson  on  Evidence,  §§  1863-4. 
There  are  no  Scotch  decisions  as  to  the  validity  of  judicial  proceedings 
carried  on  by  unqualified  practitioners ;  and  the  English  cases  appear  to 
be  contradictory.     Lush's  Practice,  3d  ed.,  p.  246. 

(y)  Shand's  Practice  of  the  Court  of  Session,  p.  78 ;  Dove  Wilson's 
Sheriff-Court  Practice,  p.  8. 

(z)  Dove  Wilson's  Sheriff-Court  Practice,  p.  8 ;  Jardine  v.  Simpson, 
27  Jan.  1823,  Shaw's  Justiciary  Cases,  94. 

(a)  A.  S.  10  July  1839,  §  159. 

(6)  A.  S.  10  July  1839,  §  8 ;  Dove  Wilson's  Sheriff-Court  Practice,  p.  8. 
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debarred  from  borrowing  processes, (c)  but  papers  signed  by 
them  alone  cannot  be  received,  (d)  Every  summons  must 
be  signed  on  each  page  by  an  agent  entitled  to  practise  in 
that  court ;  and  if  such  agent  is  not  a  writer  to  the  signet, 
the  last  page  must  also  be  signed  by  a  writer  to  the  signet.(e) 
Every  other  paper  lodged  in  process  must  be  signed  by  an 
advocate, (gr)  with  the  single  exception  of  defences,  which 
may  be  signed  by  the /defender  alone.(A)  The  signature  of 
counsel  is,  however,  required  by  the  Court  merely  to  prevent 
the  admission  of  informal  or  improper  pleadings;  and 
accordingly  the  objection  that  a  paper  is  not  signed  by 
counsel  may  be  obviated  by  signature  at  the  bar.(i)  In  one 
case,  leave  was  given  to  a  party  to  apply  to  the  Court  if  he 
could  not  get  any  advocate  to  sign  a  condescendence.(i)  In 
proceedings  in  the  Bill  Chamber  an  agent's  signature  is 
sufficient.  (J) 

Unless  a  party  who  has  conducted  his  own  cause  to  a 
successful  termination  is  a  regular  certificated  practitioner, 
he  is  not  entitled  to  recover  from  his  opponent  any  other 
expenses  than  his  actual  disbursements.(m) 

(c)  A.  S.  21  Dec  1833. 

(d)  A.  S.  19  Dec.  1710 ;  A.  S.  15  June  1738 ;  A.  S.  5  March  1789  ; 
A.  S.  llJuly  1828,  §  112. 

(«)  Court  of  Session  Act  of  1868  (30  and  31  Vict.  c.  100),  §  13.  A 
summons  of  valuation  of  teinds,  &c.,  still  requires  to  be  signed  by  the  teind 
clerk  ;  Matheson  v.  M.  of  Stafford,  5  Feb.  1862,  24  D.  436. 

(g)  A.  S.  19  Dec.  1710 ;  A.  S.  15  June  1738 ;  A.  S.  5  March  1789 ; 
A.  S.  11  July  1828,  §  112  ;  Davidson  v.  Paul,  23  Feb.  1849,  11  D.  703  ; 
Rennie  v,  Murray,  12  Nov.  1850, 13  D.  36 ;  Denny  v,  M'Nish,  16  Jan. 
1863, 1  Macph.  258;  Watt  v.  Johnston,  10  Jan.  1863,  1  Macph.  269; 
Shand's  Practice,  p.  78. 

{h)  Davidson  v.  Paul,  29  June  1848,  10  D.  1467,  and  23  Feb.  1849, 

11  D.  703.  The  exception  does  not  extend  to  revised  defences,  which 
must  be  signed  by  counsel ;  Jafl^y  v.  Jaffray,  19  Dec.  1863, 2  Macph.  355. 

(t)  Watt  V  Johnston,  10  Jan.  1863, 1  Macph.  269. 
(h)  Rennie  v.  Murray,  12  Nov.  1850, 13  D.  36. 
(I)  Scott  V.  Anstruther,  18  Feb.  1848,  10  D.  732. 
(m)  Black  v.  Carnegie,  18  June  1814, 17  F.C.  655 ;  Stewart  v.  A.  B. 
16  May  1827,  5  S.  658  (N.  E.  614);  Urquhart  v.  Brown,  21  Dec  1833, 

12  S.  271.  The  English  rule  is  the  same,  though  a  reasonable  allowance 
may  sometimes  be  made  for  the  party's  loss  of  time.  Lush's  Practice,  3d 
edition,  p.  896  ;  Pulling's  Law  of  Attorneys,  5th  ed.,  p.  267. 
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Professiooai        9.  These  restrictions  on  the  right  of  litigants  to  conduct 
^be d)-  their  own  causes  might  operate  harshly  in  the  case  of  per- 
^toMiy*^  sons  in  indigent  circumstances,  were  it  not  that  such  persons 
are  entitled  to  be  placed  on  the  poor's  roll  if  they  have  a 
probable  cause,  and  thus  to  obtain  gratuitously  the  services 
of  agent  and  counsel,  (w)    In  criminal  proceedings,  moreover, 
it  is  absolutely  necessary  that  an  agent  be  assigned  to  every 
person  tried  by  jury,  unless  he  expressly  decline  professional 
assistance ;  and  persons  fried  before  the  High  Court  or  the 
Circuit  Court  of  Justiciary  are  entitled  to  the  gratuitous 
services  of  counsel  as  well  as  of  agents,  (o)    A  party  accused 
of  a  crime  is,  however,  not  allowed  to  have  legal  advice 
before  or  during  his  examination,  or  to  be  represented  by  an 
agent  when  the  witnesses  are  being  precognosced  by  the 
procurator-fiscal,  (p) 
Extrajudi-         ^^'  ^^^  agents  do  not  enjoy  any  monopoly  in  extrajudi- 
cial employ-  cial  employment.    There  are,  however,  certain  restrictions 
imposed  by  recent  legislation  on  non-professional  persons 
acting  as  conveyancers  and  furnished  house-agents. 
Restrictions        Prior  to   1870   any  person  was  entitled  to  practise  in 
M  ^^%    Scotland  as  a  conveyancer,  and  no  certificate  was  required.* 
are  not  law  But  the  Stamp  Act  of  that  year  assimilated  our  law  to  that 
'       of  England,  by  enacting  that  "  every  person  who  (not  being 
a  serjeant-at-law,  barrister,  or  a  duly  certificated  attorney, 
solicitor,  proctor,  notary  public,  writer  to  the  signet,  agent, 
procurator,  conveyancer,  specisd  pleader,  or  draftsman  in 
equity),  either  directly  or  indirectly,  for  or  in  expectation  of 
any  fee,  gain,  or  reward,  draws  or  prepares  any  instrument 
relating  to  real  or  personal  estate,  or  any  proceedings  in  law 
or  equity,  shall  forfeit  the  sum  of  fifty  pounds.'X?)     As  the 
Procurators  Act  of  1865  restricted  the  right  to  take  out  a 


(n)  A.  S.  10  July  1839,  §  134  ;  A.  S.  21  Dec.  1842. 

(o)  M'Glashan's  Sheriff-Court  Practice,  4th  edition,  p.  340 ;  2  Hume's 
Com.,  283;  2  Alison,  370;  Hannah  and  Higgins,  17th  Sept  1836,  1 
Swinton,  289. 

(p)  Fifth  Report  of  the  Commissioneis  appointed  in  1868  to  inquire 
into  tiie  Courts  of  Law  in  Scotland,  p.  2. 

(q)  33  and  34  Vict  c.  97,  §  60.  The  word  "instrument"  is  declared 
in  the  interpretation  clause  to  mean  every  written  document 
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certificate  in  future  to  writers  to  the  signet,  solicitors  in  the 
supreme  courts,  notaries  public,  and  procurators,  (r)  the  re- 
sult is,  that  at  the  present  moment  only  law  agents  and 
notaries  public  are  entitled  to  act  as  conveyancers,  except  in 
the  preparation  of  deeds  specially  exempted  by  the  Stamp 
Act.     These,  however,  are  sufficiently  numerous,  viz. — (1) 
testamentary  deeds  of   all    descriptions;    (2)  agreements 
"under  hand  only,"  i.e.  not  under  seal  (as  Scotch  deeds 
never  are  under  seal  this  exemption  appears  to  include  every 
kind  of  contract) ;  (3)  letters  of  attorney  ;  and  (4)  transfers 
of  stock  containing  no  trust  or  limitation.  («)     The  section 
of  the  Stamp  Act  above  quoted  has  not  yet  been  judicially 
construed  in  Scotland;   but  as  it  is  of  a  penal  character 
it  will  not  be  extended  to  cases  which  do  not  obviously 
fall  within  its  terms. (^     As  it  applies  only  to  those  who 
draw  or  prepare  deeds  "for  or  in  expectation  of  any  fee, 
gain,  or  reward,"  there  is  nothing  to  prevent  any  person 
drawing   any  deeds  gratuitously.      As    has  been  already 
stated,  the  Procurators  Act  is  repealed  by  the  Law  Agents 
Act  from  and  after  1st  February  1874;  but  it  is  declared 
by  the  latter  Act  that  nothing  in  it  contained  shall  interfere 
with  the  obligation  of  any  law  agent  to  obtain  a  stamped 
certificate.  (2^) 

11.  Persons  acting  as  agents  for  selling  or  letting  fur-  Funushed- 
nished  houses  exceeding  the  annual  value  of  £25,  are  re-  m^tSf"*^ 
quired,  under  a  penalty  of  £20,  to  take  out,  between  the  6th  oataUoense 
of  July  and  the  5th  of  August  in  each  year,  a  licence,  for 
which  they  pay  £2.    But  this  provision  does  not  extend  to 
"  any  agent  employed  in  the  management  of  landed  estates, 
or  any  attorney,  solicitor,  proctor,  writer  to  the  signet,  agent, 
or  procurator  admitted  in  any  court  of  law,  or  any  convey- 
ancer, who  shall  as  such  have  taken  out  his  annual  certi- 


(r)  28  and  29  Vict  c  85,  §  3. 

{$)  33  and  34  Vict.  c.  97^  §  60.    See  also  cmte,  Chapter  IL  sect.  12. 

(t)  The  similar  provisions  of  former  English  statutes  have  been  con- 
straed  favourably  to  uncertiiicated  conveyancers;  Edgar  v.  Hunter^  1817, 
Holt,  628  ;  Tilsley's  Treatise  on  the  Stamp  Laws,  3d  edition,  84  ;  Pul- 
ling's  Law  of  Attorneys,  6th  ed.,  p.  623. 

(«)  36  and  37  Vict.  c.  63,  §  23. 

E 
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Rcmnnera-   ficate,  01  any  auctioneer  or  appraiser,  having  in  force  a  licence 

tion  for  ex-  i    » /    \ 

trajudidal      aS  SUCll.   (X) 

«iptey-  j2.  An  unqualified  practitioner  is  not  allowed  to  charge 

for  extrajudicial  work  at  a  higher  rate  than  a  professional 
man.(y)  In  a  recent  case,  where  there  was  no  express  agree- 
ment as  to  remuneration,  the  court  held  that  it  must  be 
calculated  on  the  principle  of  quantum  meruit,  and  not  by 
any  table  of  fees ;  and  a  remit  was  accordingly  made  to  a  man 
of  skill  to  fix  the  amount.  (2) 

(x)  24  and  25  Vict  c.  21,  §§  10-13. 

(y)  Robb  V.  Kinnear's  Trs.,  21  June  1825,  4  S.  106.  (N.  E.  108). 

(z)  Winton  v.  Airth,  17  July  1868,  40  Jur.  622,  and  6  Macph.  1095. 
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CHAPTER    IV. 

PEIVILEGES  OF  LAW  AGENTS. 

1.  Under  the  provisions  of  the  Law  Agents  Act,  from  Former  sys 
and  after  1st  February  1874  no  person  will  be  atle  to  prac-  ci^i^epri- 
tise  as  an  agent  in  the  Court  of  Session  or  in  any  sheriff-  ^jJ^g^JJ''^ 
court  unless  he  has  been  duly  enrolled  ;(a)  and  an  enrolled 

law  agent  is  deemed  to  be  admitted  to  every  court  of  law  in 
Scotland.  (6)  It  is  therefore  unnecessary  to  describe  the 
anomalous  system  which  has  hitherto  exist<3d  in  regard  to 
the  privileges  of  the  different  classes  and  societies  of  legal 
practitioners,  (c)  The  present  chapter  is  accordingly  con- 
fined to  the  privileges  of  enrolled  law  agents,  though  tlie 
concluding  sections  refer  to  privileges  which  are  not  depend- 
ent on  the  mere  fact  of  enrolment. 

2.  Every  law  agent  enrolled  pursuant  to  the  provisions  in  what 
of  the  Law  Agents  Act  is  deemed  to  be  admitted  to  all  courts  rXd  law 
of  law  in  Scotland ;  but  in  order  to  practise  in  the  Court  of  '^s^^^  may 

^.  i.rt*  P  -irix^i  practise. 

hession  or  any  sheriff-court,  from  and  after  Ist  February 
1874,  he  must  sign  the  roll  of  agents  practising  before  such 
court  ;(d)  and  those  who  have  paid   only  the  stamp-duty 

(a)  Sects,  3,  4,  12, 13,  aud  16. 

(b)  Sect  2. 

(c)  On  this  subject  reference  may  be  made  to  the  Introduction  to  this 
treatise  ;  to  an  article  in  the  Journal  of  Jurisprudence,  vol.  xiii.,  p.  19  ;  and 
to  the  following  statutes  :— 6  and  7  Will.  IV.  c  41,  §  3  ;  6  and  7  WiU.  IV. 
c.  66,  §  21  ;  1  and  2  Vict  c.  119,  §5  15  and  r.3 ;  19  and  20  Vict  c  79, 
§  177  ;  21  and  22  Vict  c  66  ;  30  and  31  Vict  c.  96,  §  4 ;  31  and  32  Vict 
c.  101,  §  53  ;  33  and  34  Vict  c.  86. 

((T)  "  Every  enroUel  law  agent  shall  be  deemed  to  be  admitted,  and, 
subject  to  the  provisions  of  this  Act  with  respect  to  stamp-duty  and  sub- 

£2 
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exigible  on  admission  to  practise  in  a  sheriflF-court  are  not 
qualified  to  sign  the  roll  of  agents  practising  in  the  Court  of 
Session  until  they  have  paid  an  additional  duty  of  £30.  (e) 
These  rolls  are  to  be  kept,  in  such  form  as  the  Lord  Presi- 
dent may  direct,  in  the  Court  of  Session  by  the  clerk  of  the 
Lord  President,  and  in  each  sheriflF-court  by  the  sheriflf-clerk. 
Every  agent  is  required  to  pay  five  shillings  for  each  sub- 
scription, and  to  deliver  a  note  specifying  his  place  of  busi- 
ness, and  also  a  similar  note  as  often  as  he  changes  his  place 
of  business. (gr)     An  enrolled  practitioner  in  the  sheriff-court 

scribing  the  roll  of  law  agents  appointed  to  be  kept  for  the  Court  of  Ses- 
sion and  the  several  sheriff-courts  respectively,  shall  be  entitled  to  practise 
in  any  court  of  law  in  Scotland." — Sect.  2  of  the  Law  Agents  Act 

"  16.  From  and  after  the  first  day  of  February  eighteen  hundred  and 
seventy-four  no  person  shall  be  allowed  to  practise  as  an  agent  in  the 
Court  of  Session  or  any  sheriff-court  until  he  shall  have  subscribed  the 
roll  of  agents  practising  before  such  court,  or  after  his  name  shall  have 
been  struck  off  such  roll,  unless  the  same  shall  have  been  subsequently 
restored  thereto." 

(e)  "  17.  An  enrolled  law  agent  who  has  paid  the  stamp-duty  exigible  by 
law  on  admission  to  practise  as  an  agent  in  a  sheriff-court  shall  be  qualified 
to  sign  the  roll  of  agents  practising  in  the  Court  of  Session  on  paying  the 
difference  between  such  duty  and  the  duty  chargeable  on  admission  to 
practise  in  the  Coiirt  of  Session."  See  also  §  12,  quoted  tn/ra,  and  §  42  of 
the  Stamp  Act  of  1870,  and  the  schedule  thereto  under  "  Admission." 

ig)  "12.  A  roll  of  the  law  agents  practising  before  the  Court  of  Session 
shall  be  kept  by  the  clerk  of  the  Lord  President  in  such  form  as  the  Lord 
President  may  direct,  and  every  enrolled  law  agent  who  has  paid  the  stamp- 
duty  exigible  by  law  on  admission  to  practise  as  an  agent  before  the  Court 
of  Session  shall  be  entitled  to  subscribe  the  said  roll,  and  the  said  clerk 
shall  be  paid  a  fee  of  five  shillings  for  each  subscription,  and  every  agent 
shall,  on  subscribing  the  said  roll,  deliver  to  the  said  clerk  a  note  specify- 
ing his  place  of  business,  and  shall  deliver  a  similar  note  so  often  as  he 
shall  change  the  same. 

"13.  A  roll  of  agents  practising  in  any  sheriff-court  shall  be  kept  by 
the  sheriff-clerk  in  such  form  as  the  Lord  President  of  the  Court  of  Ses- 
sion may  direct,  and  every  enrolled  law  agent  who  has  paid  the  stamp- 
duty  exigible  by  law  on  admission  to  practise  as  an  agent  before  a  sheriff- 
court  shall  be  entitled  to  subscribe  the  said  roll,  and  the  sheriff-clerk  shall 
be  paid  a  fee  of  five  shillings  for  each  subscription,  and  every  agent  shall, 
on  subscribing  the  said  roll,  deliver  to  the  sheriff-clerk  a  note  specifying 
his  place  of  business,  and  shall  deliver  a  similar  note  so  often  as  he  shall 
change  the  same. 

"  14.  It  shall  l)e  lawful  for  the  Lord  President  of  the  Court  of  Session 
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who  has  not  paid  the  additional  duty  exigible  on  admission 
to  the  Court  of  Session  is  entitled,  not  only  to  practise  in 
any  sheriff-court  after  subscribing  the  roll  of  such  court,  but 
also  to  practise  in  the  Circuit  Court  of  Justiciary,  and  to 
act  as  sole  agent  in  any  civil  cause  appointed  to  be  tried  by 
jury  in  any  circuit  town,  under  section  46  of  the  Court  of 
Session  Act  of  1868.  (A) 

3.  In  causes  and  prosecutions  brought    or    instituted  Agents  ex- 

_         ,  *  .       Ti  1  eluded  from 

under  the  Small-Debt  Act,  no  law  agent  is  allowed  to  appear  8ro«u  Debt 
for  any  party  without  leave  of  the  sheriff  upon  special  cause 
shown  (unless  the  sheriff,  considering  that  a  case  is  unsuited 
for  disposal  in  the  small-debt  court,  remits  it  to  his  ordi- 
nary court) ;  and  such  leave  and  the  cause  thereof  require 
to  be  entered  in  the  book  of  causes  kept  by  the  sheriff- 
clerk,  (i)  Unless  such  leave  has  been  obtained,  every  party 
must  appear  personally,  or  by  a  member  of  his  family,  or  by 
such  other  person  as  the  sheriff  shall  allow,  such  person  not 
being  an  officer  of  court,  (k)  Even  where  a  law  agent  is  per- 
mitted to  appear  on  special  cause  shown,  his  fees  do  not 
appear  to  form  a  lawful  charge  against  tlie  opposite  party, 
there  being  no  mention  made  of  them  among  the  fees  which 

from  time  to  time  to  issue  rules  and  directions  with  respect  to  the  keeping 
and  subscription  of  the  rolls  directed  to  be  kept  by  the  two  preceding  sec- 
tions, and  such  rules  and  directions  shall  be  observed  and  obeyed  by  the 
several  keepers  of  the  said  rolls. 

"  The  name  of  any  person  shall  be  struck  off  the  said  rolls, — 
"1.  In  obedience  to  the  order  of  the  Court,  upon  application  duly 
made,  and  after  hearing  parties,  or  giving  them  an  opportunity  of 
being  heard ; 
"  2.  Upon  his  own  written  application." 

{h)  *'  At  the  trial  of  any  civil  cause  at  a  circuit  town,  any  agent  qua- 
lified to  practise  in  the  sheriff-court  of  any  county  comprised  within  such 
circuit  may  attend  such  trial  as  sole  agent  in  the  cause,  and  shall  be 
allowed  for  his  attendance,  and  for  all  necessary  business  performed  by 
him  in  connexion  with  such  trial,  the  same  fees  as  are  allowed  to  agents 
in  the  Court  of  Session."— 31  and  32  Vict  c.  100,  §  50.  The  expenses 
allowed  include  the  expenses  of  coming  to  Edinburgh  to  consult  counsel 
before  the  trial ;  Anderson  v,  Edmond,  14  July  1869,  7  Macph.  1060. 

(t)  1  Vict  c.  41,  §§  14  and  17.    See  also  A.  S.  1  March  1861,  §  2, 
printed  in  the  Appendix  to  this  treatise. 
(k)  1  Vict  c.  41,  §  32. 
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alone  are  to  be  allowed.(0     "Another  view,  however,  i& 

taken  in  some  courts,  and  it  is  understood  that  small  fees, 

fixed  at  the  discretion  of  the  sheriff,  are  allowed.    When 

causes  are  remitted  from  the  ordinary  to  the  small-debt 

court,  it  is  usual  to  allow  the  expenses  of  agents,  although 

the  authority  for  this  is  not  altogether  clear."(w) 

Law  agents        4.  It  sccms  to  be  within  the  discretion  of  every  arbiter 

h^Fore"arbi-  either  to  allow  law  agents  or  counsel  to  appear  before  him 

tersinsub-  g^jj^j  plead  the  causes  of  the  parties  to  the  arbitration,  or  to 

missions.  *^  ^        ^  ' 

require  the  parties  to  appear  in  propria  per8ona.{n)  But 
where  both  the  parties  themselves  wisli  to  have  the  benefit 
of  professional  assistance,  the  arbiter  ought  not  to  refuse 
their  request,  (o)  The  agent  of  any  of  the  parties,  however, 
must  not  act  as  clerk  to  the  submission,  (p) 
Law  agents  5.  Only  couusel,  that  is  to  say,  members  of  the  Faculty 
Miva^tes.  oi  Ajdvocates,  are  entitled  to  act  as  advocates  in  the  su- 
preme courts,  viz.,  the  Court  of  Session,  the  Commission  of 
Teinds,  the  High  Court  of  Justiciary,  and  the  Circuit  Courts 
of  Justiciary. (g)  But  an  enrolled  law  agent  may  practise  in 
the  double  capacity  of  advocate  and  agent  in  the  Bill  Cham- 
ber and  all  inferior  courts  in  Scotland,  viz.,  sheriff  courts, 
commissary  courts,  burgh  courts,  admiralty  courts,  dean  of 
guild  courts,  justice  of  peace  courts,  and  all  other  courts  of 
law  having  only  local  jurisdiction.  Counsel  are  also  entitled 
to  practise  in  all  these  courts,  but  they  are  seldom  employed 
in  the  sheriff  courts,  &c.,  except  in  important  cases,  in  con- 
sequence of  the  rule  generally  adopted  tliat  fees  paid  to  them 
cannot  be  allowed  in  taxations  as  between  party  and  party, 
unless  their  employment  is  authorised  or  approved  of  by  the 

sheriff*.  (0 

(I)  1  Vict,  c  41,  §  32. 

(m)  Dove  Wilson's  Sheriff-Court  Practice,  p.  324. 

(n)  Mowbray  v,  Dickson,  2  June  1848,  10  D.  1102;  Kirkaldy  r.  Dal- 
gaims'  Trs.,  16  Jime  1809, 15  F.C.  318  ;  Bell  on  Arbitration,  p.  160. 

(o)  Bell  on  Arbitration,  p.  160-1. 

(v)  Mowbray  v.  Dalgaims'  Trs.,  2  June  1848, 10  D.  1119  and  1124;: 
Bell  on  Arbitration,  p.  240. 

(q)  As  to  the  signature  of  counsel  to  pleadings,  &c.,  see  ante,  chapter  iii., 
sect.  8. 

(r)A.  S.  2  June  1837;   Tables  of  Fees  of  11th  March  1849.    The 
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6.  A  law  agent  is  not  entitled  to  borrow  a  process  de-  Borrowing 
pending   before  any  supreme  court  sitting  in  Edinburgh  p'^'^^^*^- 
unless  he  has  a  place  of  business  in  Edinburgh  or  Leith,  nor 

a  process  depending  before  any  inferior  court  unless  he  has 
a  place  of  business  within  the  jurisdiction  of  such  court. («) 
The  several  counties  united  and  to  be  united  under  the  pro- 
visions of  33  and  34  Vict.  c.  86,  are,  however,  to  be  regarded 
as  one  sheriffdom  and  jurisdiction  in  so  far  as  regards  the 
powers,  duties,  rights,  and  privileges  of  the  sheriflf  and  his 
substitutes  and  the  procurators  of  the  sheriff-court ;  so  that 
an  agent  who  has  a  place  of  business  within  the  united 
counties  is  entitled  to  borrow  a  process  depending  before 
any  of  the  sheriiff-substitutes.  The  object  of  the  prohibition 
against  agents  borrowing  processes  depending  in  a  court  in 
whose  jurisdiction  they  have  no  place  of  business  is  simply 
in  order  to  have  within  the  jurisdiction  a  person  responsible 
for  processes  borrowed.(^)  There  is  therefore  nothing  to 
prevent  a  law  agent  having  several  places  of  business  at  the 
same  time,  or  even  to  combine  with  other  agents  to  have  a 
single  oflBce  for  all.  A  higher  rate  of  duty  is,  however, 
exigible  on  the  annual  certificates  of  agents  who  carry  on 
business  in  the  City  or  County  of  Edinburgh  than  on  those 
of  agents  who  practise  in  any  other  part  of  Scotland,  (w) 

7.  The  duties  of  a  notary  public  not  being  incompatible  La^  agents 
with  those  of  a  law  agent, (x)  the  two  offices  have  been  very  ^I^^^U^" 

notaries 
• — public. 

sheriff  may  give  his  sanction  either  before  or  after  the  employment ; 
Taylor  v.  Drummond,  9  Dec.  1848, 11  D.  223 ;  A.  S.  1  March  1861,  art.  23. 

(«)  "  A  law  agent  shall  not  be  entitled  to  borrow  a  process  depending 
before  any  supreme  court  sitting  in  Edinburgh  unless  he  shall  have  a 
place  of  business  in  Edinburgh  or  Leith ;  and  a  law  agent  shall  not  be 
entitled  to  borrow  a  process  depending  before  an  inferior  court  unless  he 
shall  have  a  place  of  business  within  the  jurisdiction  of  such  court ;"  §  15 
of  the  Law  Agents  Act.  The  former  regulation  on  this  subject  was  that 
only  agents  resident  within  the  jurisdiction  of  the  sheriff-court  could 
borrow  any  process ;  A.  S.  10  July  1839,  §  169.  The  clerks  and  appren- 
tices of  qualified  agents  are,  of  course,  entitled  to  borrow  processes  for 
them,  and  to  grant  the  necessary  receipts  in  their  name ;  A.  S.  21  Dee.  1833. 

(0  See  M'Arthur  v,  Philip,  21  June  1823,  2  S.  416  (N.  E.  371). 

(u)  Ante,  Chapter  II.  §  5. 

{z)  It  has  been  held  that  the  duties  of  messenger-at-arms  are  incom- 
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Title  of  law 
afljents  to 
object  to 
admissions, 


Law  agent 
may  be  ad- 
mitted a 
solicitor  in 
Ihigland 
after  thiee 
years'  ser- 
vice. 


frequently  conjoined,  and  under  the  Law  Agents  Act  any- 
enrolled  law  agent  may  be  admitted  a  notary  public  as  a 
matter  of  course,  and  without  being  required  to  find  caution 
on  his  admission.  The  mode  of  admission  is  by  petition(y) 
to  the  Court  of  Session;  and  the  stamp-duty  payable  on  ad- 
mission is  at  present  £20.  (z) 

8.  Any  enrolled  law  agent  will  probably  be  held  entitled 
to  object  to  the  admission  of  improper  persons  as  notaries  or 
as  law  agents.(a)  But  the  practitioners  in  a  sheriff-court 
have  no  title  to  complain  of  the  want  of  capacity  of  a 
sheriff-substitute.  (6)  They  may,  however;  without  the  con- 
currence of  or  an  assignation  by  their  clients,  sue  for  repeti- 
tion of  illegal  fees  charged  by  sheriff-clerks,  but  not  for  the 
infliction  of  penalties,  (c) 

9.  An  enrolled  law  agent  is  entitled  to  be  admitted  as  an 
attorney  or  solicitor  in  England,  after  serving  under  articles 
of  clerkship  in  England  or  Wales  to  a  practising  attorney  or 
solicitor  for  the  term  of  three  years,  instead  of  the  ordinary 
period  of  five  years,  (d)    But  as  an  articled  clerk  is  now 


patible  with  those  of  a  procurator  in  a  sheriflf-court ;  Bowhill  v.  Sheriff  of 
Berwick,  2  June  1825,  4  S.  61  (N.  £.  63). 

(y)  '^  Any  enrolled  law  agent  may  apply  to  the  Court  to  be  admitted  a 
notary  public,  and  it  shall  be  lawful  for  the  Court  to  admit  him  and  grant 
warrant  to  the  keeper  of  the  roll  or  register  of  notaries  public  to  enrol  him 
as  a  notary  public  on  his  paying  the  stamp-duty  for  the  time  exigible  by 
law  from  a  notary  public  on  admission,  and  after  the  passing  of  this  Act  it 
shall  not  be  necessary  for  any  person  to  find  caution  on  his  admission  as 
a  notary  public."    Sect.  18  of  the  Law  Agents  Act 

(z)  Schedule  to  the  Stamp  Act  of  1870  (33  and  34  Vict  c  97),  under 
"  Faculty." 

(a)  Mitchell  v.  Gregg,  7  Dec  1816,  19  F.C.  46;  Procurators  of 
Paisley  v.  Craig,  8  Mar.  1823,  2  S.  283  (N.  E.  249) ;  Sands  v.  Meffan,  20 
Jan.  1829,  7  S.  290. 

(b)  Procurators  of  the  Sheriff-Court  of  Glasgow  v.  Sheriflf  of  Lanark- 
shire, 6th  June  1816,  19  F.C.  168.  See  also  Mackintosh  v.  Mackenzie, 
lOth  Nov.  1815, 19  F.C.  23,  and  19  Mar.  1819,  1  Bligh,  272. 

(c)  Murray  v.  Thomson,  15  Dec  1824,  3  S.  401  (N.  K  282).  As  to 
application  for  striking  an  agent's  name  o£f  the  rolls,  see  §  14  of  the  Law 
Agents  Act. 

(d)  "  Every  person  who  has  been  admitted  and  enrolled  as  a  writer  to 
the  signet,  or  as  a  solicitor  in  the  supreme  courts  of  Scotland,  or  as  a 
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expressly  prohibited  from  holding  any  other  office  or  en- 
gaging in  any  employment  other  than  that  of  clerk  to  his 
master,  (e)  he  will  probably  be  held  to  disqualify  himself  for 
admission  in  England  by  practising  in  the  Scotch  courts 
during  the  time  of  his  service  of  clerkship.  He  ought, 
therefore,  before  entering  into  articles,  to  apply,  under  sec- 
tion 14  of  the  Law  Agents  Act,  to  have  his  name  struck  off 
the  rolls  of  the  Scotch  courts. 

10.  "  All  writers  to  the  signet  practising  as  such,  all  Exemption 

••  iroiQ  serviiiflr 

solicitors  practising  before  any  of  the  supreme  courts,  all  on  juries, 
procurators  practising  before  any  inferior  court,  having 
severally  taken  out  their  annual  certificates,"  are  freed  and 
exempted  from  being  returned  and  from  serving  upon 
juries,  (gr)  But  a  law  agent  who  wishes  to  be  thus  exempted 
should  not  allow  his  name  to  be  inserted  in  the  jury  list,  as 

procuiator  before  any  of  the  sheriff-courts  of  Scotland,  and  who,  after 
being  so  admitted  and  enrolled  has  been  bound  by  and  has  duly  served 
under,  articles  of  clerkship  in  England  or  Wales  to  a  practising  attorney 
or  solicitor  for  the  term  of  three  years,  and  has  been  examined  and  sworn 
in  manner  directed  by  the  first  herein-before  mentioned  Act,  and  by 
this  Act,  may  be  admitted  and  enrolled  as  an  attorney  and  solicitor ;  and 
service  for  any  part  of  the  said  term  not  exceeding  one  year  with  the 
London  agent  of  such  attorney  or  solicitor  in  the  proper  business,  practice^ 
or  employment  of  an  attorney  or  solicitor,  either  by  virtue  of  any  stipula- 
tion, or  with  the  permission  of  such  attorney  or  solicitor,  shall  be  and 
be  deemed  to  have  been  good  service  under  such  articles  for  such  part  of 
the  said  term."    23  and  24  Vict,  c  127,  §  15. 

(e)  "No  person  hereafter  bound  by  articles  of  clerkship  to  any 
attorney  or  solicitor  shall,  during  the  term  of  service  mentioned  in  such 
articles,  hold  any  office  or  engage  in  any  employment  whatsoever  other 
than  the  employment  of  clerk  to  such  attorney  or  solicitor,  and  his  partner 
or  partners  (if  any)  in  the  business,  practice,  or  employment  of  an  attorney 
or  solicitor,  save  as  by  the  first  herein-before  mentioned  Act  or  this  Act 
otherwise  provided ;  and  every  person  bound  as  aforesaid  shall,  before 
being  admitted  an  attorney  or  solicitor,  prove  by  the  affidavit  required 
under  section  fourteen  of  the  first  herein-before  mentioned  Act  that  he 
has  not  held  any  office  or  engaged  in  any  employment  contrary  to  this 
enactment,  and  the  form  of  such  affidavit  as  aforesaid  shall  be  varied  by 
such  addition  thereto  as  may  be  necessary  for  this  purpose."  23  and 
24  Vict  c.  127,  §  10. 

(sr)  6  Geo.  IV.  c.  22,  §  2.  See  also  56  Geo.  III.  c.  42,  §  36 ;  31  and 
32  Vict  c.  100,  §  43;  32  and  33  Vict  c.  36. 
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it  may  be  too  late  to  claim  exemption  after  he  has  been 
summoned  to  serve  as  a  juror. 
Offices  for  H.  Law  agents  are  eligible  for  various  legal  offices,  be- 

^ente  arl  ^idcs  thosc  that  may  be  held  by  any  other  fit  and  competent 
eligible.  persons.(A)  The  principal  clerks  of  session  must  be  advocates 
or  writers  to  the  signet  of  three  years'  standing,  and  after 
their  appointment  they  do  not  practise  in  court,  (t)  The 
auditor  of  the  Court  of  Session  is  required  to  be  a  writer  to 
the  signet  or  a  member  of  the  incorporated  Society  of  Solici- 
tors in  the  Supreme  Courts  of  not  less  than  three  years' 
standing,  and  he  must  not  practise  either  directly  or  in- 
directly as  an  agent  before  the  Court  of  Session,  (i)  Any 
law  agent  of  three  years'  standing  may  be  appointed  sheriff- 
substitute  ;  but  after  his  appointment  he  cannot  act  as  an 
agent  in  legal,  banking,  or  other  business.  (Z)  A  pro- 
curator-fiscal may  carry  on  business  in  civil  courts;  and 
there  is  no  restriction  on  the  auditors  of  sheriff-courts  engag- 
ing in  practice,  (m)  Sheriff-clerks  and  their  deputes  are 
strictly  prohibited  from  practising,  either  directly  or  indi- 
rectly, before  their  courts ;  but  it  is  specially  provided  by  the 
Small  Debt  Act  that  a  procurator,  appointed  a  depute-clerk 
for  a  small  debt  circuit  court,  shall  not  be  disqualified  from 
acting  as  a  procurator  before  any  court,  except  the  small 
debt  court  in  which  he  so  acts  as  depute-clerk.  (w) 


(h)  Shand's  Practice  of  the  Court  of  Session,  chapter  iv.;  M'Glashan's 
Sheriif-Court  Practice,  4th  ed.  p.  74  et  seq,;  Dove  Wilson's  Sheriff-Court 
Practice,  p.  6. 

(i)  A.  S.  2  Nov.  1695,  §  10;  1  and  2  Geo.  IV.  c.  38,  §  9. 

(k)  1  and  2  Geo.  IV.  c.  38,  §  32. 

(Q  A.  S.  6  March  1783 ;  6  Geo.  IV.  c.  23,  §§  9  and  10;  1  and  2 
Vict.  c.  119,  §  5.  See  also  Macintosh  v.  Mackenzie,  10  Nov.  1815,  19^ 
F.C.  23 ;  affirmed  9  March  1819, 1  Bligh,  272 ;  Adam,  6  July  1824,  S.  Just. 
117.  A  practising  agent  may  apparently  act  as  an  honorary  sheriff-suL- 
stitute,  provided  he  does  not  so  act  in  any  cause  of  his  own ;  Dove  Wil- 
son's Sheriff-Court  Practice,  p.  6. 

(m)  Dove  Wilson's  Sheriff-Court  Practice,  pp.  7  and  9. 

(n)  A.  S.  10  July  1839,  §  160 ;  1  Vict.  c.  41,  §  25.  See  also  Hawthorn 
V.  Fraser,  14  Dec.  1799,  M.  Appx.,  Public  Officer,  No.  1 ;  and  Smith  v. 
Tasker  &  Robertson,  27  June  1 827,  5  S .  848  (N .  E .  788).  Where  a  sheriff- 
clerk  is  pursuer  of  an  action  in  his  own  court,  neither  he  nor  his  depute  i& 
entitled  to  officiate  as  sheriff-clerk  in  such  action ;  the  proper  course  is  to 
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12.  The  largest  and  most  lucrative  part  of  the  employ-  Extrajudf- 
ment  of  law  agents  consists,  in  most  instances,  of  extra-  Stnt^^^^'^ 
judicial  work,  such  as  conveyancing,  the  management  of 
landed  estates  and  house  property,  advising  in  trust  and 
family  matters,  and  attending  to  private  bills  in  Parliament. 
Business  of  this  kind  is,  however,  not  monopolised  by  law 
agents,  but  is  largely  shared  by  notaries  public,  accountants, 
house  factors,  and  others. 

13.  In  the  discharge  of  the  duties  which  they  owe  to  their  immunities 
clients,  especially  in  the  donduct  of  judicial  proceedings,  feges^treated 
law  agents  necessarily  enjoy  very  considerable  immunities,  chipters" 
and  they  are  generally  entitled  to  shelter  themselves  behind 

the  plea  of  privilege  in  actions  of  damages  brought  against 
them  by  third  parties  for  wrongful  legal  proceedings  which 
they  have  taken  on  the  instructions  of  their  clients.  The 
nature  and  extent  of  this  protection  will  be  found  fully  con- 
sidered in  other  chapters,  which  treat  of  the  liabilities  of  law 
agents  to  parties  other  than  their  clients.  The  exceptional 
security  for  their  accounts  which  law  agents  enjoy  will  be 
found  treated  of  in  the  chapters  on  their  lien  or  hypothec  on 
documents,  and  their  preference  or  hypothec  on  costs. 

14.  The  Law  Agents  Act  has  abolished  all  exclusive  Additional 
privileges  relating  to  the  actual  conduct  of  litigation  in  ^vriteTto^ 
particular  courts ;  but  it  has  still  left  the  members  of  the  *^®  ^'^*^'- 
Society  of  Writers  to  the  Signet  the  exclusive  privileges 
which  they  have  hitherto  enjoyed,  not  as  law  agents  entitled 

to  practise  in  the  supreme  courts,  but  as  quasi  officials  of 
the  Court  of  Session  and  clerks  of  the  Keeper  of  thp  Signet. 
The  following  are  now  the  only  points  in  which  writers  to 
the  signet  enjoy  higher  privileges  than  other  enrolled  law 
agents  : — 1.  They  are  members  of  the  College  of  Justice  ;(o) 
but  the  privileges  thence  resulting  have  been  gradually 
reduced  till  now  they  are  purely  nominal,  amounting  merely 
to  exemption  from  watching  and  warding,  from  all  the  city 


applj  to  the  sheriff  to  appoint  a  clerk  to  act  in  his  stead  in  the  particnlar 
process;  Macbeth  v.  Troy  &  Innes,  8  Feb.  1873,  10  Scot.  Law  Rep.  256. 

(o)  A.  S.  29  July  1637;  1661,  c  23;  A.  S.  23  Feb.  1687;  Balfour's 
Practicks,  p.  270. 
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imposts  on  goods  carried  to  or  from  the  city  of  Edinburgh 
And  from  the  civil  jurisdiction  of  the  magistrates,  (p) 
It  seems  uncertain  whether  members  of  the  Society  of 
Solicitors  in  the  Supreme  Courts  are  members  of  the  CJollege 
of  Justice,  (j)  2.  A  writer  to  the  signet  of  ten  years' 
standing  may  be  appointed  a  judge  of  the  Court  of  Session, 
provided  he  has,  at  least  two  years  before  his  nomination, 
undergone  a  public  and  a  private  trial  on  Civil  Law  before 
the  Faculty  of  Advocates,  and  been  found  qualified  for  the 
office  ;(r)  but  this  privilege  has  long  since  gone  into 
desuetude,  as  no  one  ever  thinks  of  submitting  to  the  neces- 
sary examination  in  the  expectation  of  being  appointed  a 
judge  two  years  thereafter.  3.  A  writer  to  the  signet  of 
three  years'  standing  is  eligible,  along  with  members  of  the 
Faculty  of  Advocates,  for  the  office  of  principal  clerk  of 
session.  («)  4.  Seats  in  court  are  set  apart  for  writers  to  the 
signet  who  are  not  actually  engaged  in  causes  which  are 
being  heard. (^)  It  may  also  be  mentioned  here,  although 
it  is  not  an  exclusive  privilege,  that  writers  to  the  signet  are 
entitled  to  wear  gowns  in  court  ;(w)  but  it  is  only  on  rare 
occasions  that  they  do  so.  5.  All  writs  passing  the  signet 
(except  such  as  require  to  be  signed  by  the  clerk  to  the 
Teind  court,  or  which  may  or  must  be  signed  by  a  clerk 
of  court)  must  still  be  subscribed  by  a  writer  to  the  signet. 
The  members  of  the  Society  had  formerly  the  exclusive 
privilege  of  libelling  and  preparing  summonses  passing  the 
signet  on  a  bill,  and  of  framing  or  revising  the  formal 
part  of  all  other  summonses,  (x)  But  this  privilege  has 
been  almost  abolished  by  two  recent  statutes.     The  Court 


(p)  Bell's  Law  Dictionary,  voce  College  of  Justice. 

(q)  A,  S.  23  Feb.  1687 ;  Mackintosh  v.  Brodie,  17  June  1826, 4  S.  729 ; 
Bruce  v.  Clyne,  24  Jan.  1833,  US.  313. 

(r)  Treaty  of  Union,  1707,  c  7,  article  19 ;  10  Geo.  I.  c.  19,  §  1. 

(«)  A.  S.  2  Nov.  1696,  §  10. 

(t)  Solicitors  v.  Writers  to  the  Signet,  27  Feb.  1824,  2  S.  753  (N.  E. 
626) ;  affirmed  10  June  1826,  1  W.  and  S.  348. 

(«)  A.  S.  14  June  1738  j  A.  S.  23  June  1750. 

(x)  Solicitors  v.  Clerks  to  tbe  Signet,  26  Feb.  1800,  16  F.C.  372,  and 
M.  Appx.  College  of  Justice,  No.  1. 
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of  Sessioa  Act  of  1850  rendered  it  no  longer  necessary  for 
any  summons  to  proceed  upon  a  bill,  and  provided  that  all 
summonses  in  consistorial  or  other  causes,  which  at  the 
date  of  its  passing  required  to  be  signed  by  a  clerk  of  court, 
might  be  signed  either  by  such  clerk  or  by  a  writer  to  the 
signet;(y)  and  the  Court  of  Session  Act  of  1868  enacted  that 
"Summonses  passing  the  signet  shall  continue  to  be  signeted 
as  at  present,  but  they  may  competently  be  signed  by  any 
agent  entitled  to  practise  before  the  Court  of  Session :  Pro- 
vided that  in  the  event  of  such  agent  not  being  a  writer  to 
the  signet,  the  summons  shall  be  signed  on  the  last  page 
only  by  a  writer  to  the  signet  in  testimony  of  its  being 
written  to  the  signet,  and  any  writer  to  the  signet  shall,  on 
a  fee  of  2s.  6d.  being  tendered  to  him,  be  bound  so  to  sign 
any  summons  which  may  be  presented  to  him  for  that 
purpose,  but  he  shall  not  by  so  signing  incur  any  responsi- 
bility." («)  6.  The  signature  of  a  writer  to  the  signet  is  still 
required  to  miimtes  in  the  Bill  Chamber  for  warrants  to 
imprison,  and  minutes  by  assignees  for  authority  to  arrest, 
charge,  poind,  or  imprison,  proceeding  on  decrees  or  acts  of 
the  supreme  courts. (a)  7.  The  most  valuable  of  the  exclusive 
privileges  still  remaining  to  writers  to  the  signet  is  that  of 
preparing  the  drafts  of  proposed  Crown-charters  or  writs,  and 
signing  the  relative  papers  which  require  to  be  lodged  with 
the  presenter  of  signatures.  (6)  But  the  value  of  this  privi- 
lege has  greatly  diminished  since  1833,  as  charters  from  the 
Crown  are  no  longer  applied  for  merely  for  the  purpose  of 
creating  votes. 

(y)  13  and  14  Vict.  c.  36,  §§  18  and  15. 

(2)  31  and  32  Vict.  c.  100,  §  13.  The  signature  of  the  teind  clerk  is 
still  required  to  a  teind  summons ;  1707,  c.  9 ;  Matheson  v.  Marchioness  of 
Stafford,  6  Feb.  1862,  24  D.  436. 

(a)  1  and  2  Vict  c.  114,  §§  6  and  7  (Personal  Diligence  Act) ;  31  and 
32  Vict.  c.  54y  §  2  (Judgments  Extension  Act). 

(b)  31  and  32  Vict  c  101,  §§  64  and  72.  See  also  10  and  11  Vict 
c.  51,  §  2. 
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CHAPTER    V. 

APPOINTMENT  OE  RETAINER  OF  LAW  AGENTS. 

1.  Except  in  matters  regulated  by  the  forms  of  procedure 
in  Court,  the  appointment  of  law  agents  is  governed  by  the 
general  law  applicable  to  the  appointment  of  ordinary  agents 
or  factors,  (a) 

2.  No  valid  appointment,  therefore,  can  be  made  by  per- 
sons incapable  of  entering  into  a  contract,  such  as  idiots, 
lunatics,  and  pupils.  (6)  Thus,  a  law  agent  carrying  on  pro- 
ceedings in  name  of  an  insane  person  is  regarded  as  acting 
without  authority,  and  is  consequently  liable  in  expenses, 
unless  fairly  justified  by  the  circumstances  of  the  particular 
case.(c)  The  insanity  of  a  client,  however,  if  of  short  dura- 
tion, does  not  necessarily  operate  the  recall  of  an  agent's 
employment,  (c?)  The  guardians  of  incapacitated  persons 
may,  of  course,  employ  factors  and  law  agents  when  their 
services  are  required,  (e) 

3.  There  is  nothing  to  prevent  a  minor  pubea  appointing 
a  law  agent,  either  by  himself  alone  if  he  has  no  curators,  or 
with  their  consent  if  he  has.(g')  It  must,  however,  be  re- 
membered that  the  deeds  of  a  minor  are  subject  to  reduction 


(a)  Pulling's  Law  of  Attorneys,  p.  85 ;  and  Story  on  Agency,  §  6. 

(b)  Reid  v.  Duff,  19  Jan.  1839,  1  D.  400;  Lindsay  v.  Watson,  14  June 
1843,  5  D.  1194.     See  also  Bankine  v,  Rankine,  1  July  1825,  4  S.  127 

(N.  E.  128). 

(c)  M'Call  V.  Sharp,  31  Jan.  1862,  24  D.  393 ;  Bryce  v.  Graham,  26 
May  1826,  2  W.  cS:  S.  481 ;  and  23  July  1828,  3  W.  &  S.  323. 

(d)  Wink  r.  Mortimer,  8  March  1849,  11  D.  995. 

(e)  Fraser  on  Parent  and  Child,  p.  268 ;  Erak.  i.  7.  16. 

(g)  Stair  i.  6.  36 ;  Fraser  on  Parent  and  Child,  pp.  336,  372,  and  566  ; 
BelVs  Lectures  on  Conveyancing,  p.  107 ;  Nasmith  i\  Kasmith,  12  Nov. 
1624,  M.  4046. 
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within  the  quadriennium  utiles  on  the  ground  of  minority  and 
lesion. 

4.  A  married  woman  may,  even  witliout  her  husband's  Appomt- 
consent,  validly  appoint  a  law  agent ;  but,  of  course,  she  warded^ 
cannot  authorise  him  to  do  any  act  which  she  is  herself  in-  women, 
capacitated  from  doing,  and  it  is  only  in  certain  exceptional 
circumstances  that  she  is  liable  in  payment  of  his  account.  (A) 

5.  Writing  is  not  essential  to  the  constitution  of  the  con-  Mode  of  ap- 
tract  of  law  agency ;  and  in  practice  a  formal  authority  is  p*^****™*"*- 
seldom  asked  or  given,  (t)     But  an  agent  who  does  not  take 

a  written  mandate  from  a  client  voluntarily  undertakes  tlie 
ontis  of  proving  employment  if  it  should  be  denied,  (k)  When 
it  is  intended  to  confer  upon  a  law  agent  special  powers 
beyond  the  scope  of  his  usual  employment,  written  authority 
is  sometimes  absolutely  necessary,  and  ought  never  to  be 
dispensed  with  by  the  agent  ;(0  and,  on  the  other  hand,  a 
client  entering  into  an  agreement  with  a  law  agent,  that 
the  latter  is  to  give  his  services  gratuitously,  or  to  charge 
outlays  only  unless  costs  are  recovered  from  the  opposite 
party  in  a  litigation,  ought  to  obtain  from  the  agent  a  writ- 
ten acknowledgment  to  that  effect.(m) 

6.  There  are,  moreover,  certain  cases  in  whicli  a  written  coww  in 
mandate  is  required  by  the  rules  of  judicial  procedure.   They  wiiwen* 

are  as  follows  : —  mandate  is 

XTT  11  •  r        •  required  in 

1.  When  a  party,  whether  a  native  or  a  foreigner,  is  out  judicial  pro- 
of Scotland,  an  agent  is  not  entitled  to  carry  on  legal  pro-  "^^    "^' 


(h)  See  post,  Chapter  IX.  sect.  16  ef  seq, 

(i)Bankton  i.  18.  3.  6;  Nasmith,  10  Dec.  1776,  M.  8492,  and  voce 
:Mandate,  Appx.  No.  1 ;  Bell  v.  Ogilvie,  18  Dec.  1863,  2  Macph.  61. 

(k)  "  Every  respectable  attorney  ought,  before  he  brings  an  action,  to 
take  a  written  direction  from  his  client  for  commencing  it ;  and  he  ought 
to  do  this  both  for  his  own  sake  and  for  the  sake  of  his  client.  It  is  much 
better  for  him,  because  it  gets  rid  of  all  difficulty  about  proving  his  re- 
tainer ;  and  it  would  also  be  better  for  a  great  many  clients,  as  it  would 
put  them  on  their  guard  and  prevent  them  being  drawn  into  law-suits 
without  their  own  express  direction."  Per  Lord  Teuterdenin  Owen\.  Ord, 
18  Oct.  1828,  3  Carrington  &  Payne,  349. 

(/)  See  Bell's  Lectures  on  Conveyancing,  p.  420 ;  and  Chapter  VIL 

(m)  Taylor  v,  Forbes,  13  Jan.  1853,  24  D.  19;  BeU  v.  Ogilvie,  18  Dec. 
1863,  2  Macph.  336;  Scotland  v,  Henry,  19  July  1865,  3  Macph.  1126. 
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When  client  ceediDgs  in  liis  naiue,  unless  authorised  by  a  written  man- 
Scotland.  daie,(w)  either  from  the  party  himself  or  from  a  factor  duly 
authorised,  (o)  This  rule,  it  may  be  parenthetically  observed, 
is  quite  distinct  from  the  regulation  that  an  absent  person 
must  sist  a  mandatory  responsible  for  the  proper  conduct  of 
litigation  and  liable  for  such  expenses  as  maybe  awarded. (p) 
Authority  once  given  to  a  law  agent  is  presumed  to  continue, 
so  that  when  a  party  leaves  the  kingdom  pendente  lite,  it  is- 
unnecessary  for  him  to  grant  a  mandate  to  continue  the 
proceedings,  (g)  The  want  of  written  authority  is  not  neces- 
sarily fatal  to  the  validity  of  the  proceedings  if  a  mandate 
be  subsequently  obtained.  Thus,  when  a  petition  for  inter- 
dict was  presented  in  name  of  the  wife  and  law  agent  of  a 
party  who  was  abroad,  against  a  brevi  manu  encroachment 
on  his  property,  and  on  his  return  he  homologated  the  pro- 
ceedings, a  preliminary  defence  founded  on  the  want  of  a 
mandate  was  repelled.(r)  In  another  case,  a  law  agent  hav- 
ing raised  an  action  in  name  of  a  client  who  was  abroad  and 
ignorant  of  the  proceedings,  the  Lord  Ordinary  dismissed 
the  action  for  want  of  a  mandate  ;  but  before  a  reclaiming 
note  was  advised,  a  mandate  was  produced  homologating 
the  whole  proceedings  and  authorising  the  action,  and  the 
Court  held  that  the  objection  to  the  title  to  insist  was  there- 
by cured,  (a)     In  exceptional  circumstances  the  Court  will 


(n)  Bankton  iv.  3.  25  ;  Balfour's  Practicks,  p.  292 ;  Stuart,  3  Feb.  1681, 
M.  353  ;  M'Bean  v,  Innes,  22  Feb.  1827,  2  W.  &  S.  528 ;  and  2  March 
1827, 6  S.  505  (N.  E.  475).  See  also  Dundas  v.  Ferguson,  20  July  1780,  M. 
8837 ;  and  Davidson  v,  Elphinstone,  6  July  1802,  M.  8842. 

{o)Whytev.  Maxwell,  1  June  1850,  12  D.  955;  Smith  v.  Harris,  3 
March  1854,  16  D.  727.  See  also  Kerslake  v,  Clarke,  July  1820,  More's 
Notes  to  Stair,  p.  6 ;  and  Shotton  v.  M'Neill,  11  June  1834,  12  S.  705. 

(p)  See  Shand's  Practice,  p.  162. 

(q)  E.  of  Melville  v.  E.  of  Perth,  10  Feb.  1693,  M.  365 ;  E.  of  March- 
mont  V.  Home,  7  June  1715,  M.  358.  See  also  Hobson  v.  Foster,  22  Jan. 
1814,  Hume,  408.  On  the  other  hand,  when  a  litigant  who  has  gone 
abroad  pendente  lite  is  ordained  to  eist  sl  mandatory,  his  opponent  is  en- 
titled to  demand  that  a  mandate  signed  by  the  mandant  be  produced ; 
Qunn  &  Co.  v,  Couper,  22  Nov.  1871, 10  Macph.  116. 

(r)  Ross  V.  Fisher,  28  Feb.  1838,  US.  467. 

(»)  Wylie  V.  Adam,  5  Feb.  1836,  14  S.  430. 
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even  sist  process  to  afford  an  opportunity  of  procuring  a 
mandate. (0  It  will  generally  be  sufficient  if  a  mandate  is 
granted  and  produced  before  an  action  is  called  in  Court ; 
but  in  such  a  case  inhibition  ought  not  to  be  used  on  the 
dependence  'y{v)  though,  where  the  will  of  the  summons  does 
not  contain  a  warrant  of  inhibition,  (v)  it  is  sufficient  that  a 
mandate  be  obtained  before  the  signeting  of  letters  of  inhi- 
bition.(iB)  A  law  agent  who  carries  on  litigation  without  a 
written  mandate,  when  he  has  reasonable^cause  to  know  that 
his  client  is  abroad,  renders  himself  liable  to  the  opposite 
party  for  the  expenses  of  process,  (y) 

2.  In  the  inferior  courts  a  law  agent  appearing  for  a  de-  lo  inferior 
fender  is  required  to  produce,  along  with  his  defences,  either  ^"'^^ 

a  written  mandate  or  the  copy  of  citation  given  to  the  de- 
fender; (2)  but  this  rule  is  not  very  rigorously  enforced  in 
most  sheriff-courts,  (a)  Without  written  authority,  however, 
a  practitioner  in  the  sheriff-courts  can  neither  propone  impro- 
bation  (ft)  nor  bind  a  client  to  a  reference  to  his  opponent's 
oath.(c) 

3.  An  agent  subscribing  a  petition  for  service  requires  a  petition  for 
special  mandate  .in  writing.(rf)  service. 

4.  Petitions  for  sequestration  in  the  Court  of  Session  must  Petition  for 
be  signed  by  the  petitioner  or  his  counsel  or  agent,  and  in  sequestra- 
the  sheriff-court  by  the  petitioner  or  his  agent ;  and  in  either 
court,  in  petitions  at  the  instance  of  the  debtor,  but  not  signed 

by  him,  there  must  be  produced  therewith  a  mandate  autho- 
rising the  same,  signed  by  him,  or,  in  the  case  of  a  company, 
by  a  party  entitled  to  act  for  the  company,  (e) 

(t)  Murray  v.  Murray,  8  July  1846,  7  D.  1000. 

(«)  Kyd  V,  Ferguson,  11  March  1826,  4  S.  549  (N.  E.  657).    See  also 
Pateison  v.  Alexander,  15  Dec.  1629,  M.  343. 
(t;)  31  and  32  Vict,  c  100,  §  18. 
(a;)  E.  of  Caithness  v,  Eaton,  5  July  1836, 14  S.  1091. 
ly)  BaiUie  v.  Abercromby,  6  July  1796,  Hume,  492. 
(z)  A.  S.  10  July  1839,  §  30. 
(a)  Phillip  V.  Gordon,  6  Dec  1848, 11  D.  175. 
(6)  A.  S.  10  July  1839,  §  91. 

(c)  A.  S.  10  July  1839,  §  84. 

(d)  31  and  32  Vict.  c.  101,  i  29. 

(e)  19  and  20  Vict  c.  79,  §  21.     As  to  mandates  by  creditors  to  vote 

F 
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How  man-         7.  A  mandate  to  conduct  judicial  proceedings  ought  to 
be  auth^-    bo  either  holograph  or  tested,  though  this  does  not  seem  to 
ticated.       ^je  absolutely  necessary,  (g)     In  any  case,  it  is  sufficient  if  it 
be  authenticated  according  to  the  forms  of  the  country  in 
which  it  is  granted.  (A)    In  a  question  between  agent  and 
client,  a  mandate  plainly  improbative — ^for  example,  signed 
only  by  a  mark — ^may  be  taken  along  with  other  circum- 
stances as  an  element  in  proving  employment,  (i) 
Does  man-         8.  Prior  to  the  Stamp  Act  of  1870,  a  mandate  to  conduct 
d^te^ require  j^^j^Jq^i  proceedings  did  not  require  to  be  stamped  \{k)  and,, 
stamped?     although  the  provisions  of  that  Act  may  be  reasonably  held 
to  impose  a  duty  of  10s.  on  such  a  mandate,  (Q  the  general 
practice  following  upon  the  statute  has  sanctioned  the  oppo- 
site construction,  (m) 

in  sequestiatious,  see  §  63  of  the  Bankruptcy  Act ;  Tumbull  v,  Smellie, 
1  March  1828,  6  S.  676  ;  Paul  v,  Gibson,  13  Feb.  1834,  12  S.  431 ;  Dyce 
V.  Paterson,  19  Dec.  1846,  9  D.  310 ;  34  Vict  c  4,  §  4. 

(g)  Scudamore  v,  Lechmere,  3  June  1797,  M.  8559  and  16,138.  In 
Bonny  v.  Gillies,  13  Nov.  1829,  8  S.  13,  a  mandate  was  objected  to  on  the 
double  ground  that  it  was  improbatire  and  insufficient,  being  applicable 
only  to  an  inferior  court  process.  The  objection  was  sustained,  but  neither 
the  report  nor  the  session  papers  show  whether  the  former  ground  was  re- 
garded as  sufficient  by  itself.  In  a  case  in  the  sheriff-court  of  Elgin  it 
was  recently  held  by  the  sheriff-substitute  that  a  mandate  to  sue  an  action 
does  not  require  to  be  holograph  or  tested  ;  Cruickshank  v.  Murdoch,  13 
Sept.  1864,  3  Scottish  Law  Magazine  (N.  S.)  150.  See  also  Thompson  v. 
Parochial  Board  of  Inveresk,  30  Nov.  1871,  10  Macph.  178. 

{h)  Great  Northern  Railway  Co.  v,  Laing,  24  June  1848, 10  D.  1408. 

(t)  Bryan  v,  Murdoch,  13  Nov.  1824, 3  S.  282  (N.  E.  198)  ;  aflftrmed  28 
May  1827,  2  W.  and  S.  668. 

(k)  Scudamore  v,  Lechmere,  3  June  1797,  M.  8569  and  16,138  ;  Ellis 
V,  Connel,  26  June  1822, 1  S.  628  (N.  E.  486)  ;  Cruickshank  v,  Murdoch, 
13  Sept.  1864,  3  Scottish  Law  Magazine  (N.  S.)  150. 

(Q  33and34  Vict  c.97. 

(m)  See  Stewart  v.  Gelot,  19  July  1871,  9  Macph.  1057.  In  a  recent 
case,  which  is  not  reported,  in  the  Small-Debt  Court  of  Aberdeen,  Mr  A. 
F.  Wright,  advocate,  as  mandatory  for  a  party  who  had  gone  to  New 
York,  sued  Mr  Corbett,  New  Deer,  for  £10, 15s.  The  agent  for  the  de- 
fender took  objection  to  the  mandate  not  being  stamped  ;  and  it  is  under- 
stood that  the  objection  was  sustained  by  the  sheriff-subetitate  (Dove 
Wilson). 
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CHAPTER  VL 
EVIDENCE  OF  APPOINTMENT  OE  BETAINER. 

1.  Our  institntional  writere,  following  the  analogy  of  the  Nature  of 
Civil  Law,  treat  the  contract  implied  in  the  employment  of  of  Law 
a  professional  man  as  a  branch  of  mandate  or  gratuitous  ^8^^^- 
commission,  a  fee  being  regarded  as  a  honorarium^  even  in 
cases  where  it  may  be  sued  for  without  a  previous  agree- 
ment, (a)  But  as  an  agent's  right  to  remuneration  is  now 
considered  to  be  inter  essentialia  of  the  contract,  law  agency 
may  be  more  properly  regarded  as  the  letting  to  hire  of 
skilled  labour — a  species  of  locatio-concbictio  operarum.(b) 
The  distinction  is,  however,  of  no  practical  importance;  and 
legal  phraseology  is  more  in  accordance  with  the  old  than 
with  the  modem  theory.  "  The  relation  of  agent  and  client 
is  in  general  constituted  without  any  written  contract,  and 
without  any  special  contract,  either  written  or  verbal.  The 
mere  acceptance  of  employment  creates  that  relation — a  re- 
lation carrying  with  it  certain  well-known  consequences, 
without  any  necessity  for  expressing  them.  The  agent  on 
the  one  hand  engages  that  he  possesses  the  requisite  skill, 
and  will  employ  it  with  all  due  diligence  in  the  client's  ser- 
vice ;  and  the  client,  on  the  other  hand,  becomes  bound  to 


(a)  Bankton,  i.  18. 1.  2;  Stair,  i.  12.  5 ;  Enk.  iii.  3.  32. 

(&)  Collen  V.  Baillie,  20  Feb.  1846,  8  D.  611 ;  affinned  19  June  1855, 
18  D.  (H.  L.)  40,  and  2  Macq.  80;  Taylor  v.  Forbes,  13  Jan,  1853,  24  D. 
19 ;  Qoodsir  v.  Carmthers,  19  June  1858,  20  D.  1141 ;  Richaidson  v, 
Meny,  19  June  1863, 1  Macph.  940;  Bell  v.  Ogilvie,  18  Dec  1863,  2 
Macph.  336;  Winton  v.  Airth,  22  Jan.  1868,  6  Macph.  1095;  1  Bell's 
Com.  459 ;  Pothier,  Traits  du  Contiat  de  Mandat,  §  125. 
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supply  funds  for  disbursements,  and  to  pay  the  agent  at  the 
proper  time  reasonable  remuneration  for  his  services.  These 
correlative  obligations  are  all  implied,  unless  any  of  them  be 
expressly  dispensed  with.(c) 

2.  Whether  law  agency  is  to  be  regarded  as  a  branch  of 
mandate  or  as  a  species  of  locatio-conductio  operarum^  it  is  a 
consensual  contract;  and  it  may  therefore  be  proved  prout 
de  Jure,  that  is  to  say,  by  all  the  legal  means  of  probation, 
— ^parole,  documentary,  oath  of  party,  and  circumstantial 
evidence.(c?) 

3.  The  necessity  of  proving  an  agent's  employment  has 
generally  arisen  either  from  a  party  disclaiming  legal  pro- 
ceedings which  have  been  carried  on  in  his  name,  or  from  an 
alleged  client  denying  his  liability  for  payment  of  the  agenf  s 
account.  The  legal  presumptions  and  the  sufficiency  of  the 
proof  of  employment  vary  according  as  the  question  is  raised 
between  party  and  party  or  between  agent  and  client. 

4.  The  following  is  a  summary  of  the  rules  applicable  to 
questions  between  the  parties  to  a  law-suit : — 

1.  When  a  party  is  within  Scotland,  a  mandate  by  him 
is  presumed  from  the  mere  appearance  of  an  advocate  in  his 
cause  ;(e)  and  the  opposite  party  is  not  entitled  to  require 
the  production  of  any  written  authority,  (gr)  The  circum- 
stance that  a  party  has  not  authorised  proceedings  in  which 
he  has  been  represented  by  counsel,  does  not  exempt  him  from 
liability  for  costs  to  his  opponent;  but  he  is  entitled  to  relief 
against  those  who  have  used  his  name  without  authority.  (A) 


(c)  Per  Lord  JuBtice-CIerk  Inglis,  in  BeU  v.  Ogilvie,  supra, 

(d)  Bell's  Prin.  §§  16  and  219;  M^Alister  v.  Gemmill,  17  May  1862, 
24  D.  966;  affirmed  23  FeU  1863,  1  Macph.  (H.  L.)  1;  Boswell  v. 
Selkrig,  9  March  1811,  Hume,  360 ;  Dickson  on  Evidence,  §  667.  See  also 
Cormie  v.  Qiigor,  23  May  1862,  24  D.  986. 

(e)  Bankton,  i.  1&  1.  7.  and  iv.  3.  26;  Stair,  i.  12.  12. ;  Ersk.  iiL  3. 
33 ;  Ballantine  v,  Edgar,  7  Dec  1676,  M.  348 ;  Giant  v.  Mackenzie,  11 
Dec  1678,  2  Brown's  Sup.  237  ;  Maxwell  v,  Chalmers,  1  Dec  1760,  M. 
12,042  ;  Millar  v.  Qibson-Ciaig,  29  Nov.  1826, 6  S.  62  (N.  E.  49)  ;  Dickson 
on  Evidence,  §  670. 

(g)  Hamilton  v.  Marshall,  26  Nov.  1813, 17  F.C.  467,  Hume,  497 ; 
Cowan  V.  Faimie,  4  March  1836, 14  S.  634. 

{h)  Thomson  v.  Candlemakeis  of  Edinburgh,  23  May  1866, 17  D.  774. 
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An  advocate,  however,  who  appears  bona  fide  for  a  party 
at  the  request  of  a  practising  agent  is  not  responsible  for 
the  consequences  of  the  agent's  having  acted  without  authori- 
ty, (i)  As  regards  the  merits  of  unauthorised  proceedings, 
it  is  incompetent  for  a  party  to  suspend  a  decree  obtained 
in  a  process  in  which  an  agent  and  counsel  have  appeared 
for  him;  the  only  mode  in  which  he  can  substantiate  an 
averment  of  want  of  authority  seems  to  be  by  reduction  of 
the  decree,  but  the  competency  of  even  this  remedy  is  by  no 
means  clear.  (A;) 

2.  When  an  agent  alone  appears  for  a  party^  there  is  Appearance 
generally,  in  the  absence  of  proof  to  the  contrary,  a  slight  J^nT"* 
presumption  that  he  has  been  duly  authorised.  (Z)      But  in 

the  inferior  courts  there  is  no  implied  mandate  in  favour  of 
a  law  agent,  unless  he  produces  a  writ  importing  a  war- 
rant ;(w)  and  a  decree  of  an  inferior  court  may  be  suspended 
on  the  allegation  that  the  suspender  never  authorised  appear- 
ance to  be  made  for  him.(;i) 

3.  When  an  action  is  carried  on  nominally  by  one  person,  Nomima 
but  really  by  another  who  has  the  substantial  interest  in  the  ESgSon! 
litigation,  the  opposite  party  is  not  bound  to  know  of  such 

an  arrangement,  and  is  therefore  entitled,  if  successful,  to 
decree  for  expenses  against  the  nominal  party,  (o) 

(i)  Wallace  v.  Miller,  31  May  1821, 1  S.  (N.  E.)  44,  foot-note. 

(Jc)  Maxwell  v,  Chalmers,  and  Hamilton  v.  Marshall,  tupra.  See  also 
Cowan  V,  Faimie,  4  March  1836,  14  S.  634 ;  and  Bayly  y.  Buddcmd,  3  July 
1847, 16  Law  Journal,  Exchequer,  204. 

(1)  Souter  t;.  Mackintosh,  20  May  1869,  21  D.  836.  The  question  in 
this  case  was  whether  a  party  had  been  represented  at  the  examination  of 
witnesses  whose  evidence  had  been  taken  to  lie  in  retentis ;  and  the  pre- 
sumption above  stated  was  held  to  apply.  But  in  Mackenzie  v.  Macartney, 
13  Sept.  1831,  6  W,  and  S,  513,  Lord  Brougham  observed — "A  statement 
that  a  certain  individual  was  present  at  a  meeting  as  agent  for  another, 
though  embodied  in  a  formal  minute,  is  not  evidence  of  his  agency/' 

(m)  Ersk.  iii.  3.  33;  Chalmers  v,  Tinwald,  24  Nov.  1665,  M.  12,247; 
Law  V,  Smith,  6  Dec.  1678,  2  Brown's  Sup.  237 ;  King  v,  Seton,  10  Jan. 
1694,  M.  12,247;  Dewar  v.  Reid,  11  Dec.  1832,  11  S.  193;  Menzies  v. 
Caldwell,  21  June  1834,  12  S.  772 ;  A.  S.  10  July  1839,  §  30. 

(n)  Dewar  v,  Reid,  and  Menzies  v.  Caldwell,  supra  (m);  Philip  v, 
Gordon,  6  Dec.  1848,  11  D.  176. 

(o)  Dickie  v.  Brash,  25  Jan.  1838, 16  S.  363 ;  Ramsay  v.  Small,  7  July 
1840,  2  D.  1336. 
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5.  It  is  impossible  to  lay  down  any  abstract  rules  regard- 
ing the  proof  of  employment  in  questions  between  agent  and 
client,  but  what  is  contained  in  this  and  the  six  following 
sections  may  be  taken  as  a  summary  of  the  decisions  on  the 
subject : — 

"  Procurators  before  inferior  courts,  or  agents  before  the 
Lords  of  Session,  having  possession  of  the  parties'  writings, 
are  tacitly  empowered  to  act  for  them  in  business  to  which 
these  writings  relate/'(p)    The  strongest  presumption  arises  ' 
from  the  agent's  possession  of  the  service  copy  of  citation,(g) 
such  possession  being  a  sufficient  mandate  to  maintain  de- 
fences to  an  action,  and  also,  in  the  case  of  a  country  pro- 
curator, to  employ  an  agent  in  Edinburgh,  (r)    Even  when 
the  service  copy  of  a  summons  has  been  delivered  to  an 
agent,  not  by  the  nominal  defender,  but  by  a  party  who  has 
the  substantial  interest  in  defending  the  action,  the  legal 
presumption  of  employment  by  the  nominal  party  is  so 
strong  that  it  can  be  redargued  only  by  proof  that  the  agent 
knew  that  the  nominal  party  was  not  his  employer.  («) 
Similarly,  the  transmission  of  a  current  bill  to  a  law  agent 
is  an  implied  mandate  to  do  diligence  when  it  shall  become 
due.(0    The  possession,  however,  of  a  bill  marked  paid,  but 
without  a  special  receipt,  is  no  authority  to  raise  action  on 
it,  the  legal  presumption  being  that  such  a  bill  has  been 
retired  by  the  true  debtor.  («^)    The  indirect  transmission  of 
a  party's  title-deeds  to  a  law  agent  does  not  imply  a  man- 
date to  defend  an  action  of  reduction  of  the  deeds,  (a?) 

6.  The  mere  fact  that  a  party  has  an  interest  in  a  cause,  or 
has  benefited  by  the  services  of  an  agent,  is  not  sufficient  to 

(p)  Bankton,  i.  18, 1.  7,  and  iv.  3.  25.  See  also  Ersk.  iii.  3.  33,  and 
Pothier,  Traits  du  Contrat  de  Mandat,  §  129. 

(q)  A.  S.  10  July  1839,  §  30. 

(r)  Megget  v.  Milne,  17  June  1828,  6  S.  981. 

(«)  Dickie  v.  Brash,  26  Jan.  1838, 16  S.  353 ;  Muir  v.  Stevenson,  24 
Jan.  1850, 12  D.  512. 

{t)  Murray  v,  Dume,  6  Dec.  1797,  Hume,  323;  M'Donald  v,  Kelly,  5 
July  1821, 1  a  106  (N.  E.  102);  Macara  v.  Philips,  9  Dec.  1825,  4  S.  296 
(N.  E.  299). 

(tt)  Jackson  v.  WilHamson,  9  Dec.  1825,  4  S.  292  (N.  E.  296). 

Ix)  Kerr  v.  Little,  19  May  1831,  9  S.  610. 
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infer  employment.  Thus,  cautioners  for  payment  of  a  com- 
position are  not  liable  to  an  agent  employed  by  the  bankrupt 
to  defend  him,  although  the  employment  may  have  been 
beneficial  to  them  ;(y)  and  persons  who  have  allowed  their 
names  to  be  used  as  members  of  a  provisional  committee  of 
a  projected  railway  company,  and  attended  meetings,  but 
who  have  not  personally  authorised  or  homologated  the 
employment  of  an  agent,  are  not  liable  in  payment  of  his 
account.  (2)  But  whenever  a  party  has  an  interest  in  an 
arCtion,  his  employment  of  the  agent  conducting  it  will  be 
readily  inferred  from  other  facts  and  circumstances  ;(a)  and 
if  an  action  has  been  brought  or  defended  for  the  benefit 
and  through  the  intervention  or  tacit  permission  of  a  party, 
he  is  bound  to  pay  the  expenses  of  it.  (6) 

7.  A  person  may  lend  his  name  in  carrying  on  an  action  Nominal 
without  necessarily  incurring  liability  to  the  agent  employed.  JJ^Mi. 
Thus,  the  cautioners  for  a  bank  agent,  who  was  in  arrear  to 
the  bank  on  bills  discounted  by  him,  having  employed  a  law 
agent  to  take  legal  proceedings  against  the  proper  obligants 
on  the  bills,  and  the  bank  having  allowed  the  cautioners  to 
oarry  on  the  proceedings  in  its  name,  it  was  hold  that  the 
law  agent  had  no  claim  against  the  bank  for  payment  of  his 
account. (c)  It  sometimes  happens  that  when  an  action  is 
raised  against  the  purchaser  of  a  property,  he  calls  on  the 
seller  to  defend  it,  as  being  liable  to  him  in  absolute  warran- 
dice :  in  such  circumstances  the  fact  that  the  purchaser  is 
the  nominal  defender  will  not  render  him  liable  to  the  agent 
employed,  even  though  he  has  assisted  in  the  management 
of  the  process,  (d)    The  principle  regulating  all  such  cases 


(y)  Wallace  v,  Murdoch,  25  June  1828,  6  S.  1018. 

(z)  Campbell  v,  Lauder's  Repa,  27  Nov.  1852, 15  D.  117. 

(a)  Campbell  v.  Gray,  29  May  1821,  1  S.  37 ;  Young  v.  M'Gill,  28 
May  1823,  2  S.  346  (N.  K  303) ;  Bryan  v.  Murdoch,  13  Nov.  1824,  3  a 
282  (N.  E.  198),  affirmed  28  May  1827,  2  W.  and  S.  56a  See  also  Wilson 
V.  Dick  &  Son,  2  Dea  1868,  6  Scot.  Law  Rep.  14a 

(6)  M'Donald  v.  Ross,  19  July  1820,  2  BHgh  547 ;  Carrick  v,  Manford, 
26  Jan.  1854, 16  D.  410.  See  also  Watson  and  Stotts  v.  E.  of  Selkirk,  20 
Feb.  1817, 19  F.C.  304. 

(c)  Paterson  v.  Paisley  Union  Bank,  16  Nov.  1837,  16  S.  71. 

\d)  Scott  V.  Donaldson,  8  Dec.  1831,  10  S.  107. 
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has  been  thus  briefly  stated : — "  If  an  agent  knows  that,  in 
whatever  name  proceedings  are  conducted,  the  nominal 
party  is  not  his  true  employer,  and  that  the  proceedings  are 
conducted  by  him  for  behoof  of  another,  he  must  look  to 
that  other  alone  for  his  reimbursement,  and  not  to  the 
nominal  party  ;"(€)  and,  on  the  other  hand,  when  a  person 
in  whose  name  proceedings  are  conducted  acts  so  as  to  lead 
the  agent  to  believe  him  to  be  the  true  employer,  he  will 
not  be  allowed  to  escape  liability  on  the  plea  that  he  was 
not  really  interested  in  the  proceedings,  (g) 
Liability  for  8.  A  pcrsou  may  render  himself  liable  for  the  expenses 
law-suit,  of  another's  law-suit,  not  only  by  express  agreement,(A)  but 
also  by  his  conduct  generally,  (z)  "  By  a  course  of  conduct, 
if  strong  and  decisive,  one  may  become  liable  even  for  the 
expense  of  another  man's  law-suit.  If,  for  instance,  he  is  a 
near  relative  of  the  party,  corresponds  with  and  instructs  the 
agent,  assumes  the  management  of  the  business, — ^in  short, 
raises  a  reasonable  expectation  of  his  responsibility,  and  thus 
becomes  dominua  litisy — ^he  must  answer  to  the  agent  accord- 
ingly, though  he  never  have  expressly  promised  him  pay- 
ment, or  engaged  him  as  agent,  or  gave  him  direct  authority 
to  proceed  on  his  credit."(*)  Thus,  a  person  assuming  the 
management  of  a  poor  man's  law-suit,  and  corresponding 
with  the  agent  on  the  subject,  was  found  liable  for  the  ex- 
penses incurred  by  the  nominal  party,  about  whom  the  agent 
knew  nothing  whatever.  (Z)  But  in  one  case  it  was  held  in- 
sufficient to  subject  a  party  to  liability  for  his  son  that  he 
had  accompanied  him  to  an  agent  in  order  to  make  explana- 
tions regarding  his  son's  business,  although  one  of  the  pur- 
poses for  which  ho  visited  the  agent  was  to  secure,  if  possible, 
advances  which  he  had  made  to  his  son.(m)     In  the  same 

(e)  Per  Lord  Mackenzie,  in  Dickie  v.  Brash,  25  Jan.  1838, 16  S.  353. 

(g)  Grant  v,  Wishart,  17  Jan.  1845,  7  D.  274. 

{h)  See  Mandeison  v.  M'Minn,  16  Feb.  1802,  Hume,  90,  where  an  ini- 
probate  cautionary  obligation  to  pay  part  of  the  expenses  of  an  action  was- 
found  effectual  in  respect  of  the  consequent  institution  of  the  action. 

(i)  Stevens  v.  Burden,  21  Nov.  1823,  2  S.  507  (N.  E.  447). 

{k)  Robinson  v.  Ross,  5  July  1814,  Hume  352. 

(0  Robinson  v.  Ross,  supra, 

(m)  Gray  v.  Turner,  8  Dec.  1857,  20  D.  240. 
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case,  the  agent  having  rendered  mixed  acccunts  for  both 
father  and  son,  and  the  father  having  given  him  an  assigna- 
tion by  the  son,  in  order  that  the  agent  might  pay  himself  the 
part  of  the  account  due  by  the  latter,  the  father  was  held  not 
liable  for  expenses  incurred  in  vainly  attempting  to  make 
the  assignation  effectual. 

9.  A  person  paying  part  of  an  account  incurred  by  another  Liability 
party  will  generally  be  regarded  as  a  joint  employer,  and  will  part  of  ac- 
consequently  be  liable  for  the  whole  amount  unless  he  has  ^"°*' 
explicitly  limited  his  re8pon8ibility.(n) 

10.  When  legal  proceedings  originally  instituted  in  name  Adoption  of 
of  one  party  have  been  adopted  by  another,  the  latter  will  UlsUtut^^ 
generally  be  liable  for  the  previous  expenses.     Thus,  a  trus-  ^^  ®****"* 
tee  for  creditors  is  not  entitled  to  avail  himself  of  proceed- 
ings carried  on  by  the  bankrupt  without  being  liable  for  the 
expenses  of  them.(o)     And  where  several  proprietors  had 
entered  into  an  agreement  to  defray  the  expenses  of  an  action 

in  regard  to  fishings  in  which  they  were  interested  in  respect 
of  their  estates,  one  of  them,  who  purchased  the  estate  of 
another  and  took  the  benefit  of  the  proceedings  in  relation 
thereto,  was  held  liable  in  payment  of  a  corresponding  share 
of  the  agent's  account.  Q))  In  one  case,  however,  where  a 
resolution  had  been  carried  at  a  meeting  of  heritors  not  to 
take  part  in  a  litigation,  but  a  contrary  resolution  had  been 
passed  at  a  subsequent  meeting,  it  was  doubted  whether  the 
heritors  were  liable  for  the  expenses  incurred  before  the  date 
of  the  second  meeting,  (g) 

11.  Legal  proceedings  for  which  no  authority  was  ori-  Homoiogat- 
ginally  given  may  be  homologated  by  a  party  either  expressly  ri^^^  ^ 
or  tacitly,  in  which  case  he  becomes  liable  for  the  whole  ex-  ^^^^p*- 


(n)  Grant  v.  Wilson,  30  May  1804,  Hume,  336 ;  Pattison  v.  Roy, 
Blunt,  &c.,  28  Nov.  1846, 18  Jur.  88. 

(o)  Paterson  v.  M'Lelland,  4  June  1824,  3  S.  103  (N.  E.  68). 

(p)  Watson  and  Stotts  v.  E.  of  Selkirk,  20  Feb.  1817,  19  RC.  304. 

(q)  Mackintosh  v.  Harkness,  25  June  1841,  3  D.  1093.  See  also  Wil- 
son V,  Young,  12  July  1851, 13  D.  1366. 

(r)  Wylie  v.  Adam,  6  Feb.  1836,  14  S.  30.  Reference  may  also  be 
made  to  the  English  cases  noted  in  Pulling's  Law  of  Attorney,  5th  edi- 
tion, p.  93. 
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pense  of  them.(r)  A  party  is  presumed  to  tacitly  homolo- 
gate legal  proceedings  carried  on  in  his  name,  if  he  does  not 
disclaim  them  as  soon  as  they  come  to  his  knowledge.(fi)  In 
one  case,  Scotch  agents  without  authority  from  their  client 
instructed  London  solicitors  to  conduct  an  appeal  in  the 
House  of  Lords,  and  the  client,  on  becoming  aware  of  this, 
did  not  communicate  with  the  London  solicitors,  repudiat- 
ing the  proceedings,  but  entered  into  an  arrangement  with 
the  Scotch  agents  that  they  should  relieve  him  of  the  ex- . 
penses ;  but  the  Court  held  that  in  a  question  between  him 
and  the  London  solicitors  he  must  be  regarded  as  having 
adopted  the  proceedings,  whatever  claim  of  relief  he  might 
have  against  his  Scotch  agents.  (^) 
Proof  of^  12.  As  it  is  only  nominate  contracts  that  can  be  proved 

agreements  p^out  cfe  Jure,(u)  the  preceding  observations  are  not  appli- 
^y^  cable  to  agreements  between  agents  and  clients  releasing 
either  of  the  parties  from  such  obligations  as  are  inter  essen- 
iialia  of  the  contract  of  law  agency.  It  has,  however,  been 
held  that  it  does  not  change  the  contract  from  nominate  to 
innominate  for  a  trustee  employing  a  law  agent  to  stipu- 
late that  he  is  not  to  be  personally  liable  except  to  the  ex- 
tent of  the  agent's  outlays;  and  such  a  condition  has,  there- 
fore, been  allowed  to  be  proved  prout  de  Jure,  by  way  of  ex- 
ception to  an  agent's  claim  for  professional  charges,  (x)  It 
Agreement  not  uufrequcutly  happens  that  an  agent  conducts  an  action 
outlays  only,  for  a  client,  on  the  understanding  that  he  is  not  to  claim 
anything  beyond  outlays  unless  he  recovers  expenses  from 
the  opposite  party ;  and  whether  such  a  condition  may  be 
competently  proved  by  parole  evidence  is  a  question  attended 
with  diflSculty,  the  decisions  on  the  subject  being  somewhat 
conflicting.  In  the  first  cases  in  which  arrangements  of  this 
kind  were  brought  imder  the  cognisance  of  the  Court,  no 
question  was  raised  as  to  the  mode  of  proof,  the  agreements 


(«)  Wallace  v.  Miller,  31  May  1821,  1  S.  40  (N.  E.  43). 

(0  Robertson  v.  Foulds,  9  Feb.  1860,  22  D.  714.  See  also  Hamilton 
V.  Thomson,  21  Oct.  1868,  6  Scot.  Law  Rep.  14. 

(u)  Ersk.  iv.  2.  20 ;  Edmonston  v,  Edmonston,  7  June  1861,  23  D.  995 ; 
Thomson  v.  Fraser,  30  Oct  1868,  7  Macph.  39. 

(x)  Scotland  v.  Heniy,  19  July  1865,  3  Macph.  1125. 
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being  clearly  proved  by  the  agent's  own  letters,  (y)  In  a 
subsequent  case  the  existence  of  an  agreement  to  charge 
only  outlays  was  inferred  by  the  Court  on  construing  the 
correspondence  between  the  parties  and  the  agent's  state  of 
accounts.  (2)  In  later  cases  the  agents  pleaded  the  incom- 
petency of  parole  evidence,  sometimes  successfully  and 
sometimes  unsuccessfully ;  and  the  only  principle  that  can 
be  inferred  from  these  decisions  is  that  the  mode  of  proof 
depends  on  the  manner  in  which  the  question  is  raised  on 
record.  In  one  case,  the  client,  having  pleaded  prescription, 
and  denied  that  the  account  was  due,  deponed  on  a  reference 
to  his  oath  that  he  had  employed  the  agent  only  on  the 
express  condition  that  he  was  not  to  be  liable  for  either  out- 
lays or  business  charges ;  and  the  Court  held  that  the  oath 
proved  a  contract  totally  subversive  of  the  claim  sued  for.  (a) 
In  another  case,  in  which  an  agent  sued  for  payment  of  his 
account,  the  defender  admitted  having  employed  him  to  per- 
form the  business  charged  for,  but  averred  that  it  was  an 
express  condition  of  the  employment  that  the  agent's  claim 
against  him  should  be  restricted  to  outlays  ;  and  it  was  held 
that  the  condition  could  be  proved  only  by  the  writ  or  oath 
of  the  pursuer.  (6)  But  in  referring  to  this  case  Lord  Ben- 
holme  has  observed: — "If  the  pursuer  had  been  put  to  prove 
his  case,  which  would  have  been  the  proper  way  of  conduct- 
ing the  case,  I  think  he  never  could  have  prevented  the 
defender  from  ascertaining  by  cross-examination  or  by  con- 
junct probation  the  full  nature  and  eflfect  of  the  contract."(c) 
In  a  later  case,  in  which  the  defender  pleaded  prescription, 
the  Lord  Ordinary  (Ormidale)  sustained  that  plea,  and  held 
that  the  defender's  writ  was  insufficient  to  prove  that  he  was 
liable  in  more  than  outlays ;  but  when  the  case  came  into 
the  Inner  House,  a  joint  minute  was  lodged,  by  which  the 


(y)  Clyne  v.  Swanson,  26  Jan.  1830,  8  S.  391 ;  Swanson  v.  Robertson, 
14  June  1833,  US.  718. 

{z)  Bayne  r.  Steele's  Reps.,  16  Nov.  1836, 15  S.  22. 

(a)  Knor  v.  M'Caul,  8  Nov.  1861,  24  D.  16. 

(6)  Taylor  v.  Forbes,  13  Jan.  1853,  24  D.  19. 

(c)  In  Scotland  v.  Henry,  19  July  1865,  3  Macph.  1125. 
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defender  withdrew  the  plea  of  prescription,  and  both  parties 
agreed  to  hold  the  correspondence  produced  as  the  proof  in 
the  cause ;  and  on  a  review  of  the  whole  correspondence,  the 
Court  held  that  there  was  no  express  stipulation  releasing 
the  client  from  the  implied  obligation  to  remunerate  his 
agent.  ((2) 

(d)  BeU  V.  Ogilvie,  18  Dec.  1863,  2  Macph.  336. 
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CHAPTER   VII. 

EXTENT  OF  LAW  AGENTS'  AUTHORITY. 

1.  When  a  law  agent  has  been  once  duly  appointed,  he  General 
does  not  require  to  get  fresh  authority  from  his  client  at  ^^  ^enta! 
every  stage  of  his  proceedings,  a  certain  amount  of  authority 
and  discretionary  power  being  necessarily  implied  in  the 
mere  fact  of  his  employment.  The  extent  of  an  agenf s 
implied  authority  depends  in  each  case  on  the  nature  of  the 
work  which  he  has  been  employed  to  perform ;  and  the  legal 
presumptions  on  the  subject  vary  according  as  the  question 
is  raised  between  an  agent  or  a  client  and  third  parties,  or 
between  agent  and  client. 

2.  As  long  as  a  law  agent  does  not  exceed  the  limits  of  jj^^^^^  ^f 
the  authority  actually  conferred  upon  him,  his  acts  are  bind-  ^^^^^^' 
ing  on  his  clients.    But  as  he  is  only  a  limited  agent,  no  qaestions 
one  is  entitled  to  rely  on  him  as  holding  a  general  author-  parties. 
ity.(e)    His  implied  authority,  however,  extends  to  the 
doing  of  everything  that  is  nsnal  and  necessary  for  the 
accomplishment  of  the  work  that  he  has  been  employed  to 
perform,  (gr)    The  question  of  implied  authority  appears  to 
be  regarded  as  in  most  cases  one  of  mixed  fact  and  law,  but 

(«)  Bell's  Prin.  §  219 ;  Forbes'  Ezra.  v.  Western  Bank,  9  March  1864, 
16  D.  807. 

(g)  Macaia  v.  Phillips,  9  Dec.  1825,  4  S.  296  (N.  E.  299);  Sanderson  v. 
Campbell,  17  May  1833, 11  S.  623;  Union  Bank  of  Scotland  v.  Makin  & 
Sons,  7  March  1873,  10  Scot  Law  Rep.  301 ;  2  Kent's  Com.  618;  Story 
on  Agency,  §§  58  and  60;  Lush's  Practice,  3d  edition,  p.  250;  Richardson 
V.  Daley,  1838, 4  Meeson  &  Welsby,  384 ;  Regina  v.  Lickfidd  Town  Council, 
6  May  1847, 16  Law  Journal,  Queen's  Bench,  333. 
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never  as  a  pure  question  of  fact  to  be  determined  by  a  jury 
alone.  (A) 
Citation.  3.  When  a  summons  or  other  writ  requires  to  be  exe- 

cuted, or  where  service  is  ordered  on  a  party,  this  must 
be  done  on  the  party  himself,  and  not  on  his  agent,  (e)  But 
in  practice  a  defender's  known  agent  frequently  agrees  to 
hold  a  summons  as  executed.  ((^)  Such  a  dispensation,  how- 
ever, should  be  accepted  only  in  personal  actions,  where  the 
agent's  authority  and  responsibility  are  unquestionable.  (A) 
In  the  Court  of  Session  an  agent  accepting  service  generally 
produces  a  mandate  authorising  him  to  do  so ;  and  this  is 
imperative  in  the  case  of  an  agent  accepting  service  of  a 
petition  on  behalf  of  a  client,  (t)  But  in  the  sheriff-court 
this  is  not  customary,  though  written  authority  to  dispense 
with  citation  would,  of  course,  have  to  be  produced,  if  the 
pursuer  called  for  it.  (k) 

When  a  defender  or  respondent  is  out  of  Scotland,  inti- 

(h)  Cameron  v.  Moituner,  18  June  1872, 10  Macph.  817.  In  a  recent 
English  case  (Lovegrove  v.  White,  26  May  1 871, 6  Law  Reports,  Common  Pleas, 
440,  and  40  Law  Journal,  Common  Pleas,  253),  the  presiding  judge  ex- 
pressed an  opinion  that  an  attorney  employed,  to  sue  for  a  debt  in  a  county 
court  had  no  implied  authority,  after  judgment  in  favour  of  his  client,  to 
enter  into  an  agreement  with  the  debtor  to  delay  enforcing  it  for  some 
time;  but  although  there  was  no  evidence  of  express  authority,  he  allowed 
the  case  to  go  to  the  jury  on  the  question,  among  others  in  dispute, 
whether  the  attorney  had  authority  to  enter  into  the  arrangement.  The 
Court  allowed  a  new  trial  on  the  ground  of  misdirection  by  the  presiding 
judge  in  not  ruling  that  the  attorney  had  no  authority  to  bind  his  client 
by  entering  into  the  agreement. 

(e)  Cullen  v.  Campbell,  8  Dec  1829,  8  S.  197. 

to)  Wilson  V.  Pattie,  27  May  1826,  4  S.  623  (N.  K  631).  Where  an 
agent  who  was  asked  whether  he  would  accept  service  on  behalf  of  a  client 
returned  an  equivocal  answer,  the  client  was  held  not  entitled  to  his  ex- 
penses, though  successful,  in  a  suspension  of  the  decree  obtained  on  this 
citation ;  Cullen  v,  Campbell,  nipro. 

QC)  See  CampbeU  on  Citation,  p.  67 ;  and  Parker  on  Adjudication, 
p.  20. 

(«)  Order  of  11  Jan.  1859 ;  Thoms  on  Judicial  Factors,  p.  361.  As 
to  entail  petitions,  see  A.  S.  23  Dec  1848;  A.  &  22  May  1849;  Duncan's 
Entail  Procedure,  chapter  21 ;  and  Campbell  on  Citation,  p.  99. 

Qc)  Dove  Wilson's  Sheriff-Court  Practice,  p.  59.  See  also  Shand'» 
Practice,  262. 
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mation  is  sometimes  required  to  be  made  to  his  known  agent 
in  Scotland,  if  he  has  any,  in  addition  to  edictal  citation.(Z) 

4.  When  a  party  has  once  appeared  in  Court  by  an  agent,  incidental 
the  agent  is  the  proper  person  (so  long  as  he  continues  to  S* u^aSl 
act)(m)  to  receive  all  notices  required  to  be  given  in  the 
ordinary  course  of  the  litigation,  (n)  The  employment  of  an 
agent  to  execute  the  diligence  of  imprisonment  has  even 
been  held  to  give  him  an  implied  power  to  receive  intima- 
tion from  the  prisoner  in  a  process  of  aliment  under  the  Act 
of  Grace,  equivalent  to  intimation  to  the  incarcerating  cre- 
ditor who  resided  at  a  distance,  (o) 

6.  When  a  party  chooses  to  appear  in  court  by  a  law  agent.  General 
or  by  both  counsel  and  agent,  it  is  absolutely  necessary  that  he  ^gi^^ 
should  be  bound  by  their  management  of  his  cause,  whatever 
remedy  he  may  have  against  them  if  they  abuse  his  confi- 
dence, (p)     It  is  accordingly  within  the  implied  authority  of 
every  legal  practitioner,  not  only  to  bind  his  client  by  admis- 

(Q  In  Entail  Petitions,  "  where  the  party  called  is  furth  of  Scotland, 
he  shall  be  allowed  60  days  from  the  date  of  service  for  answering  the 
petition,  and  service  shall  be  made  in  the  way  and  planner  prescribed  for 
services  in  Ueu  of  the  previously  subsisting  forms  of  edictal  service  by  the 
Act  6  Geo.  IV.  c.  120,  and  relative  Act  of  Sederunt  in  the  matter ;  and 
intimation  shall  also  be  made  by  the  petitioner's  agent  to  such  party's 
known  agent  in  Scotland,  if  he  has  any  known  agent  there,  and  a  certifi- 
cate shall  be  produced  in  process,  signed  by  the  petitioner's  agent,  stating 
either  that  such  intimation  has  been  made,  or  that  the  party  has  no  known 
agent  in  Scotland." — ^A.  S.  23  Dec  1848,  §  2.  No  edictal  citation  against 
a  defender,  who  has  a  known  residence  or  place  of  business  in  Enghmd  or 
Ireland,  is  sufficient,  unless  (in  addition  to  such  edictal  citation)  '^  reason- 
able notice  of  the  summons  or  other  writ  to  be  served  be  given  either  to 
the  defender's  known  agent  in  Scotland,  if  he  any  have,  or  to  the  de- 
fender himself,  at  his  residence  or  place  of  business  within  England  or 
Ireland." — A.  S.  18  Dec.  1868.  But  a  party  appearing  in  the  Court  of 
Session  cannot  now  state  objections  to  the  regularity  of  the  execution  or  ser- 
vice of  the  summons  or  other  writ  whereby  he  is  convened ;  31  and  32 
Vict,  c  100,  §  21.  See  also  Hamilton  v.  Monkland  Co.,  19  March  1863, 1 
Macph.  672 ;  and  D.  of  AthoU  v.  Robertson,  9  Jan.  1872, 10  Macph.  298. 

(m)  Bitchie  v.  Aitchison,  21  Jan.  1848,  10  D.  454. 

(n)  Shand's  Practice,  pp.  300  and  511  ;  M'GIashan's  Sheriff-Court 
Practice,  4th  edition,  p.  189.    See  also  PuUing's  Law  of  Attorney,  p.  105. 

(o)  Mackenzie  v.  M'Lean,  14  Jan.  1830,  5  F.  258,  8  S.  306. 

(p)  See  Holler  v.  Worman,  24  Jan.  1861,  3  Law  Times,  741. 
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sions  on  record,  (g)  but  also  to  exercise  his  own  discretion  in 
the  general  conduct  of  Ktigation.  (r)  Counsel  and  agents  act- 
ing together  are,  however,  invested  with  a  larger  discretionary 
power  than  agents  acting  alone,  as  they  generally  do  in  the 
inferior  courts.  For  when  authority  has  been  given  to  coun- 
sel to  conduct  a  cause,  his  mandate  covers  all  acts  of  discre- 
tion in  the  mode  of  conducting  it,  and  binds  his  client  in  all 
questions  with  the  opposite  party,(fi)  special  authority  not 
being  required  even  in  the  case  of  such  extraordinary 
steps  as  entering  into  a  judicial  reference,  (^)  or  compromis- 
ing the  cause,(«*)  or  giving  up  the  case  in  the  course  of  a 

(q)  Dickson  on  Evidence,  §  1386  et  seq,  and  §  1470  et  seq, ;  Young  v. 
Wright,  21  Dec.  1807,  1  Campbell  140 ;  Wagstaff  v.  WiUm,  1832,  4 
Bamewall  and  Adolphus,  3.  Judicial  admiBsions  are,  however,  binding  on 
the  parties  only  in  that  action  in  which  they  are  made ;  Wauchope  v. 
North  British  Railway  Co.,  17  Dec.  1863,  2  Macph.  326. 

(r)  Brown  v,  Dunlop  and  Hamilton,  26  Dec.  1699,  4  Br.  Sup,;  CKofwn 
V.  Parrott,  4  May  1863,  32  Law  Journal,  Common  Pleas,  197.  As  to 
waiving  irregularities,  see  Jamieson  v.  Binns,  5  May  1836,  4  Adolphus  and 
Ellis,  946 ;  and  Backhouse  v.  Taylor,  21  Jan.  1851, 20  Law  Journal,  Queen's 
Bench,  233. 

(«)  Mackintosh  v.  Jraser,  20  Jan.  1860,  22  D.  421,  and  16  April  1863, 

1  Macph.  (H.L.)  37.  See,  however,  Bankton,  iv.  3.  30,  as  to  a  reference 
to  oath. 

(t)  Bailie,  &c  (Clyne's  Trs.)  v.  Edinburgh  Oil  Gas  Co.,  27  Aug.  1835, 

2  S.  and  MfL.  243,  and  3  Clark  and  FineUy,  639  ;  Forbes  v.  Lord  DuflFus, 
19  Jan.  1837,  12  F.  321 ;  Mackenzie  v.  GLrvan,  9  March  1843,  2  Bell's 
App.  53.  Counsel  in  England  have  the  same  power ;  Eussell  on  Arbi- 
tration, 4th  edition,  p.  26. 

(u)  Gilfillan  v.  Brown,  8  March  1833,  11  S.  548.  This  was  an  action 
of  damages  in  which,  after  a  jury  was  sworn,  the  counsel  for  the  parties 
signed  an  agreement  that  neither  party  should  insist  for  a  verdict  or  for 
judgment  in  that  action,  or  in  certain  other  relative  proceedings,  and  to 
submit  the  question  of  expenses  to  a  referee ;  and  the  jury  were  then  dis- 
charged. One  of  the  defenders  having  thereafter  given  notice  of  trial,  on 
the  ground  that  counsel  had  no  authority  to  enter  into  a  compromise  or 
reference,  the  Court  discharged  the  notice  of  trial,  holding  that  the  agree- 
ment was  within  the  powers  of  counsel,  though  holding  no  special  man- 
date or  authority.  The  balance  of  the  English  authorities  seems  to  be 
rather  in  favour  of  coimsel's  power  to  compromise  an  action,  provided 
he  is  in  full  knowledge  of  all  material  circumstances ;  but  in  the  cases 
of  Sunmfm,  undemoted,  a  conflict  arose  between  the  Courts  of  Common 
Law  and  those  of  Equity,  the  latter  holding,  in  somewhat  exceptional  cir- 
cumstances, that  counsel  was  not  entitled  to  compromise  an  action  con- 
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trial.(a;)  On  the  other  hand,  an  agent  acting  alone  has  no 
implied  power  to  submit  to  arbitration  a  process  which  he  has 
been  employed  to  conduct  ;(y)  and  a  practitioner  in  the  sheriff- 
court  can  neither  propone  improbation,(2)  nor  bind  his  client 
to  a  reference  to  oath,  without  written  authority, (a)  though 
he  has  power  to  consent  to  the  revival  of  an  action  which 
stands  dismissed  under  the  Sherifl-Court  Act  of  1853.(6) 

6.  Whether  an  agent  acting  alone  has  ever  an  implied  Compromise 
power  to  compromise  an  action  or  claim  is  a  question  at-  ^  ^^^' 
tended  with  difficulty,  as  it  has  never  been  positively  de- 
cided in  Scotland,  (c)    In  the  cases  undernoted(ci)  it  seems  to 

traiy  to  his  client's  express  instructions.  Fumival  v.  Bogle,  11  Dec.  1827, 
4  Russell,  142 ;  In  re  HobUr,  12  Nov.  1844,  8  Beavan,  101  ;  Swinfm  v. 
Sunn/en,  11  June  1856,  25  Law  Journal,  Common  Pleas,  303;  12  January 
1867,  26  Law  Journal,  Common  Pleas,  97  ;  10  Nov.  1837,  and  22  April 
1858,  27  Law  Journal,  Chancery,  36  and  491 ;  Smnfen  v.  GMrMford,  8 
June  1860,  5  Hurlstone  and  Norman,  890  ;  Th/ymas  v.  Harris,  20  April 
1858,  27  Law  Journal,  Exchequer,  353  ;  Chamberay.  Mason,  6  July  1858, 
28  Law  Journal,  Common  Pleas,  10 ;  Prestvnck  v.  Foley,  9  May  1865, 
34  Law  Journal,  Common  Pleas,  189  ;  Strauss  v.  Francis,  23  April  1866, 
1  Law  Reports,  Queen's  Bench,  379.  See  also  Rnssell  on  Arbitration, 
4th  edition,  p.  27,  and  cases  vnfra  as  to  power  of  agent  acting  without 
counsel  to  enter  into  a  compromise. 

(a;)  Currie  v.  Glen,  19  Dec.  1846,  9  D.  308. 

(y)  Livingstone  v.  Johnston,  23  Feb.  1830,  8  S.  594 ;  Bell  on  Arbi- 
tration, pp.  116  and  266.  In  England  an  attorney  can  bind  his  client  by 
referring  a  cause  to  arbitration  ;  and  if  in  so  doing  he  exceeds  his  actual 
authority,  the  remedy  of  the  client  is  only  against  him  ;  Redman  on  Ar- 
bitrations, p.  11  ;  Russell  on  Arbitration,  4th  edition,  p.  24 ;  FavieU  v. 
Eastern  Counties  Railway  Co.,  26  May  1848,  17  Law  Journal,  Exchequer, 
297  ;  &mth  v.  Troup,  17  April  1849, 18  Law  Journal,  Common  Pleas,  209. 

(«)  A.  S.  10  July  1839,  §  91. 

(a)  A.  S.  10  July  1839,  §  84.  See  also  Hardie  v.  Allan,  4  Jan.  1709, 
M.  12,248,  and  the  two  subsequent  cases  ;  Dickson  on  Evidence,  §  1566  ; 
and  Bankton  iv.  3.  30. 

(b)  16  and  17  Vict.  c.  80,  §  15 ;  Mackintosh  i?.  Mackintosh,  10  Nov. 
1863,  2  Macph.  48.  See  also  Wilson  v.  Stewart,  24  Feb.  1872,  10 
I^Iacph.  494. 

(c)  It  has  been  observed  by  Lord  Chancellor  Brougham  that  the  at- 
tendance of  the  defender's  agent  at  the  taxation  of  the  pursuer's  account 
in  an  undefended  action,  and  his  getting  the  form  of  the  decree  modified, 
will  not  make  it  a  decree  in  foro,  unless  his  authority,  if  denied,  be 
proved ;  Wilson  &  M'Lellan  v.  Sinclair,  7  Dec.  1830,  4  W.  and  a  398. 

(d)  The  question  was  first  raised  in  Cormie  v.  Grigor,  23  May  1862,  24 
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have  been  assumed  that  a  compromise  is  not  within  the 
implied  mandate  of  an  agent  employed  merely  to  conduct 

D.  985,  in  which  the  pursuer  alleged  that  the  defender,  a  procurator  in  the 
sheriff-court,  had  without  authority  appeared  for  her  and  consented  to  a 
compromise,  in  accordance  with  which  decree  for  £40  had  been  pronounced 
against  her.  The  opposite  party  in  the  sheriff-court  process  and  his 
agent,  who  were  also  called  as  defenders,  allowed  decree  of  reduction  and 
damages  to  be  pronounced  against  them  in  absence.  The  Court  allowed 
the  pursuer  a  proof  before  answer,  the  result  of  which  was  to  show  that 
her  agent  was  sufficiently  authorised  to  compromise  the  action  by  the 
letters  of  her  daughter  and  of  a  third  party  who  had  acted  as  a 
medium  of  communication  between  agent  and  client;  30  Jan.  1863,  1 
MacpL  357.  In  Orr  v.  Meikle  and  Smith  (6  July  1867,  39  Jur.  557,  and 
4  Scot  Law  Rep.  235)  the  Lord  Ordinary  (Kinloch)  was  of  opinion  that  it 
was  not  within  the  implied  mandate  of  an  agent,  employed  to  defend  an 
action  in  the  sheriff-court,  to  enter  into  an  agreement  to  state  no  defence 
but  to  submit  to  decree.  The  Court,  however,  after  some  discussion 
remitted  to  the  Lord  Ordinary  to  allow  the  parties  a  proof  of  their  aver- 
ments ;  and,  on  the  proof  being  reported,  held  that  the  correspondence 
instructed  that  the  agent  had  acted  under  the  authority  of  his  client  In 
a  recent  case,  which  is  not  reported  (Cordiner  v,  Webster,  March  and 
May  187a  Act.  Millie;  Alt,  Asher.  Agents,  Thos.  Lawson,  S.S.C.,  and 
Stuart  &  Cheyne,  W.S.),  a  party  having  instructed  a  procurator  to  raise  an 
action  in  the  sheriff-court  of  Aberdeenshire  for  payment  of  £300  in  name 
of  damages  for  personal  injuries,  the  defenders,  who  admitted  their 
liability,  but  disputed  the  amount,  lodged  a  minute  offering  £42  in  full  of 
all  the  pursuer's  claims,  and  consigned  the  amoimt.  This  tender  was  at 
once  accepted  by  the  pursuer's  procurator,  although  his  instructions  were 
not  to  accept  anything  less  than  £250,  and  that  only  in  the  event  of  the 
defenders  agreeing  to  settle  without  legal  proceedings  being  taken  against 
them.  To  this  tender  and  acceptance  the  sheriff  interponed  his  authority, 
and  granted  warrant  accordingly  to  the  clerk  of  court  to  pay  to  the  pur- 
suer the  sum  consigned,  and  quoad  uUra  assoilzied  the  defenders.  When 
this  compromise  was  communicated  to  the  pursuer  he  at  once  repudiated 
it,  and  employed  other  agents  to  raise  an  action  of  reduction  of  the  sheriff's 
decree,  on  the  ground  that  it ''  proceeded  upon  a  minute  of  tender  and 
acceptance  thereof  by  a  party  who  had  no  authority  to  grant  the  same." 
To  this  action,  which  was  called  before  Lord  Jerviswoode,  and  afterwards 
transferred  to  Lord  Shand,  certain  preliminary  pleas  were  stated  in  defence ; 
but  the  defender's  counsel  is  understood  not  to  have  maintained  that  a  pro- 
curator had  any  implied  authority  to  bind  his  client  by  a  compromise. 
The  preliminary  pleas  having  been  repelled,  a  proof  was  led,  from  which 
it  appeared  that  the  procurator  had  no  express  authority  to  enter  into  the 
compromise.  Thereafter  the  pursuer  agreed  to  accept  £100  in  full  of  all 
claims  ;  and  the  action  was  thus  compromised  without  the  judgment  of 
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litigation  in  the  sheriff-court.  These  cases,  however,  are 
not  directly  applicable  to  agents  practising  in  tlie  Court  of 
Session,  or  to  agents  employed  in  the  general  management 
of  their  clients'  affairs;  and  considering  the  more  recent 
English  decisions  on  this  subject,  there  seems  to  be  ground 
for  maintaining  that  such  agents  have  an  implied  power  to 
bind  their  clients  to  a  bona  fide  and  reasonable  settlement  of 
a  claim  or  action,  although  they  may  be  liable  in  damages 
to  their  clients  in  the  event  of  their  disregarding  their 
instructions,  or  exceeding  the  authority  actually  conferred 
upon  them.(e)     And  now  that  the  Law  Agents  Act  has  raised 

the  Inner  House  having  been  obtained.  See  also  Balfour's  Practicks, 
p.  300;  and  Graham  v.  Graham,  5  March  1823,  1  S.  App.  366. 

(<f)  In  Fray  v.  Voules  (3  May  1859,  1  Ellis  and  Ellis,  839,  28  Law 
Journal,  Queen's  Bench,  232)  an  attorney  who  compromised  an  action 
under  the  advice  of  counsel,  but  against  the  express  directions  of  his  client, 
was  held  liable  to  an  action  of  damages  at  the  instance  of  the  cHent.  But 
Lord  Campbell  observed : — "  An  attorney  retained  to  conduct  a  cause  is 
entitled  in  the  exercise  of  his  discretion  to  enter  into  a  compromise,  if  he 
does  so  reasonably,  skilfully  and  bona  fide  (as  the  defendant  is  to  be  taken 
as  having  done),  provided  always  that  his  client  has  given  him  no  express 
directions  to  the  contrary ;  but  where  these  directions  have  been  given, 
such  a  step,  though  perhaps  binding  as  between  him  and  thirtl  parties,  is 
ultra  vires  as  between  him  and  his  client."  Again,  in  Ckovm  v.  Parrott  (4 
May  1863, 14  Scott,  Common  Bench,  N.  S.,  74,  and  32  Law  Journal,  Com- 
mon Pleas,  197)  it  was  held  that  an  attorney  retained  to  defend  an  action 
is  not  guilty  of  actionable  negligence  by  entering  into  a  compromise  with- 
out the  consent  of  his  client,  provided  he  acts  bona  fide  and  with  reasonable 
care  and  skill,  and  the  compromise  is  made  for  the  benefit  of  the  client, 
and  not  in  defiance  of  his  express  prohibition.  It  was  there  observed  by 
Erie,  C.  J.: — "  I  apprehend  the  rule  of  law  is  well  established  that  the 
general  authority  to  conduct  a  cause  gives  the  attorney  authority  to  com- 
promise. The  reason  why  the  compromise  is  held  to  be  binding  upon  the 
client  is  because  the  attorney  is-  his  general  agent  for  that  purpose.  I 
think  that  is  established  in  Fray  v.  Voules,"  In  the  next  case  (Presttcick 
v.  Foley,  9  May  1865,  18  Scott,  Common  Bench,  N.  S.,  806,  and  34  Law 
Journal,  Common  Pleas,  189)  the  plaintiff  having  employed  an  attorney 
to  sue  for  the  price  of  a  piano,  and  the  cause  having  proceeded  as  far 
as  the  joinder  of  issue,  the  attorney,  on  finding  that  the  defendant  was 
unable  to  pay,  agreed  to  settle  the  action  on  condition  that  the  piano 
should  be  returned  and  the  costs  be  paid  by  instalments  by  the  defendant. 
The  plaintiffs  having  repudiated  this  arrangement,  the  Court  held  that 
it  was  within  the  general  scope  af  the  attorney's  authority,  and  binding  as 
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practitioners  in  the  sheriff-courts  to  practically  the  same  posi- 
tion as  practitioners  in  the  supreme  courts,  it  cannot  be  abso- 
lutely asserted  that  a  compromise  is  in  all  cases  beyond  the 
implied  authority  of  the  former.  Till  the  whole  question 
has  been  reconsidered  in  the  light  of  the  recent  English 
decisions  and  of  the  Law  Agents  Act,  it  must  be  regarded 
as  unsettled  by  the  law  of  Scotland.  But  whatever  view 
may  be  taken  of  the  abstract  legal  principle,  very  slight 
evidence  of  authority  will  be  regarded  as  sufficient  in  a 
question  between  the  client  and  the  opposite  party,  (gr) 

between  the  plaintiffs  and  the  defendant;  and  all  the  judges  expressed 
opinions  to  the  effect  that  the  general  retainer  of  an  attorney  gives  hint 
authority  to  compromise  an  action.  In  the  last  English  case  on  this  subject 
(Butler  V.  Knight,  22  Jan.  1867, 2  Law  Reports,  Exchequer,  109)  a  lady  had 
employed  an  attorney  to  raise  an  action  of  damages  for  breach  of  promise  of 
marriage,  in  which  a  verdict  was  obtained  for  j£300,  with  costs  amounting 
to  £^0,  She  gave  him  no  formal  instructions  to  continue  to  act  for  her 
in  enforcing  the  judgment,  but  immediately  after  the  trial  directed  him 
not  to  compromise  the  matter.  But  the  attorney,  having  reason  to  believe 
the  defendant  was  in  insolvent  circumstances,  entered  into  a  compromise 
by  which  he  agreed  to  accept  £100  from  the  defendant's  brother  in  fiill 
of  his  client's  claims.  The  lady,  however,  repudiated  the  arrangement, 
and  brought  an  action  of  damages  against  her  attorney,  in  which  the  jury 
gave  her  a  verdict  for  £bO  if  she  could  still  enforce  the  verdict  in  the 
former  action,  and  for  £300  if  she  could  not  enforce  it.  The  Court  held 
that  she  could  not  enforce  it,  but  considered  that  the  damages  awarded 
her  in  that  event  were  excessive,  and,  on  the  lady  consenting  to  that 
course,  reduced  them  to  £150.  Finally,  in  two  very  recent  cases,  the 
Irish  Courts  have  held  that  a  client  is  bound  by  a  compromise  entered 
into  by  an  attorney  in  violation  of  his  express  directions,  if  the  opposite 
party  has  not  had  notice  of  the  prohibition  to  enter  into  any  compromise ; 
Brady  v.  Curran,  24  Jan.  1868,  2  Irish  Reports,  Common  Law,  314 ;  and 
Berry  v.  Mullen,  5  June  1871,  5  Irish  Reports,  Equity,  368.  See  also 
Lush's  Practice,  3d  edition,  p.  250 ;  Addison  on  Torts,  4th  edition,  p.  404 ; 
and  Pulling's  Law  of  Attorneys,  5th  edition,  p.  104.  As  to  warrants  of 
attorney  to  confess  or  suffer  judgment,  see  1  and  2  Vict.  c.  110,  §  9. 

(g)  Comiie  v,  Grigor,  and  Orr  v.  Meikle  and  Smith,  mpra.  See  also 
Roberton  v.  Roberton,  2  July  1831,  9  S.  865 ;  Gordon  r.  Hill,  28  Nov. 
1839,  2  D.  150;  and  Jaffray  v.  Simpson,  1  July  1835,  13  S.  1122.  The 
compromise  of  an  action  may  be  proved  by  writings  which  are  neither 
holograph  nor  tested,  taken  in  combination  with  parole  evidence ;  Love 
V.  Marshall,  12  Jimc  1872,  10  Macph.  795;  and  an  agreement  by  a  person 
to  comprofaiise  an  action  to  which  he  is  not  a  party  may  also  be  proved 
prout  de  jure;  Thomson  v.  Eraser,  30  Oct.  1868,  7  Macph.  39. 
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7.  It  may  be  here  observed  that  a  curator  ad  litem^  ap-  Powers  of 
pointed  to  minors  pursuing  an  action,  has  been  held  to  have  lUctorsto 
no  power  to  enter  into  a  transaction  to  discharge  the  action  ^^^ 
on  payment  of  a  certain  sum.  (A)     The  powers  of  judicial 
factors,  Ac,  in  regard  to  compromises,  are  not  very  well  de- 
fined.     In  one  case,  a  petition  by  a  judicial  factor  for 
authority  to  compromise  an  action  was  refused  as  unneces- 
sary, the  transaction  being  clearly  for  the  benefit  of  the 
estate ;  (J)  in  two  cases  the  application  was  granted ;  (i) 
while  in  one  instance  the  Court  refused  to  authorise  a  cura- 
tor bonis  to  compromise  a  law-suit  relating  to  heritage.(Z) 

8.  A  law  agent  has  no  implied  authority  to  sist  a  man-  Siatini,'  a 
datory  for  a  client  who  has  gone  abroad  pendente  ltte.(m) 

9.  It  has  been  held  in  England  that  a  solicitor  has  no  Pledging 
implied  authority  to  pledge  his  client's  credit  to  his  counsel  credit*for 
by  an  express  promise  to  pay  his  fees,  so  as  to  enable  the  ^J^^^' 
counsel  to  sue  his  client  for  them,  which  he  cannot  do  with- 
out a  promise  of  payment.  (?^) 

10.  The  agent  employed  by  the  pursuer  of  an  action  has  Power  to 
an  implied  authority  to  receive  payment  or  tender  of  the  menrof^^ 
debt  or  sum  sued  for,  and  of  the  expenses  of  process,  (o)  Jq^^"**^ 
But,  apparently,  a  curator  ad  litem  cannot  grant  a  valid  dis- 


(k)  Stephenson  v.  Lorimer,  16  Jan.  1844,  6  D.  377. 

(t)  Anderson,  7  March  1856,  17  D.  596,  and  29  Jan.  1857, 
19  D.  329. 

(k)  Dalmahoy,  9  July  1836,  14  S.  1125 ;  M'Dougall,  24  June  1853, 16 
D.  766.  See  also  Aikman,  17  July  1863,  1  Macph.  1140,  where  a  curator 
bonis  was  authorised  by  the  Court  to  pay  the  expenses  incurred  by  a  party 
who  had  unsuccessfully  litigated  against  the  curator's  ward,  in  terms  of  an 
agreement  previously  entered  into  that  the  expenses  of  the  litigation 
^ould  in  any  case  be  paid  out  of  the  fund  in  dispute. 

(0  McGregor,  10  March  1846,  18  Jur.  346. 

(m)  Gunn  &  Co.  r.  Couper,  22  Nov.  1871, 10  Macph.  116,  overruling 
Elder  v.  Young,  27  June  1854,  16  D.  1003. 

(n)  Mostyn  v.  MoHyn,  21  March  1870,  6  Law  Reports,  Chanceiy  Ap- 
peals, 457. 

(o)  Jameson  v,  Beatson,  5  March  1798, 4  Pat.  App.  27 ;  Chitty  on  Con- 
tracts, 9th  edition,  pp.  680  and  737 ;  Yates  v.  Freddingion,  2  Douglas,  622 ; 
Oo8fwr  X.  Pilling,  23  April  1825,  4  Bamewall  &  Creswell,  28;  inimot  v. 
Smith,  2  Dec.  1828,  3  Carrington  &  Payne,  453;  Mason  v.  Jyhitehouse,  9 
July  1838,  4  Bingham's  New  Cases,  692. 
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charge  unless  he  has  obtained  special  power  from  the  Court 

on  a  formal  application.  (j9) 
Discretion-         H.  It  has  been  held,  in  a  question  between  agent  and 
in  the  re-     clicut,  that  an  agent  employed  to  recover  payment  of  a  debt  is 
oovery  o  a  Q^ti^j^^j  ^q  ^g^  j^  souud  discrctiou  in  the  execution  of  diligence 

against  the  debtor  and  his  estate ;  (q)  and  the  same  would 
probably  be  held  in  a  question  between  the  debtor  and  the 
creditor,  or  between  the  debtor  and  the  agent,  (r)  But  an 
agent  who  has  been  employed  merely  to  conduct  judicial 
proceedings  ought  not  to  use  diligence  on  the  decree,  unless 
he  has  been  specially  authorised  to  do  80.(s) 
Discretion-  12,  The  qucstiou  whether  an  agent  employed  to  execute 
fn^xTOoting  diligence  has  any  implied  discretionary  power  in  the  mat- 
diiigence.  ^Q^y  was  raised  in  the  recent  case  of  Cameron  v.  Mortimer, 
the  circumstances  of  which  were  as  follows: — A  creditor 
having  employed  a  solicitor  in  Forres  to  raise  and  enforce 
diligence  on  a  bill  granted  by  a  debtor,  also  residing  there, 
the  solicitor  employed  another  solicitor  in  Elgin,  where  the 
sherifiF-court  is  situated,  to  take  the  necessary  steps  to  obtain 
a  warrant  of  imprisonment,  and  to  transmit  it  to  Forres- 
The  Elgin  solicitor  accordingly  proceeded  to  do  so,  but 
agreed  with  the  debtor's  agent  to  grant  a  few  days'  delay. 
The  creditor,  however,  repudiated  this  arrangement,  and  pro- 
ceeded to  enforce  the  diligence  by  arresting  the  debtor.  The 
debtor  then  raised  an  action  of  damages  against  the  creditor,  on 
the  ground  of  wrongous  apprehension  after  an  agreement  to 
give  delay,  and  obtained  a  verdict.  On  a  motion  for  a  new  trial, 
the  Court  held,  by  a  majority  of  one,  that  the  verdict  was  con- 

(p)  Pratt  V,  Knox,  28  June  1855,  17  D.  1006;  Stephenson  v,  Lorimer, 
16  Jan.  1844,  6  D.  377. 

{q)  Macara  v.  Phillips,  9  Dec.  1825,  4  S.  296  (N.  E.  299). 

(r)  See  Cameron  v.  Mortimer,  infra ;  and  Anderson  v.  Watson  (13  Aug. 
1827,  3  Carrington  &  Payne,  214),  where  an  attorney,  who  had  received 
merely  general  instructions  as  to  the  investment  of  a  sum  of  money,  hav- 
ing discovered  that  the  security  was  bad,  took  legal  proceedings  against 
the  borrower,  and  idtimately  arrested  him,  without  having  been  specially 
authorised  so  to  do,  and  the  Court  held  him  not  liable  in  damages  to  the 
borrower,  in  respect  that  he  had  acted  in  bonafde,  and  that  his  client  did 
not  repudiate  his  proceedings. 

(«)  See  Kyd  v.  Ferguson,  11  March  1826,  4  S.  549  (N.  E,  557). 
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trary  to  evidence,  in  respect  that  there  was  no  evidence  of 
express  authority  to  grant  delay,  and  that  the  Elgin  solici- 
tor, being  an  agent  for  a  limited  purpose,  and  not  employed 
generally  to  recover  a  debt,  had  no  implied  authority  to  give 
delay. (0  At  the  second  trial,  the  pursuer  put  in  evidence 
an  admission  by  the  defender  of  the  pursuer's  statement  on 
record  that  the  Elgin  solicitor  had  "  acted  as  agent  of  the 
defender  in  raising  and  enforcing  the  diligence."  The  pre- 
siding judge  having  directed  the  jury  that  they  were  the 
sole  judges  upon  the  evidence  as  to  whether  the  Elgin  soli- 
citor had  express  authority,  but  that  in  law  he  had  no 
implied  authority  to  delay  diligence  in  the  circumstances 
stated  by  the  pursuer  on  record,  the  pursuer's  counsel  ex- 
cepted to  the  latter  part  of  this  direction,  and  asked  the  judge 
to  direct  that  the  question,  whether  the  Elgin  solicitor  had 
implied  authority  to  grant  the  delay,  was  one  on  the  evidence 
for  the  jury,  and  the  judge  having  declined  to  give  this 
direction,  the  pursuer's  counsel  again  excepted.  The  jury 
having  returned  a  verdict  for  the  defender,  the  case  came 
again  before  the  Court  on  a  bill  of  exceptions.  But  the 
Court  unanimously  disallowed  both  the  exceptions  stated.  (t«) 

13.  An  agent  employed  to  raise  and  enforce  diligence  has  Power  to  as- 
no  implied  power,  on  receiving  payment  from  a  cautioner  or  gence. 

a  party  with  a  right  of  relief,  to  bind  his  client  to  assign  the 
diligence,  (cc) 

14.  When  proof  is  limited  to  the  writ  of  a  party,  the  writ  Writ  of 

(e)  Cameron  v.  Moridmer,  9  Feb.  1872^  10  Macph.  461. 

(u)  Cameron  v.  Mortimer,  18  June  1872,  10  Macph.  817.  It  has  been 
recently  held  in  England  that  an  attorney  employed  to  sue  for  a  debt  in 
a  cotmty  court,  has  no  implied  authority,  after  he  has  obtained  judgment 
for  the  debt,  to  enter  into  an  agreement  with  the  debtor  not  to  enforce 
such  judgment  for  a  time  (Lovegrovev.  White,  26  May  1871,  40  Law  Jour- 
nal.  Common  Pleas,  253).  An  attorney  employed  to  execute  a  ca,  sa» 
(personal  diligence)  is  not  entitled  to  discharge  a  debtor  who  has  been 
taken  into  custody,  oh  any  other  arrangement  than  the  full  payment  of  the 
debt  (Gormop  v.  ChaUis,  10  June  1848, 17  Law  Journal,  Exchequer,  319. 
See  also  Saf?(vry  v.  Chapman,  6  May  1840,  11  Adolphus  &  Ellis,  829,  and 
16  and  16  Vict.  c.  76,  §  126).  But  an  attorney  has  a  discretionary  power 
in  executing  a  fi.  fa.  (diligence  against  goods  and  chattels) ;  Levi  y. 
Abbott,  22  Dec.  1849,  11  Law  Journal,  Exchequer,  62. 

(x)  Cameron  v.  Robertson,  2  Feb.  1830,  8  S.  430. 
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of  his  law  agent  or  factor  is  not  equivalent  thereto,  (y)  unless 
the  agent  or  factor  is  praepositvs,  i.e.,  placed  by  his  client  in 
his  own  position,  or  as  his  representative  in  the  whole  man- 
agement of  his  affairs,  (z) 

16.  Extrajudicial  statements  made  by  a  law  agent  as  to 
matters  of  fact  are  not  binding  on  his  client  without  express 
proof  of  authority. (a)  But  correspondence  between  law 
agents  may,  of  course,  be  admissible  as  evidence  when  it 
constitutes  the  res  gestae  of  a  transaction,  e.g.,  to  prove  the 
fact  that  an  offer  has  been  made  on  one  side  or  another,  and 
the  terms  of  such  offer.  (6) 

16.  When  a  party  executes  and  puts  into  his  agent's 
hands  a  deed  which  contains  a  clause  in  the  usual  form 
acknowledging  the  receipt  of  a  sum  of  money,  such,  for 
example,  as  the  price  of  property  sold,  this  implies  authority 
to  the  agent  to  receive  payment  on  delivery  of  the  deed.(c) 
But  the  mere  possession  by  an  agent  of  a  deposit-receipt  in 
favour  of  a  client,  who  has  not  indorsed  it,  does  not  authorise 
the  agent  to  uplift  the  sum  deposited,  (ci) 

17.  In  a  question  between  agent  and  client,  the  extent  of 
the  agent's  authority  depends  upon  the  client's  instructions, 
which  may  be  proved  prout  dejure;{e)  and  a  reasonable 


(y)  Wallace  w.M'Ke8sock,4  March  1829,7  8.642;  Mair&  Sons ». Thorn's 
Trs.,  20  Feb.  1860, 12  D.  748 ;  Smith^r.  Smith,  4  Dec.  1869,  8  Macph.  339. 

(2)  Smith  V.  Falconer,  17  Feb.  1831,  9  S.474;  McGregor  v.  McGregor, 
27  June  1860,  22  D.  1264;  Dickaon  on  Evidence,  §§  1473  and  1691. 

(a)  Dickson  on  Evidence,  §  1472;  Hogg  v.  Campbell,  23  June  1866,  3 
Macph.  1018;  Smith  r.  Smith,  4  Dec.  1869,  8  Macph.  239;  IVagstaffy. 
WiUon,  1832,  4  Bamewall  &  Adolphus,  3.  See  also  PoUok  v,  Morris,  4 
July  1846,  7  D.  973. 

(6)  Smith  V.  Smith,  supra, 

(c)  Clark  v.  Glen,  14  June  1836,  14  S.  966;  Swan  v.  Baird,  13  Dec 
1836,  16  S.  251.  See  also  Gordon  v.  Trotter,  11  June  1833,  11  S.  696; 
and  Gillon  v.  Baillie,  26  June  1835,  13  S.  977. 

(d)  Forbes'  Exrs.  v.  Western  Bank,  9  March  1864,  16  D.  807.  See 
also  River  Clyde  Trs.  v.  Duncan,  24  Jan.  1851,  13  D.  618;  affirmed 
17  March  1863, 15  D.  (H.L.)  36.  Parties  making  payment  to  a  solicitor, 
without  ascertaining  whether  he  is  authorised  to  receive  the  money,  must 
bear  the  loss  in  the  event  of  the  solicitor  misappropriating  it ;  WithiiigUm 
V.  Tatt,  1  Feb.  1869,  4  Law  Reports,  Chancery  Appeals,  288. 

(e)  Corbet  v.  Douglas  &  Jarvie,  6  March  1808,  Hume,  346 ;  Bos  well  v. 
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latitude  will  generally  be  given  in  construing  the  terms  of  a 
mandate.  (^)  Thus,  when  a  party  empowers  a  law  agent  to 
recover  a  debt,  the  agent  is  entitled  to  take  all  proper  legal 
steps  for  that  purpose,  at  his  discretion,  including  the  em- 
ployment of  a  sub-agent,  the  raising  of  an  action,  and  the 
execution  of  diligence,  (/i)  The  transmission  of  a  current 
bill  is  a  warrant  to  do  diligence  on  it  when  it  becomes  due,(i) 
but  not  to  raise  an  ordinary  action  thereafter  for  the  ex- 
penses of  the  diligence,  (i)  A  mandate  to  act  for  a  party  in 
a  multiplepoinding,  and  "  generally  in  relation  to  a  succes- 
sion "  in  which  he  was  interested,  was  held  sufficient  warrant 
to  defend  an  action  of  declarator  subsequently  raised  ;(Z) 
and  authority  to  an  agent  to  carry  on  "  all  proceedings  which 
he  may  deem  requisite,"  was  held  to  entitle  him  not  only  to 
raise  an  action,  but  also  to  use  inhibition  and  arrestment  on 
the  dependence,  (m)  Similarly,  when  a  party  abroad  autho- 
rised his  factor  and  commissioner  to  take  the  necessary 
steps  for  serving  him  heir  to  an  ancestor,  and  to  institute  all 
actions  necessary  to  make  his  right  effectual,  this  was  held 
to  be  a  sufficient  mandate  to  raise  an  action  of  reduction  of 
a  service  obtained  by  another  party,  (w)  But  a  mandate  to 
carry  on  proceedings  in  an  inferior  court  does  not  warrant 

Selkrig,  9  March  1811,  Hume,  350;  Highgate  v.  Boyle,  18  Nov.  1819, 
Hume,  356 ;  Dickson  on  Evidence,  §  567. 

(gr)  See  Burnett  v.  Clark,  10  Dec.  1771,  M.  8491 ;  Stewart  v.  Kidd,  21 
Feb.  1852,  14  D.  527;  Smith  v.  Harris,  3  March  1854, 16  D.  727;  and 
Barclay  v.  Glendronach  Distillery  Co.,  21  Oct.  1868,  7  Macph.  9.  As  to 
mandates  to  vote  in  sequestrations,  see  19  and  20  Vict.  c.  79,  §§  4  and  63; 
Morison  V.  BaKour,  16  Feb.  1849,  11  D.  663;  and  Ewing  t?.  Watson, 
11  Jan.  1860,  22  D.  354. 

{h)  Macara  v.  Phillips,  9  Dec.  1825, 4  S.  296  (N.  E.  299) ;  Sanderson  ». 
Campbell,  17  May  1833,  US.  623.  See  also  Gordon,  2  Nov.  1750,  and 
Drummond,  8  Jan.  1751,  Elch.  (Factor)  Nos.  9  and  10,  where  factors 
authorised  to  sue  for  debts  were  held  entitled  to  enter  claims  therefor  on 
forfeited  estates. 

(t)  Murray  v.  Dume,  6  Dec.  1797,  Hume,  323 ;  M'Donald  r.  Kelly, 
5  July  1821,  1  S.  105  (N.  E.  102). 

{k)  Menzies  i;.  Caldwell,  21  June  1834,  12  S.  772. 

(0  Macbrair  v.  Small,  22  Nov.  1870,  8  Scot.  Law  Rep.  141. 

(m)  E.  of  Caithness  v.  Eaton,  5  July.  1836,  14  S.  1091. 

(n)  Giflford  r.  Gifford,  11  Feb.  1834,  12  S.  421. 
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an  appeal  to  the  Court  of  Session  ;(o)  and  similarly,  authority 
to  conduct  a  litigation  in  the  Court  of  Session  does  not  cover 
an  appeal  to  the  House  of  Lords,  (jp)  In  one  case  a  joint 
obligation  to  defray  the  expense  of  carrying  on  certain 
actions  for  mutual  behoof  was  held  to  be  limited  to  the  ex- 
penses of  the  actions  while  conducted  by  the  agent  specially 
appointed  in  the  agreement,  and  not  to  extend  to  those 
incurred  after  his  renunciation  and  the  appointment  of 
another  agent,  (g)  Of  course,  proceedings  in  excess  of  the 
authority  originally  conferred  may  be  subsequently  adopted 
or  homologated,  (r) 
Discretion-  18.  As  loug  as  a  law  agent  does  not  deviate  from  the 
in^ndurt-  positivc  instructions  of  his  client,  («)  he  is  entitled  to  exercise 
mg^iitiga.  Yii&  own  discretion  in  the  general  conduct  of  judicial  pro- 
ceedings, without  the  necessity  of  communicating  with  his 
client  at  every  stage  \(f)  and  only  fraud,  or  gross  negligence 
or  want  of  skill,  will  render  him  liable  in  damages  for  the 
loss  of  an  action,  (t^)  But  he  is  not  entitled  to  abandon  an 
action  without  previously  communicating  with  his  client  ;(x) 
and  he  requires  express  authority  to  enter  into  a  judicial 
reference,  (y)  or  to  take  any  other  extraordinary  step,  such 
as  granting  a  release  to  a  witness  ;{z)  and  although,  as  already 
stated,  it  has  never  been  positively  decided  that  a  compro- 

(o)  Murdoch  v.  Hunter,  15  Feb.  1815,  18  F.C.  216;  M'Queen  & 
M'lntosh  V,  Colvin,  4  July  1826,  4  S.  786  (N.  E.  793);  Bonny  v.  Gillies, 
13  Nov.  1829,  8  S.  13;  Ewing  t?.  Watson,  11  Jan*  1860,  22  D.  354; 
Stephen  v.  Skinner,  17  Dec.  1863,  2  Macph.  287. 

(p)  Robertson  v.  Foulds,  9  Feb.  1860,  22  D.  714. 

{q)  Taylor  v.  Wight,  14  June  1827,  6  S.  797  (N.  E.  737). 

(r)  Robertson  u.  Foulds,  supra;  Macqueen  &  Mackintosh  v,  Colvin, 
19  March  1827,  4  Mur.  192;  2  Kenfs  Com.  615;  Pothier,  Contrat  de 
Mandat,  §  99. 

(«)  Forbes  &  Co.  v.  Campbell,  17  July  1845, 7  D.  1068;  Fray  v.  VouUs, 
3  May  1869,  1  Ellis  and  Ellis,  839. 

(t)  Urquhart  t;.  Grigor,  12  June  1857, 19  D.  853. 

(u)  See  Chapter  on  Professional  Liability. 

(a;)  Urquhart  v,  Grigor,  supra.  See  ako  Comiie  v,  Grigor,  23  May 
1862,  24  D.  985,  and  30  Jan.  1863, 1  Macph.  357;  and  Orr  v,  Meikle  & 
Smith,  6  July  1867,  39  Jur.  657. 

(y)  Livingston  v.  Johnston,  23  Feb.  1830,  8  S.  594. 

(a)  Dickson  t;.  Taylor,  1  Nov.  1816,  1  Mur.  143. 
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mise  is  necessarily  ultra  vires  of  an  agent  in  a  question  be- 
tween the  parties  to  an  action,  yet  such  an  important  pro- 
ceeding ought  never  to  be  taken  without  special  authority, 
for  although  binding  on  a  client  it  may  be  a  good  ground 
for  an  action  of  damages  at  his  instance  against  his  agent,  (a) 

19.  As  law  agents  are  frequently  employed  as  factors  and  Powers  of 
commissioners  in  the  management  of  their  clients'  affairs,  *^"* 
it  may  not  be  out  of  place  to  point  out  what  powers  are  im- 
plied in  a  general  factory,  and  what  powers  require  to  be 
specially  conferred. 

A  general  factory  or  mandate,  i,e.  empowering  the  factor  Genc«a 
to  manage  the  constituent's  business  or  affairs  as  he  shall  ^■^'y- 
think  proper  and  expedient,(6)  is  held  to  confer  only  powers 
of  general  management  and  ordinary  administration.(c) 
It  is  even  doubted  by  Professor  Montgomerie  Bell  whether 
such  a  factory  would  authorise  a  factor  to  uplift  rents  and 
interests  except  in  a  case  of  emergency,  (d) 

20.  In  order  to  bind  his  constituent  a  factor  requires  Powers  that 
to   be    specially  authorised  to  do  any  of    the  following  b^^eciiOiy 

acts  J—  conferred 

To  sell  or  alienate  heritable  estate,(e)  or  even  move-  ^° 
able  "  of  more  than  ordinary  value  ;"(gr)  to  gift  away  any 
sort  of  property,  or  to  discharge  an  obligation  gratuitously  ;(A) 
to  postpone  a  constituent's  claims  or  security  ;(t)  to  compro- 
mise ;(4)  to  refer  to  arbitration  ;(Z)  to  purchase  or  feu  land  ;(w) 


(a)  Ante,  p.  97,  et  seq. 

(6)  Juridical  Styles,  4th  ed.,  vol.  ii.  p.  41. 

(c)  Ersk.  iii.  3.  39;  Stair  i.  12.  15;  Menzies's  Lectures  on  Convey- 
ancing,  3d  ed.  p.  472. 

{d)  Bell's  Lectures  on  Conveyancing,  p.  420. 

(e)  Stair,  i.  12. 15  ;  Eisk.  iii.  3.  39. 

(g)  Eisk.,  8upra. 

(h)  Stair  and  Ersk.,  swpra;  Purves  v.  Smith,  13  June  1628,  M.  4049  ; 
Drummond  v.  Ross,  25  Nov.  1824,  3  S.  315  (N.  E.  223). 

(t)  Bridges  v.  WUson's  Trs.,  22  Nov.  1831,  10  S.  43. 

(Jc)  Anderson's  Crs.  v.  Handyside,  16  Dec.  1737,  Elch.  (Factor)  3  ;  Hol- 
linworth  v.  Dunbar,  21  Jan.  1813,  17  F.C.,  107. 

(/)  Stair  and  Ersk.,  nfpm  /  Bell  on  Arbitration,  p.  116;  Livingston 
V.  Johnston,  23  Feb.  1830,  8  S.  594. 

(m)  Stuart  v.  Dixon,  17  July  1857, 19  D.  1071. 
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to  procure  a  constituent  entered  heir  to  an  ancestor  ;(n)  to 
enter  vassals  ;(o)  to  grant  leases  ;(p)  to  remove  tenants  ;(g) 
to  borrow  money  ;(r)  to  exercise  the  right  of  patronage ;(«) 
to  appoint  sub-factors  ;{t)  to  sue  and  defend.  («*) 
Power  to  21.  Whether  a  factor  can,  without  special  authority,  sist 

si8t  a  man-  r       ^  »  . 

dittory.  a  mandatory  for  his  constituent  seems  rather  doubtful.  In 
one  case  a  commission  granted  by  a  person  before  leaving 
this  country,  conferring  the  usual  powers  to  sue  and  defend, 
was  held  to  entitle  the  commissioner  to  sist  himself,  but  not 
another  person,  as  mandatory  for  his  constituent.(aj)    But  in 

(n)  Stair  and  Ersk.,  supra;  Pothier,  Traits  du  Contrat  de  Mandat,  §  162. 
By  the  Titles  to  Land  Consolidation  Act  (31  and  32  Vict,  c  101,  §  29),  every 
petition  for  service  is  required  to  be  subscribed  by  the  petitioner  or  by  a 
mandatory  specially  authorised  for  the  purpose.  In  the  case  of  Molle  v. 
Riddell  (13  Dec.  1811,  16  F.C.  429,  affirmed  19  June  1816,  6  Pat.  App. 
168),  a  factor,  acting  under  the  authority  of  a  general  conmiission,  having 
received  a  letter  from  his  constituent  desiring  to  be  served  heir  to  an 
estate,  "  if  not  already  set  about,"  was  held  entitled  to  expede  a  service  ; 
and  although  such  a  mandate  might  not  now  be  sufficient  under  the  Titles 
to  Land  Consolidation  Act,  an  informal  authority  of  this  kind  would  still 
justify  a  factor  in  taking  up  a  lucrative  succession  by  writ  of  dare  constat, 
or  in  any  other  way  than  by  service ;  Bell's  Lectures,  p.  421. 

(o)  Bell's  Lectures,  p.  421. 

(p)  BelFs  Lectures,  supra. 

(q)  York  Building  Co.  v.  Carnegie,  14  Nov.  1764,  M.  4054.  See  also 
16  and  17  Vict.  c.  80,  §  30. 

(r)  Thomson  v,  Fullarton,  22  Dec.  1842,  5  D.  379.  In  the  peculiar 
circumstances  of  this  case,  a  power  to  sell  certain  shares  was  held  to  imply 
a  power  to  borrow  on  the  security  of  them,  as  the  power  of  sale  would 
otherwise  have  been  inoperative. 

(«)  Tait  V.  Keith,  22  Jan.  1778,  M.  9938,  affirmed  30  March  1778,  2 
Pat.  App.  447. 

(0  Bell's  Lectures,  p.  421  ;  Menzies's  Lectures,  p.  474  ;  Story  on 
Agency,  §  13.  There  are,  however,  cases  in  which  power  to  delegate  may 
be  implied,  "  as  where  it  is  indispensable  by  the  laws  in  order  to  accom- 
plish the  end,  or  it  is  the  ordinary  custom  of  trade,  or  it  is  understood  by 
the  parties  to  fbe  the  mode  in  which  the  particular  business  would  or 
might  be  done."    Story  on  Agency,  §§  14  and  201 ;  2  Kent's  Com.  633. 

(u)  Whyte  v.  Maiwell,  1  June  1860, 12  D.  966 ;  Smith  v.  Harris,  3 
March  1854,  16  D.  727.  A  factor  with  power  to  draw  the  rents  of  land 
or  houses  would  probably  be  held  entitled  to  take  the  necessary  legal 
iiteps  to  recover  them ;  Bell's  Lectures  on  Conveyancing,  p.  422. 

(x)  Dempster  ».  Potts,  18  Feb.  1836,  14  S.  521. 
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a  recent  case  it  was  held  by  the  Lord  Ordinary  (Ormidale), 
in  whose  judgment  the  parties  acquiesced,  that  an  English- 
man holding  a  power  of  attorney  from  a  person  abroad  was 
entitled  to  appoint  a  mandatory  in  Scotland,  (y)  A  law  agent, 
however,  has  no  implied  authority  to  sist  a  mandatory  for  an 
absent  client.  (2) 

22.  Power  to  a  factor  to  alter  the  nature  of  his  constitu-  Altering 
ent's  succession  is  not  readily  inferred.  Thus,  where  the  factor  m^J^"*"!^* 
of  a  heritable  creditor  who  was  authorised  to  obtain  him  infeft 

on  a  heritable  bond,  and  "  to  act  and  do  all  other  things  re- 
lative to  the  premises,"  agreed,  along  with  the  other  credi- 
tors of  the  debtor,  to  sell  the  lands  and  divide  the  price,  and 
the  constituent  died  abroad  after  the  sale,  but  before  pay- 
ment of  the  price,  the  Court  held  that  the  factor  had  not 
suflScient  authority  to  change  the  nature  of  the  debt  from 
heritable  to  moveable,  (a) 

23.  A  factor  with  full  power  to  sue  all  necessary  actions  Factor  suing 
for  the  recovery  of  a  debt,  and  to  discharge  the  same,  may  JJi^"  °'^'* 
raise  an  action  in  his  own  name,  as  the  acting  factor  of  his 
constituent,  without  making  him  a  party  to  the  process. (6) 

24.  "  Where  in  general  mandates  some  things  are  speci-  Construing 
ally  expressed,  the  generality  is  not  extended  to  cases  of  ©f » ftlSory. 
greater  importance  than  those  which  are  expressed, "(c)  nor, 

in  ordinary  circumstances,  to  any  cases  of  a  different  kind 
from  those  which  are  expressed.(d)  In  all  cases,  however, 
a  reasonable  latitude  must  be  allowed  in  construing  the  terms 
of  a  factory.  Thus,  a  power  to  sell  will  generally,  though 
not  necessarily,  imply  a  power  to  receive  the  price  ;(c) 

(y)  Knight  v.  Freeto,  5  Bee.  1863,  2  Macpk  386.  See  also  Stoiy  on 
Agency,  §  14. 

(a)  Gunn  &  Co.  v,  Couper,  22  Nov.  1871,  10  Macph.  116. 

(a)  Brown  v.  Brown,  26  Jan.  1779,  M.  5593.  Aa  a  heritable  security 
is  now  moveable  quoad  the  succession  of  the  creditor,  unless  executors  are 
excluded  (31  and  32  Vict,  c  101,  §  117),  a  question  of  this  kind  is  less 
likely  to  arise  now  than  formerly. 

(6)  Whyte  v.  Maxwell,  1  June  1850, 12  D.  955.  See  also  Stewart  v. 
Kidd,  21  Feb.  1852,  14  B.  527. 

(c)  Stair,  i.  12. 15. 

{d)  Ersk.  iii.  3.  39. 

{#)  Thomas  v.  Walker's  Trs.,  4  Dec  1832, 11  S.  162. 
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and  although  a  power  to  sell  does  not  usually  compre- 
hend a  power  to  borrow,   yet  when  a  factor  was  autho- 
rised to  sell  certain  railway  shares,  and  to  do  all  acts  and 
deeds  needful  and  requisite  with  regard  to  them,  he  was  held 
entitled  to  borrow  money  on  them,  and  assign  them  in  se- 
curity, in  order  to  save  them  from  forfeiture  by  paying  off 
arrears  of  calls,  (e)     Similarly,  a  factor  who  has  power  to 
grant  a  lease  is  presumed  to  have  power  to  modify  its  pro- 
visions ;(gr)  and  a  factor  empowered  to  sue  for  debts  was  held 
entitled  to  enter  a  claim  for  a  debt  on  a  forfeited  estate.  (A) 
Power  must       26.  When  a  factory  specifies  a  particular  mode  in  which 
in  the  man-  an  act  is  to  be  done,  the  factor  cannot  validly  exercise  his 
scrifoi       power  in  any  other  way.     Thus,  where  a  power  of  attorney 
was  granted  by  certain  substitute  heirs  of  entail  who  resided 
abroad,  authorising  their  attorney  to  signify  their  consent  to 
a  private  bill  before  the  committees  of  the  House  of  Lords 
and  the  House  of  Commons,  but  the  power  of  attorney  did 
not  reach  this  country  until  after  the  bill  had  passed  into  an 
Act,  containing  a  clause  that  none  of  its  provisions  should 
take  effect  till  the  heirs  "to  this  Act"  should  be  declared 
before  the  Court  of  Session ;  it  was  held  that  the  power  of 
attorney  having  limited  the  consent  to  be  given  to  one  form 
only,  the  consent  could  not  be  given  in  a  different  form.(t) 
Factor  not         26.  A  f  actor  is  not  entitled  to  make  use  of  his  authority 
use  his        to  the  effect  of  making  his  constituent  a  party  to  proceedings 
.^ns"*^    in  which  their  interests  are  opposed.  (A:) 
constituent.         27.  A  coustitueut  who  recogniscs  acts  done  by  his  factor, 
tWTo-  '^^yo^d  *^®  P^w^rs  ^^ic^  ^®  ^as  conferred  upon  him,  will  be 
€XMffl^£*°  bound  by  subsequent  acts  of  the  same  kind.(Z) 

factor's 

authority.  ^^^  Thomson  v.  Fullarton,  22  Dec.  1842,  5  D.  379. 

(g)  Grant  v.  Sinclair,  23  March  1861,  23  D.  796. 
(h)  Gordon,  2  Nov.  1760,  Elch.  (Factor)  9  ;  Dnmmiond,  8  Jan.  1761, 
Elch.  (Factor)  10. 

(i)  Sir  W.  M.  Napier,  4  March  1837, 16  S.  746.    See  also  Thomson  v. 
Fullarton,  22  Dec.  1842,  5  D.  379. 

(Je)  Anderson  v.  Shand,  8  June  1833,  US.  688. 
(Q  Thomas  v.  Walker's  Trs.,  4  July  1829,  7  S.  828. 
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CHAPTER    VIII. 

DISSOLUTION  OF  THE  KELATION  OP  AGENT 

AND  CLIENT. 

1.  The  relation  of  agent  and  client  may  be  dissolved  in  Different 
any  of  the  ways  by  which  the  authority  of  ordinary  agents  ^^^^^ 
and  factors  may  be  determined,  that  is  to  say: —  ag<^n?y  may 

,  ,  termuitte. 

Ist^  By  the  revocation  of  the  client,  or  the  resignation  of 
the  agent. 

2c?,  By  the  death,  insanity,  or  bankruptcy  of  either  client 
or  agent. 

ddy  By  the  performance  of  the  business  for  which  the 
agent  has  been  employed,  whereby  he  hecomea  Jicnctus  officio, 
or  by  the  lapse  of  a  specified  time  during  which  he  has  been 
authorised  to  act.  (a) 

As,  however,  the  occurrence  of  these  events  does  not  al- 
ways operate  as  a  complete  revocation  of  an  agent's  authority, 
they  require  a  more  detailed  consideration. 

2.  The  authority  conferred  on  an  agent  or  factor  is,  in  Revocation, 
general,  revocable  at  the  will  of  the  client  or  constituent.  (6) 

Even  when  a  factory  has  been  granted  for  life,  it  may  be 
revoked  for  just  causes,  such  as  the  factor's  unfitness  for  his 


(a)  Pothier,  Traits  du  Contrat  de  Mandat,  §  100  et  seq,,  and  §  139  e^  ^. ; 
Story  on  Agency,  chapter  xviii.;  CMtty  on  Contracts,  9th  edition,  p.  193 ; 
1  Bell's  Com.  488 ;  Polling's  Law  of  Attorneys,  6th  ed.,  p.  106;  2  Kent's 
Com.  643. 

(6)  Balfour's  Practicks,  p.  301 ;  Story  on  Agency,  §  463  et  seq.;  Bell's 
Lectures  on  Conveyancing,  p.  423 ;  Menzies's  Lectures,  p.  474 ;  Bell's  Prin., 
§  228;  Regiam  Majeetatem,  iii.  16;  Freeman  v.  Fairlie,  20  Nov.  1838,  8 
Law  Journal,  Chancery,  44. 
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duties,  (c)     But  where  a  fatlier  had  nominated  tutors  for  his 
eldest  son,  and  had  at  the  same  time  appointed  a  factor  to 
manage  the  estate  during  the  son's  pupillarity,  the  tutors 
were  held  not  entitled  to  recal  the  factory  unless  the  factor 
were  guilty  of  malversation,  {d)     Authority  conferred  on  an 
agent  may  be  recalled,  not  only,  by  an  express  revocation, 
but  by  implication,  as  where  the  same  powers  are  conferred 
on  a  dififerent  person,  (e)     But  it  has  been  held  that  a  man- 
date to  grant  a  lease  was  not  impliedly  revoked  by  a  factory 
to  raise  money  on  the  estate  either  by  lease,  assignation,  or 
conveyance,  (gr)   In  all  cases  in  which  third  parties  have  been 
led  to  rely  on  an  agent's  credit  or  authority,  the  revocation 
must  be  duly  notified  to  them  in  order  to  release  the  client 
or  principal  from  liability  for  his  agent's  subsequent  trans- 
actions.(/i)     Of  course,  a  party  who  exercises  his  right  of  re- 
vocation is  bound  to  indemnify  his  agent  for  his  trouble  and 
expense,(i)  and  to  relieve  him  of  all  obligations  properly 
undertaken  in  the  course  of  his  employment,  (i;) 
Resignation.        ^'  -^^  agent  Or  factor  is  generally  entitled  to  resign,  on 
giving  reasonable  notice  of  his  intention  so  to  do.(Z)     But  an 
agent  who,  without  communicating  with  his  client,  aban- 
dons an  action  which  he  has  been  employed  to  conduct, 
subjects  himself  to  an  action  of  damages,  (m)  and  even  one  who 


(c)  Heddrington  v.  Book  &  Dod,  14  July  1 724,  M.  4047.  Ab  to  cases 
in  which  the  principal  has  expressly  agreed  that  the  authority  conferred 
shall  be  irrevocable,  and  the  agent  has  an  interest  in  its  execution,  see 
Story  on  Agency,  §  476. 

(d)  Walkinshaw  v.  Gray,  9  Dec.  1743,  M.  4049. 

(e)  Story  on  Agency,  }  474. 

(g)  Patten  t?.  Carruthers,  24  March  1770,  2  Pat.  App.  238. 
(h)  Bell's  Prin.  §  228 ;  Chitty  on  Contracts,  9th  edition,  p.  194 ;  Story 

on  Agency,  §  470. 

(i)  Walker  v.  Somerville,  13  Dec.  1837, 16  S.  217.  See  also  Forbes  t'. 
Ross  and  Paterson,  26  Nov.  1675,  1  Br.  Sup.  745. 

(k)  Story  on  Agency,  §  466;  Chitty  on  Contracts,  9th  edition,  p.  194 ; 
Ersk.  ill.  3.  40. 

(Q  Story  on  Agency,  §  478 ;  Bell's  Lectures  on  Conveyancing,  p.  424 ;  i 

Ersk.  iii.  3.  40.  j 

(m)  Urquhart  v.  Qrigor,  12  June  1857, 19  D.  853.  See  also  Henderson 
V.  GUfiUan,  24  May  1833,  11  S.  653.  ' 
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has  ceased  to  act  as  agent  is  liable  for  loss  arising  from  his 
not  answering  letters  relating  to  the  affairs  of  a  former 
client.  (»)  When  an  agent  retires  from  the  conduct  of 
litigation  the  Court  will  not  order  intimation  thereof  to  he 
made  to  the  opposite  party,  (o)  But  where  an  agent  has 
intimated  his  withdrawal,  or  has  died,  it  is  proper  for  the 
Court,  before  pronouncing  judgment  by  default,  to  order 
intimation  to  be  given  to  the  client  of  the  motion  for  judg- 
ment by  default,  (p)  It  has  never  been  decided  in  Scotland 
whether  a  law  agent  is  entitled  to  abandon  without  reason- 
able cause  the  prosecution  or  defence  of  an  action  which  he 
has  undertaken  to  conduct:  but  an  opinion  has  been  ex- 
pressed that  he  is  not,(q)  and  this  is  in  accordance  with 
English  law.(r) 

(n)  Short  v,  Lascelles,  16  May  1828,  6  S.  810. 

(o)  Scott  V.  Christie,  16  Dec.  1866, 19  D.  178. 

(p)  Ritchie  v,  Aitchison,  21  Jan.  1848, 10  D.  454.  Ab  to  the  pioceed- 
ings  reqiiired  in  English  Courts  on  the  withdrawal  of  an  attorney,  see 
Lush's  Practice,  3d  ed.,p.  263,  and  PuUing's  Lawof  Attorneys,  6th  ed.,p.  110. 

(q)  Per  Lord  President  Hope  in  Johnstone  v.  Scott,  4  Jan.  1829, 
7  S.  234. 

(r)  ^'  It  was  formerly  considered  that  an  attorney  who  had  once  under- 
taken the  prosecution  or  defence  of  a  suit  for  his  client,  was  bound  to 
continue  his  services  until  it  was  concluded,  although  the  client  omitted 
to  furnish  the  necessary  funds.  (1  Sid.  31 ;  Mordeeai  v.  Solomon^  Say. 
173,  Tidd,  9th  edit.  86.)  But  it  is  now  settled  that  an  attorney  is  not 
required  to  proceed  to  the  end  of  a  suit,  in  order  to  be  entitled  to  his 
costs;  but  that  he  may,  upon  reasonable  cause  and  reasonable  notice, 
abandon  the  conduct  thereof,  and  recover  his  costs  for  the  period  during 
which  he  has  been  employed.  (Hams  v.  Oshowm,  2  C.  and  M.  629 ; 
Whitehead  v.  Lard,  7  Eich.  691 ;  NichdU  v.  JFilttm,  11  M.  and  W.  106; 
Varucmdau  v.  Brovm,  9  Bing.  402.  What  is  not  reasonable  notice  of 
abandonment;  Hoby  v.  BuUt,  3  B.  and  Ad.  360.)  Thus,  if  the  client 
denies  his  liability  to  pay  the  costs  already  incurred  in  the  suit,  the 
attorney  may  at  once  refase  to  proceed  farther  therewith,  and  bring  an 
action  for  his  costs.  {Hawkes  v.  CoUrell,  3  H.  and  N.  243.)  So  where,  in 
an  action  in  an  attorney's  bill  for  business  done  in  Chancery,  it  appeared 
that  the  plaintifF  had  given  notice  that  he  would  not  go  on  with  the  suit 
without  being  supplied  with  money,  and  had  actually  given  up  the  papers 
on  the  master  making  a  report :  it  was  held  that  the  attorney  might  re- 
cover for  the  work  done  up  to*that  time,  although  the  suit  was  not  finally 
determined.  (Boweon  v.  Erie,  M.  and  M.  638.)  So  it  is  held  that  an 
attorney  is  not  bound  to  proceed  with  a  cause,  unless  the  client,  on  reason- 

H 
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Death.  4.  In  the  case  of  an  ordinary  mandate  or  factory,  the 

authority  of  the  agent  or  factor  ceases  at  the  death  of  the 
client  or  constituent:  Trwriwo  mandante,  cessat  mandatum.{8) 
And  where  the  appointment  has  been  made  by  a  body  of 
trustees,  tutors,  or  others,  if  their  power  ceases  by  the  death 
of  any  one  of  their  number,  the  appointment  will  also  fall 
at  the  death  of  any  one  of  them.(^)  But  an  agent  or  factor 
is  entitled  to  act  until  he  receive  authentic  intelligence  of 
the  death  of  his  employer  ;(t«)  alid  exceptional  cases  may 
occur  in  which,  notwithstanding  his  constituent's  death,  a 
factor  may  carry  out  directions  previously  given  to  him. (a?) 
A  procuratory  in  rem  suam  does  not  fall  by  the  death  of  the 
granter.(y) 
insanitj  of  5.  It  is  uot  quitc  clcar  whether  the  supervening  insanity 
^*®°*-  of  a  client  necessarily  operates  a  recal  of  an  agent's  appoint- 
ment, (z)    Third  parties  who  have  dealt  with  the  agent  in 

able  notice,  make  advances  to  pay  costs  out  of  pocket.  (WcLdaworthY, 
Marshall,  2  C.  and  J.  665.)  And  it  has  been  held  that  if  an  attorney  had 
reasonable  ground  for  commencing  an  action,  and  it  appears  that  he 
desisted  only  because  he  afterwards  found  that  the  cause  could  not  be  sus- 
tained, he  will  be  entitled  to  recover  for  his  work  and  labour.  (Per  Tindal, 
C.  J.,  Lawrence  v.  PotU,  6  C.  and  P.  428.)"— Chitty  on  Contracts,  9th 
edition,  p.  529.  See  also  Pulling's  Law  of  Attorneys,  5th  edition,  p.  326 ; 
Story  on  Agency,  §  479;  and  Pothier,  Contrat  de  Mandat,  §  142. 

(«)  Duffiis  V.  Forrester,  2  Feb.  1628,  M.  3166;  Brummond  o.  Sinclair, 
17  Dec.  1714,  M.  4046;  Balfour's  Practicks,  p.  301 ;  Pothier,  Contrat  de 
Mandat,  §  139;  Story  on  Agency,  §  488;  Bell's  Prin.  §  228;  £rsk.iii.  3. 
40 ;  1  Bell's  Com.  488;  Malins  v.  Greenaway,  24  Nov.  1847, 10  Beavan,  564. 

(0  Stewart  v.  Baikie,  29  Feb.  1832, 10  S.  392,  reversed  7  April  1834, 
7  W.  and  S.  211. 

(tt)  Campbell  v.  Anderson,  7  Dec.  1826,  5  S.  86  (N.  £.  80),  affirmed  1 
May  1829,  3  W.  and  S.  384 ;  Ersk.  iii.  3.  41 ;  Just  Inst.  iii.  26.  9. 
See,  however,  Kennedy  v,  Kennedy,  15  Nov.  1843,  6  D.  40. 

(x)  Straiton  v.  Straiton,  7  Dec  1692, 4  Br.  Sup.  16.  Story  on  Agency, 
§496. 

(y)  Shaw  v.  Dunipace,  30  June  1629,  M.  3166;  Story  on  Agency, 
§  489.  Procuratories  of  resignation  and  precepts  of  sasine  are  expressly 
declared  by  the  statute  1693,  c  35,  not  to  fall  on  tlie  death  of  either 
granter  or  grantee.  Precepts  of  elare  constat,  which  were  excepted  from 
this  provision,  now  remain  in  force,  notwithstanding  the  death  of  the 
granter ;  31  and  32  Vict  c.  101,  §  103. 

(z)  Morrison  v.  E.  of  Sutherland,  21  June  1749,  M.  4595,  reversed  13 
Feb.  1750, 1  Pat.  App.  456;  Allan,  10  Feb.  1854, 16  D.  534;  JFalcatt,  11 
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bona  Jidey  and  in  ignorance  of  the  client's  incapacity,  are 
entitled  to  be  protected; (a)  but  as  soon  as  an  agent  becomes 
aware  of  a  client's  insanity  he  ought  not  to  continue  to  act 
for  him  in  judicial  proceedings  without  obtaining  fresh 
authority  from  his  legal  guardians.  (&)  In  a  recent  case, 
where  the  pursuer  had  become  insane  during  the  dependence 
of  a  reclaiming  note,  his  counsel  informed  the  Court  of  the 
circumstance,  and  the  Court  continued  the  cause  to  enable 
the  nearest  relatives  of  the  pursuer  to  consider  whether 
they  would  apply  for  the  appointment  of  a  cura;Uyr  bonis ; 
and  on  their  failing  to  take  any  steps  in  the  matter,  a 
curator  ad  litem  was  appointed  on  the  motion  of  the  de- 
fender, (c)  In  somewhat  special  circumstances,  it  was  held 
that  the  currency  of  an  agent's  account  was  not  interrupted 
I  y  his  client's  having  a  fit  of  insanity  of  a  few  weeks' 
duration,  (c?) 

6.  The  bankruptcy  of  a  client  or  constituent  operates  as  Bank- 
a  revocation  of  his  agent's  authority  in  regard  to  all  rights  ™P*®y- 
of  which  he  is  divested  by  the  bankruptcy,  (e)     The  bank- 
ruptcy of  the  agent  generally  operates  also  as  a  revocation 

of  his  authority,  (gr) 

7.  When  authority  is  conferred  for  a  definite  period,  it  Lapse  of 
terminates  with  the  lapse  of  that  -period.     Thus  a  factory  to  *'"**• 
endure  while  a  party  is  absent  from  this  country  naturally 

falls  on  his  return.  (A)  A  factory  granted  indefinitely  by  a 
minor  with  consent  of  his  curators,  does  not  fall  on  his 
attaining  majority,  but  continues  until  it  be  de  facto 
recalled,  (i) 


Feb.  1826,  3  Bingham,  423 ;  Pothier,  Contrat  de  Mandat,  §  139 ;  Stoiy  on 
Agency,  §  481 ;  2  Kenf  8  Com.  645 ;  Bell's  Prin.  §  228. 

(a)  1  Bell's  Com.  489;  Pollock  v.  Paterson,  10  Dec.  1811,  16  F.C.  369 
and  727 ;  Ivory's  Ersk.  vol.  i.  note  244. 

(6)  Reid  v.  Duff,  19  Jan.  1839,  1  D.  400 ;  M'Call  t7.  Sharp,  31  Jan. 
1862,  24  D.  393.    Pothier,  Contrat  de  Mandat,  §  139. 

(c)  Mitchell  r.  Whitelock,  10  Dec.  1864,  3  Macph.  229. 

{d)  Wink  V.  Mortimer,  8  March  1849, 11  D.  996. 

(e)  Story  on  Agency,  §  482 ;  1  Bell's  Com.  488 ;  Bell's  Lectures,  p.  424. 

ig)  Story  on  Agency,  §  486. 

Qi)  Haggart  v.  Miller,  29  May  1838,  16  S.  1058. 

(i)  Nasmith  t?.  Nasmith,  12  Nov.  1624,  M.  4046. 

h2 
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8.  There  are  no  Scotch  cases  in  regard  to  the  dissolution 
of  the  relation  of  agent  and  client  by  the  performance  of  the 
work  for  which  the  agent  has  been  employed.  It  has,  how- 
ever, been  held  in  England  that  the  authority  of  an  attorney 
employed  to  conduct  litigation  comes  to  an  end  when  final 
judgment  has  been  obtained,  (2;)  but  that  it  may  be  renewed 
by  any  acts  showing  the  client's  intention  that  his  attorney 
shall  continue  to  act  for  him.(Z) 

(k)  Macheath  v.  EUis,  1  May  1828, 4  Bingham,  578.   See  also  Oughton's 
Ordo  Judiciorum,  vol.  i.  tit.  51. 

(Q  Butler  v.  Knight,  22  Jan.  1867^  2  Law  Reports,  Exchequer,  109. 
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CHAPTER    IX. 

REMUNERATION  OF  LAW  AGENTS. 

1.  When  a  law  agent  is  professionally  employed,  he  does  impUed 
not  require  to  stipulate  that  he  is  to  be  paid  for  his  services,  uwlgLts 
the  mere  fact  of  his  employment  being  sufficient  to  infer  an  to'emuncr*- 
xmdertaking  on  the  part  of  his  client  to  allow  him  remunera- 
tion at  the  ordinary  rate,  (a)  It  is  only,  however,  in  matters 
properly  falling  within  the  scope  of  a  law  agent's  business 
that  such  an  undertaking  can  be  reasonably  regsirded  as 
implied.  It  has  accordingly  been  held  that  an  agent 
accepting  the  office  of  a  member  of  a  committee  of  a  joint- 
stock  company  is  bound,  in  the  absence  of  any  stipulation  to 
the  contrary,  to  discharge  gratuitously  all  the  ordinary 
duties  of  a  member.  (6)  The  presumption  in  favour  of  re- 
muneration may,  of  course,  be  rebutted  by  circumstances ; 
as,  for  example,  where  a  law  agent  is  precluded  from  making 
professional  charges  on  account  of  his  holding  a  fiduciary 
character,(c)  or  where  he  has  agreed  to  give  his  services 
gratuitously,  or  to  charge  only  his  outlays,  (d)  But  so  strong 
is  the  legal  presumption,  that  such  an  agreement  will  not  be 
inferred  from  a  promise  by  an  agent  to  defend  any  summons 

(a)  Cullen  v.  Baillie,  19  June  1856, 2  Macq.  80 ;  Goodsir  v  Carruthers, 
19  June  1858,  20  B.  1141 ;  Bell  v.  Ogilvie,  18  Dec.  1863,  2  Macph.  336; 
Winton  v.  Airth,  17  July  1868,  40  Jur.  622. 

(6)  Duncan  v.  Union  Canal  Co.,  8  Feb.  1831^  9  S.  398. 

(c)  On  account  of  its  importance  tlds  disability  is  folly  considered  in 
a  separate  chapter. 

[d)  Swanson  v.  Robertson,  14  June  1833, 11  S.  718;  Thioaites  v.  Mae- 
kerson,  10  July  1828,  3  Carrington  and  Payne,  331 ;  In  re  PkUp,  10  Feb. 
1860,  2  Giffard,  35. 
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that  may  be  brought*  against  a  party  ;(e)  and  even  litigants 
on  the  poor's  roll  are  not  absolutely  exempt  from  liability  for 
their  agents'  accounts.  (/) 
Agent  con-  2.  A  duly  qualified  law  agent  who  has  conducted  a  cause 
own^ofuse.  ^^  ^is  owu,  and  been  found  entitled  to  expenses,  is  allowed 
to  make  professional  charges  for  his  trouble,  (gr)  In  a  recent 
case  an  award  of  expenses  in  favour  of  a  writer  to  the  signet, 
pursuing  an  action  against  a  client,  was  held  to  embrace  (1) 
a  remuneration,  but  not  on  the  scale  of  professional  charges, 
for  time  for  searching  for  documents  of  which  he  wa& 
custodier,  with  a  view  to  his  examination  as  a  haver ;  (2)  the 
expense  of  making  copies  and  inventories  of  documents,  Ac. ; 
and  (3)  the  expense  of  going  to  London  and  acting  as  his 
own  agent  there  at  the  examination  of  the  defender  as  a 
witness  (the  nature  of  the  case  being  such  as  to  necessitate 
professional  attendance  at  the  examination) ;  but  he  was 
held  not  entitled  to  the  expense  of  a  London  agent  who 
also  attended  on  his  behalf,  nor  the  charges  and  expenses 
incurred  by  going  twice  to  London  to  attend  the  defender^& 
examination  as  a  haver,  but  only  to  the  charges  which  would 
have  been  incurred  for  securing  the  attendance  of  counsel 
and  a  London  solicitor.  (A)  In  another  case,  a  country  agent 
was  not  allowed  remuneration  for  loss  of  time  as  a  pro- 
fessional man  in  coming  to  Edinburgh  to  depone  as  a  party 

(e)  Young  v.  M^Gill,  28  May  1823,  2  S.  346  (N.  E.  303). 

(/)  It  is  expressly  provided  by  A.  S.  10  July  1839,  §  135,  that  in  the 
Sheriff-Court  "the  pauper  shall  not  be  liable  in  payment  of  any  of  the 
dues  of  the  Court,  or  fees  to  the  procurator,  or  to  the  officer,  except  actual 
outlay,  unless  expenses  shall  be  awarded  and  recovered  in  the  process.*^ 
In  the  Court  of  Session,  on  the  other  hand,  it  would  appear  that  a  poor's 
agent  is  entitled  to  operate  payment  of  his  account  out  of  any  fund  which 
may  come  to  belong  to  a  client  on  the  poor's  roll,  although  he  will  not  be 
permitted  to  use  personal  diligence;  Taylor  v.  Bair,  11  March  1841,  3  B. 
892,  and  16  F.  936;  Gordon  i;.  Davidson,  13  June  1865,  3  Macph.  938. 

(^)  Cuthbertson  v.  Elliot,  14  Jan.  1860,  22  D.  389.  The  English  rule 
on  the  subject  is  the  same  as  ours;  Lush's  Practice,  3d  ed.  p.  896; 
Pulling's  Law  of  Attorneys,  6th  ed.  p.  267 ;  Archbold's  Chatty's  Practice, 
12th  ed.,  vol.  i.  p.  48.  The  French  authorities  to  the  same  effect  will  be 
found  elaborately  discussed  in  Ghigy  v.  Brown,  15  Dec.  1866,  1  Law 
Reports,  Privy  Council  Appeals,  411. 

{h)  Cuthbertson  v.  Elliot,  14  Jan.  1860,  22  D.  389. 
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on  a  reference  to  oath.(f)  A  professional  man  who  is  ex- 
amined as  a  haver  by  his  opponent  is  not  entitled  pendente 
proc€88u  to  claim  remuneration  for  time  and  trouble  \(k)  but 
he  may  be  allowed  reimbursement  of  actual  outlay.  (2) 

If  an  agent  who  conducts  his  own  cause  is  uncertificated, 
he  can  recover  no  more  than  his  actual  outlays,  (m) 

3.  It  is  stated  by  Mr  Menzies  and  Mr  A.  M.  Bell,  in  their  implied 
Lectures  on  Conveyancing,  that  the  office  of  factor  is  pre-  S^JJ^  ^ 
sumed  to  be  gratuitous  when  there  is  no  mention  of  remu-  ^'™'*" 
neration  in  the  factory.  («)    Their  only  authority,  however, 
for  this  statement  is  a  case  which  was  decided  in  1736  ;  (o) 
while  other  decisions,  most  of  which  are  more  recent,  seem 
to  show  that  it  is  always  a  question  of  circumstances  whether, 
in  the  absence  of  an  express  stipulation,  a  factor  who  is  not 
a  law  agent  is  entitled  to  remuneration  for  his  services,  (j?) 
In  any  case,  as  professional  men  are  not  generally  presumed 
to  act  gratuitously,  the  applicability  of  such  decisions  to  law 
agents  at  the  present  day  seems  more  than  doubtful.    It  has, 
moreover,  been  recently  held  that  the  office  of  factor  for  a 
trust  is  in  its  nature  remunerative,  (q)    Power  to  appoint  sub- 

(%)  Thorbum'a  Trs.  v.  Short,  22  May  1838, 16  S.  1016. 

(jfc)  M'GiU  V.  Ferrier,  2  Dec.  1836,  15  S.  178. 

\l)  Burden  v.  Leitch,  11  July  1840,  2  D.  1380. 

(m)  Stewart  v.  A.  B.,  16  May  1827, 5  S.  668  (N.  E.  614) ;  M^Qowan  v. 
Baillie,  6  March  1828,  6  S.  696 ;  Ireland  v.  Wilson,  25  June  1851, 13  D. 
1226. 

(n)  Menzies,  3d  edition,  p.  475 ;  Bell,  p.  425. 

(o)  Lady  Orbiston  v.  Hamilton,  17  Feb.  1736,  M.  4063. 

Ip)  Duchess  of  Buccleuch  v.  Naime,  1  July  1712,  M.  4051  and  4061 ; 
Graham  v.  Freer,  14  Jan.  1824,  2  S.  606  (N.  E.  518) ;  Brown's  Trs.  v. 
Brown,  3  March  1830,  4  W.  &  S.  28;  Sanderson  v.  Donaldson,  23  Nov. 
1830,  9  S.  74;  Robarts  v.  Court,  24  Jan.  1833, 11  S.  314,  affirmed  25  July 
1838,  3  S.  &  M'L.  317. 

(g)  Goodair  v.  Garruthers,  19  June  1858,  20  D.  1141.  In  this  case 
trustees,  who  were  empowered  by  the  trust-deed  to  appoint  agents  and 
fectors  either  of  their  own  number  or  other  fit  persons,  nothing  being  said 
as  to  remuneration,  employed  a  legal  firm  of  which  one  of  the  trustees  was 
a  partner;  and  the  Court  held  that,  the  offices  of  agent  and  factor  being 
in  their  nature  remunerative,  the  authority  to  appoint  a  trustee  to  hold 
them  implied  authority  to  allow  him  remuneration,  and  that  the  firm  was 
therefore  entitled  to  charge  the  trust-estate  with  commission  and  law 
expenses. 


120  REMUNERATION  OP  LAW  AGENTS. 

factors  includes  a  power  to  allow  them  a  reasonable  salary,  (r) 
But  even  when  a  factor  is  entitled  under  his  factory  to  a 
salary,  he  may  show  by  his  actings  that  he  passes  from  his 
right,  for  example,  by  rendering  accounts  for  many  years 
without  making  any  charge  for  his  trouble ;(«)  and  he  may 
be  similarly  barred  from  claiming  remuneration  for  extra 
services  not  covered  by  the  salary  allowed  him.(^) 
impKcd  4.  There  is  an  old  case  in  which  an  English  attorney, 

SLtion  who  had  acted  as  an  election  agent,  was  held  not  entitled  to 
J^^era-  ^  recompense  without  a  previous  bargain,  (u)  But  the  de- 
**<*"•  cision  cannot  be  regarded  as  authoritative  at  the  present 

day,  especially  as  it  seems  contrary  to  the  law  of  England,  (a;) 
lu^^ent  5^  Although  clients  are  bound,  if  required  by  their  agents, 
ments.  to  supply  fuuds  for  necessary  disbur8ements,(y)  it  is  the 
general  practice  of  law  agents  to  advance  such  sums  as  are 
needed  for  incidental  outlay,  such  as  fees  to  counsel,  dues  of 
court,  and  stamp-duties.  («)     Agents  are,  of  course,  entitled 

(r)  D.  of  Roxburgh  v.  Swinton,  2  March  1824^  2  Sh.  Ap.  18;  Graham 
1?.  Freer,  14  Jan.  1824,  2  S.  606  (N.  E.  618). 

(s)  Boyes  v.  Waring,  6  March  1822,  1  Sh.  Ap.  121;  Qraham  v.  Freer, 
14  Jan.  1824, 2  S.  606  (N.  E.  618) ;  Sanderson  v.  Donaldson,  23  Nov.  1830, 
9  S.  74.    See  also  PhcDnix  Assurance  Co.  v.  Young,  6  June  1834, 12  S.  680. 

(0  Rose  V.  E.  of  Fife,  26  April  1806,  6  Pat.  App.  116. 

(u)  Bulman  v.  £.  of  GkJloway,  16  Jan.  1766,  M.  13,436. 

(x)  Hingest(m  v.  Kelly,  22  June  1849,  18  Law  Journal,  Exchequer,  360. 
In  this  case,  the  plaintiff  having  without  any  express  agreement  given 
his  services  as  an  election  agent,  and  voted  for  the  defendant  at  the  elec- 
tion, which  a  paid  agent  wa£  not  entitled  to  do,  the  Court  held  that  the 
true  question  for  the  jury  was  whether,  taking  all  the  evidence  together, 
the  plaintiff  had  made  out  that  he  was  to  be  paid  for  his  services;  Parke, 
B.,  observing  "  the  plaintiff  being  a  professional  man  and  performing  pro- 
fessional services^  was  prima  facie  entitled  to  remuneration.  His  voting, 
indeed,  was  an  act  which  amounted  to  a  statement  by  himself  that  he  was 
not  to  be  paid.  Still,  if  the  case  had  rested  there,  the  jury,  notwithstand- 
ing the  voting,  might  have  believed  that  the  contract  was  that  the  plaintiff 
was  to  be  paid." 

(y)  Per  Lord  Justice-Clerk  Inglis,  in  Bell  v.  OgUvie,  18  Dec  1863,  2 

Macph.  336. 

{z)  The  same  practice  now  prevails  in  England,  although  it  seems  to 
have  been  formerly  considered  illegal  for  an  attorney  to  lay  out  his  own 
money  for  the  maintenance  of  his  clients'  suits. — PuUing's  Law  of  Attor- 
neys, 6th  ed.,  p.  323. 
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to  be  reimbursed  all  such  advances,  as  well  as  all  other 
proper  outlays  made  by  them  in  the  course  of  their  employ- 
ment on  account  of  or  for  the  benefit  of  their  clients,  (a) 
They  are  also  entitled  to  be  relieved  of  aU  expenses  incurred 
in  carrying  on  or  defending  actions  in  their  own  name  for 
the  benefit  and  at  the  express  or  implied  request  of  their 
<5lients.(6) 

6.  As  a  general  rule,  an  agent  is  not  entitled  to  recover  What  dis- 
from  a  client  disbursements  which  are  either  unreasonable  cmdoTS** 
or  manifestly  unnecessary,  unless  they  have  been  expressly  '««>^e'«^ 
authorised  by  the  client  himself,  (c)    Moreover,  an  agent 

may  forfeit  aU  claim  to  reimbursement,  ets  well  as  to  remu- 
neration, if  through  his  negligence  or  mismanagement  his 
proceedings  have  proved  useless  or  prejudicial  to  his  em- 
ployer, (d)  And  a  practitioner  who  is  not  duly  quahfied  by 
admission  and  taking  out  an  annual  certificate  is  incapable 
of  suing  for  disbursements  made  by  him  in  proceedings  which 
he  is  not  entitled  to  conduct,  (e) 

7.  The  amount  of  remuneration  implied  in  the  employ-  Tables  of 
ment  of  law  agents  is  regulated  by  a  fixed  tariflF.     Charges  ^^' 
for  conducting  judicial  proceedings  are  regulated  by  the 
table  of  fees  of  the  court  in  which  the  proceedings  have 
taken  place,  (gr)     In  regard  to  conveyancing  and  general 

(a)  Carrick  v.  Manford,  26  Jan.  1854,  16  D.  410;  Sinclair  v.  Biyson, 
16  June  1826,  4  S.  97  (N.  E.  99) ;  Stuart  v.  Stevenson,  13  Feb.  1828,  6  S. 
591 ;  M*Ra  t?.  Pedie,  3  Dec.  1836,  14  S.  100;  Dingwall's  Tr.  t;.  Earl  of 
Kintore,  1  Feb.  1862,  24  D.  427 ;  Story  on  Agency,  §  335 ;  Pothier,  Traits 
du  Contrat  de  Mandat,  §  133.  See  also  Wood  v.  Northern  Reversion  Co., 
20  Dec.  1848, 10  D.  941. 

(6)  Alison  17.  Smart,  26  Feb.  1840, 15  F.  703,  and  2  D.  676 ;  Cairick  v. 
Manford,  26  Jan.  1854,  16  D.  410;  Story  on  Agency,  §  336. 

(c)  Story  on  Agency,  §  336 ;  Neilson  v.  Livingstone,  20  Jan.  1859,  21 
D.  282.  See  also  In  re  Bevan,  8  Feb.  1846,  20  Beavan  146,  in  which  a 
solicitor  who  took  a  journey  to  Paris  merely  to  obtain  the  execution  of  a 
deed  was  allowed  only  the  expense  which  woiQd  have  been  incurred  by 
sending  it  to  an  agent  on  the  spot,  although  on  a  previous  occasion  the 
client  had  expressly  authorised  a  similar  journey. 

(d)  See  sections  20-23  of  this  chapter ;  and  Leiois  v.  Scmrnd,  17  April 
1846,  8  Adolphus  and  EUis,  Queen's  Bench,  686. 

(e)  See  Chapters  II.  and  III. 

(g)  Sinclair  v.  Bryson,  16  June  1825,  4  S.  97  (N.  E.  99).  See  the  Ap- 
pendix to  this  treatise,  and  Chapter  XII.,  on  Taxation. 
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Whenconi' 
misrion  is 
•Uowed  on 
cash  trans- 
actiouB. 


business,  certain  tables  of  fees  have  been  adopted  by  the 
various  legal  bodies. (A)    That  of  the  Society  of  Writers  to 
the  Signet  is  in  use  throughout  the  whole  country,  with  the 
exception  of  what  may  be  termed  the  Glasgow  and  Paisley 
district,  in  which  a  slightly  diflferent  scale  of  charges  is 
adopted. (i)    As,  however,  the  monopoly  of  law  agents  ex- 
tends only  to  court  practice,  no  society  has  power  to  make 
bye-laws  regarding  the  amount  of  fees  to  be  charged  for 
conveyancing,  4c.,  which  shall  be  binding  on  its  members ; 
and  where  any  dispute  arises  the  Court  may  determine  the 
quantum  meruit^  irrespective  of  any  table  of  fees.(i)    Very 
few  questions  of  tliis  kind  have  been  raised.     It  may,  how- 
ever, be  mentioned  that  the  Court  have  decided  that  an 
agent  who  has  prepared  a  writ  of  confirmation  is  entitled  to 
charge  the  vassal  an  ad  valorem  fee  ;(Z)  and  that  a  legatee  is 
not  bound  to  grant  a  formal  discharge  for  a  specific  legacy, 
and  pay  an  ad  valorem  fee  to  the  agent  preparing  it ;  but  it 
has  been  observed  that  the  case  of  a  residuary  legatee  is  dif- 
ferent, because  trustees  or  executors  are  entitled  to  be 
exonered  on  paying  over  the  residue  to  the  party  entitled  to 
ii.{rn)    Where  several  parcels  of  land  are  sold  or  feued  to 
the  same  party,  they  oughfc  generally  to  be  included  in  one 
deed  ;  and  the  extra  expense  caused  by  separate  conveyances 
will  not  be  allowed,  unless  they  have  been  specially  desired 
or  are  obviously  expedient. (n)     When  an  ad  valorem  fee  is 
charged  on  a  transaction,  it  covers  all  relative  matters,  such 
as  the  examination  of  a  progress  of  titles,  the  drafting  of  the 
deed,  the  correspondence  and  meetings  in  regard  to  it,  and  the 
responsibility  for  the  sufficiency  of  the  title  to  an  estate,  (o) 
8.  A  law  agent  is  not  entitled  to  any  commission  on 
sums  received  by  him  on  behalf  of  his  clients  in  transactions 

Qi)  Appendix  to  this  treatise. 

(t)  Neilson  ».  Livingstone,  20  Jan.  1859,  21  D.  282;  Galloway  v.  Ran- 
ken,  11  June  1864,  2  Macph.  1199. 

{h)  Qalloway  v.  Ranken,  supra  (t). 

(Q  Qalloway  r.  Ranken,  swpra  (i). 

(m)  Fleming  v.  Brown,  6  Feb.  1861,  23  D.  443. 

(n)  Neilson  v.  Livingstone,  20  Jan.  1859,  21  B.  282. 

(o)  Journal  of  Jurisprudence,  xiv.  29;  Hope  v.  Hope,  12  Feb.  1856, 
18  D.  585. 
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for  which  he  charges  ad  valorem  fee8.(o)  lu  all  other  cases, 
the  right  to  a  commission  and  the  amount  thereof  seem  to 
depend  upon  circumstances.  In  one  case  an  agent  was  held 
not  entitled  to  charge  a  commission  of  2^  per  cent,  on  sums 
passing  through  his  hands,  amounting  to  £6646,  of  which 
£5000  had  been  delivered  to  him  merely  in  order  to  be 
handed  over  to  a  party  who  had  agreed  to  borrow  it ;  but 
the  auditor  having  reported  that  £42  was  a  suflBcient  recom- 
pense, that  sum  was  allowed  to  the  agent  for  his  trouble,  (p) 
Even  when  an  agent  is  not  legally  entitled  to  charge  a  com- 
mission, a  client  may  be  barred  by  acquiescence  from  objecting 
€x  post  facto  ;{q)  and  conversely,  an  agent  who  regularly 
renders  his  accounts  without  making  any  charge  for  com- 
mission will  be  held  to  have  waived  or  abandoned  his  right 
to  do  80.(r) 

9.  Where  a  factor  is  entitled  to  a  reasonable  gratification  Amount  of 
for  his  trouble,  but  the  parties  are  not  agreed  as  to  the  allowed. 
amount,  the  Court  will  fix  it  according  to  the  circumstances 

of  the  case,  2^  per  cent,  being  regarded  as  a  moderate  com- 
mission, («)  while  5  per  cent,  seems  to  be  the  maximum  in 
ordinary  circumstances.  (^ 

10.  The  law  of  Scotland  regards  with  great  suspicion  Agreements 
and  jealousy  any  deviation  from  the  fixed  tariff  according  to  agent  and 
which  law  agents  are  entitled  to  be  remunerated,  (w)     The^*"*** 
rule  of  law  on  this  subject  is  founded,  not  only  on  the  danger  *><>» 


remnnerft- 


(o)  Renny  v.  Bruce,  26  Jan.  1837,  16  S.  418 ;  Hope  v.  Hope,  12  Feb. 
1856,  18  D.  586  ;  Neilson  v.  Livingstone,  20  Jan.  1859,  21  D.  282. 

(p)  Dunlop's  Trs.  v.  Lang,  18  Jan.  1825,  3  S.  442  (N.  E.  309). 

(g)  Ommaney  v.  Smith,  3  March  1864, 16  D.  721. 

(r)  Tod's  Trs  v.  Melville,  5  Feb.  1836,  14  S.  432.  See  also  Boyes  v. 
Waring,  6  Mar.  1822, 1  S.  App.  121 ;  Graham  v.  Freer,  14  Jan.  1824,  2  S. 
606  (N.  E.  508) ;  Sanderson  v,  Donaldson,  23  Nov.  1830,  9  S.  74 ;  Phoe- 
nix Assurance  Co.  v,  Toung,  5  June  1834, 12  S.  680. 

(«)  Campbell  v.  Rose,  6  Dec.  1752,  M.  516,  and  6  Br.  Sup.  802 ; 
Brown's  Trs.  v.  Brown,  3  March  1830,  4  W.  &  S.  28. 

(Q  D.  of  Queensberry  v.  M'Murdo,  14  May  1804,  4  Pat  App.  566, 

(u)  The  law  of  England  on  this  subject  has  been  completely  altered 
by  a  recent  statute  (33  and  34  Vict  c.  28),  which  allows  attorneys  and 
solicitors  to  enter  into  agreements  with  their  clients  as  to  the  amount  and 
mode  of  their  remuneration.  Improper  agreements  may,  however,  be  set 
aside. 
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of  agents  taking  advantage  of  their  clients,  but  also  on  the 
principle  that  the  stirring  up  of  doubtful  law-suits  is  not  to 
be  encouraged,  (a?) 
Bemnnera-         11.  There  is  Only  one  case  in  which  an  agreement  to 
fh  °cSu-7  allow  a  law  agent  remuneration  beyond  the  ordinary  rate 
rate.  y^^  brought  Under  the  notice  of  the  Court.      In  that  case 

an  English  solicitor  had  agreed  to  bear  the  whole  expense 
of  prosecuting  a  claim  to  an  estate  in  Scotland,  on  condition 
that  he  was  to  receive,  if  successful,  a  large  sum  in  addition 
to  his  expenses.  The  action  having  failed,  the  solicitor 
claimed  payment  of  his  business  account,  on  the  ground  that 
the  agreement  was  unlawful.  The  Court  expressed  some 
doubt  as  to  the  illegality  of  the  agreement,  as  the  solicitor 
had  not  advised  the  litigation,  or  acted  as  agent  in  the  pro- 
ceedings ;  but  they  held  that,  whether  the  agreement  was 
lawful  or  not,  the  solicitor  was  barred  from  pleading  its  ille- 
gality, and  claiming  remuneration  on  a  footing  inconsistent 
with  it.(y)  There  is  thus  no  positive  authority  in  regard 
to  the  legality  of  such  agreements ;  but,  on  the  analogy 
of  the  Common  Law  of  England  on  the  subject,  (2)  it  is 
thought  that  a  law  agent  could  not  enforce  an  agreement 
under  which  he  was  to  receive  more  than  the  usual  pro- 
fessional remuneration.(a) 
Agroement  12.  It  sometimes  happens  that  an  agent  undertakes  to 
"^p^j,  conduct  a  cause  on  the  understanding  that  he  is  to  be  paid 
^^  we  ^^^y  ^^^  actual  outlays  unless  he  succeeds  in  recovering  his 
recovered     professional  charffcs  from  the  opposite  party  ;  and  this  is  a 

fromoppo-    '^  ^  X      1.        A-       V      X  •    l-         ir 

site  party,    very  commou  arrangement  when  the  client  is  himself  a  pro- 
fessional man.(&)    When  an  agreement  of  this  kind  was  first 


(x)  Per  Lord  Moncreiff,  in  Bolden  v.  Foggo,  27  Feb.  1860, 12  D.  798. 

(y)  Bolden  v.  Foggo,  27  Feb.  1850, 12  D.  798. 

(z)  Philby  V.  Hazle,  13  June  1860, 8  Scott,  Common  Bench,  N.  S.,  647  ; 
In  re  Newman,  8  March  1861,  30  Beavan,  196  ;  Scarth  v.  Rutland,  26  May 
1866, 1  Law  Reports,  Common  Pleas,  642. 

(a)  This  view  is  confirmed  by  the  legal  principle  that  a  client  is  en- 
titled to  insist  on  his  agent's  accounts  being  taxed,  by  the  prohibition  of 
pacta  de  quota  lUie,  and  by  the  disfavour  shown  to  gifts  made  by  clients  to 
their  agents. 

(6)  Henderson  v.  Gilfillan,  24  May  1833,  US.  663  ;  Bayne  v.  Steele's 
Reps.,  16  Nov.  1836, 15  S.  22. 
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brought  under  the  notice  of  the  Court,  doubts  were  ex- 
pressed as  to  its  validity. (c)     Lord  Balgray  observed  that  he 
could  show  no  countenance  to  an  agreement  to  carry  on  a 
suit  at  a  cheaper  rate  than  was  sanctioned  by  the  forms  and 
practice  of  the  Court,  as  such  proceedings  had  a  tendency  to 
promote  rash  litigation,  and  was  highly  unbecoming  on  the 
part  of  any  professional  man.     Lord  Gillies,  however,  while 
disapproving  of  such  agreements  in  ordinary  circumstances, 
said,  "  It  may  happen  that  a  case  occurs  when,  from  motives 
of  charity  or  generous  delicacy,  an  agent  may  offer  his  services 
to  a  man  whose  rank  in  life  is  incompatible  with  an  i  iplica- 
tion  for  the  benefit  of  the  poor^s  roll,  while  his  misfo  ^unes 
may  have  disabled  him  from  seeking  redress  in  this  clv^t 
without  some  friendly  assistance.    An  agent  who  offcio  to 
act  for  such  a  party,  and  stipulates  that  in  the  event  of 
failure  he  will  ask  no  remuneration  beyond  his  actual  outlay, 
does  not  derogate  from  what  is  becoming  in  professional  men 
of  the  highest  respectability  in  this  Court.''  In  the  next  case 
on  the  subject,  a  law  agent  who  had  committed  a  blunder 
in  conducting  a  criminal  prosecution,  thereby  occasioning 
considerable  expense  to  his  client,  agreed  to  conduct  a  new 
prosecution,  and  to  charge  only  outlay  unless  he  succeeded 
in  obtaining  a  verdict  of  guilty.     The  second  prosecution 
failed ;  but  the  agent  nevertheless  claimed  his  full  expenses. 
The  Lord  Ordinary,  however,  assoilzied  the  client  from  this 
claim,  holding  the  agreement  to  have  been  becoming  and 
proper  in  the  circumstances;  and  this  judgment  was  aflSrmed 
by  the  Court,  (d)    Several  other  cases  show  that  agreements 
of  this  kind  may  (subject  to  certain  restrictions  mentioned 
in  a  previous  chapter  (e)  in  regard  to  the  mode  of  proof)  be 
competently  founded  on  as  a  defence  to  an  action  by  a  law 
agent  for  payment  of  his  professional  charges.  (^) 

(e)  Clyne  v,  Swanson,  26  Jan.  1830,  8.  S.  391.  It  is  observed  by  Lord 
Bankton  that  it  is  not  honourable  for  an  advocate  to  enter  into  an  agree- 
ment of  this  kind  ;  iv.  3,  22. 

(d)  Swanfion  v.  Robertson,  14  June  1833,  11  S.  718. 

{e)  See  Chapter  YI.  sect  12,  p.  90. 

(g)  Bajne  v.  Steele's  Reps.,  16  Nov.  1836, 15  S.  22  ;  Bolden  v.  Foggo, 
27  Feb.  1860,  12  D.  798 ;  Taylor  v.  Forbes,  13  Jan.  1853,  24  D.  19 ; 
Knox  V,  M'Caul,  8  Nov.  1861,  24  D.  16  ;  Bell  v.  Ogilvie,  18  Dec  1863, 
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In  one  case  in  which  an  Edinburgh  agent  had  under- 
taken the  conduct  of  a  private  cause  of  a  country  eigent,  on 
the  footing  that  he  was  to  charge  for  outlay  only,  and  to  take 
his  chance  of  recovering  his  professional  charges  from  the 
opposite  party,  it  was  assumed  by  the  Court  that  the  country 
agent  might  nevertheless  render  himself  liable  for  the  full 
amount  of  the  Edinburgh  agent's  account  by  improperly 
abandoning  the  action,  and  thereby  defeating  the  latter's 
chance  of  recovering  his  expenses  from  the  opposite 
party.(A) 
Pleading  13.  It  docs  uot  sccm  to  be  a  necessary  inference  from 

Lament,  thcse  cascs  that  an  agreement  to  carry  on  litigation  at  a 
cheaper  rate  than  that  which  is  sanctioned  by  the  prac- 
tice of  the  Court,  is  in  all  respects  lawful  and  binding 
on  the  parties.       The   only  general  principle   warranted 

2  Macph.  336.  By  the  common  law  of  England,  an  attorney  or  solicitor 
may  agree  to  perform  work  gratis  (Ashford  v.  Price,  4  Jan.  1823, 3  Starkie, 
186)  ;  or  to  charge  only  costs  out  of  pocket  (TJiioaites  v.  Mackerson,  10  July 
1828,  3  Camngton  &  Payne,  341  ;  In  re  Philp,  10  Feb.  1860,  2  Giffard, 
36) ;  or  to  conduct  business  for  a  client  on  agency  terms  (Foley  v.  Smith, 
21  July  1851,  20  Law  Journal,  Chancery,  621) ;  and  under  the  provisions 
of  a  recent  statute,  he  may  inter  alia  stipulate  for  remimeration  at  a 
lower  rate  than  that  at  which  he  would  otherwise  b^  entitled  to  charge ; 
33  and  34  Vict  c.  28  §  4.  But  it  appears  to  be  still  regarded  as  illegal 
for  an  attorney  who  is  employed  to  conduct  a  lawsuit  to  stipulate  for 
payment  only  in  the  event  of  success ;  33  and  34  Vict  c.  28,  §  13  ;  Chitty 
on  Contracts,  9th  ed.,  629  :  see,  however.  In  re  Stretton,  26  Nov.  1846, 
14  Meeson  &  Welsby,  806  ;  and  Paterson's  Compendium  of  English  and 
Scotch  Law,  p.  163.  And  an  attorney  who  undertakes  to  conduct  a  suit 
on  such  terms  is  not  entitled  upon  failure  of  the  suit  to  recover  money 
paid  out  of  pocket ;  Turner  v.  Tennant,  12  Feb.  1847,  10  English  Jurist, 
Old  Series,  429. 

Qi)  Henderson  v.  Gilfillan,  24  May  1833,  11  S,  663.  The  country 
agent  in  this  case  had  abandoned  the  action,  except  the  conclusion  for 
expenses,  which  was  submitted  to  a  referee ;  and  the  opposite  party  hav- 
ing died,  no  steps  were  taken  in  the  submission.  The  Lord  Ordinary  as- 
soilzied the  country  agent  from  the  Edinburgh  agent's  claim  for  his 
professional  charges,  on  the  ground  that  he  had  acted  dne  culpa  in  regard 
to  the  pursuer's  interest :  and  the  Court  adhered,  with  this  variation  (in 
consideration  of  the  submission  being  still  in  force),  that  the  absolvitor 
should  only  be  in  hoc  statu.  See  also  In  re  Stretton,  26  Nov.  1845, 14 
Meeson  &  Welsby,  806. 


BBMUNERATION  OF  LAW  AGENTS.         127 

by  the  decisions  is — "that  no  party  to  an  agreement  shall 
be  allowed  to  plead  its  illegality  when  he  does  so  after 
acting  on  it,  in  order  to  obtain  for  himself  a  benefit  which  by 
the  agreement  he  was  not  entitled  to,  and  which  he  seeks  to 
obtain  contrary  to  the  understanding  on  which  he  in  point 
of  fact  acted  by  pleading  its  illegality."(*)  But  it  is  quite 
common  in  ordinary  practice  for  agents  to  act  gratuitously, 
in  the  expectation  of  recovering  their  expenses  from  the 
opposite  party;  and  this  practice  has  been  recognised  by 
A.S.  19Dec.  1835.(y) 

14.  It  is  quite  lawful  for  a  trustee  to  stipulate  that  he  Restriction 
shall  not  be  personally  liable,  except  to  the  extent  of  out-  by  trust^. 
lays,  to  a  law  agent  employed  by  him  in  matters  relating  to 
the  trust-estate ;   and  an  agreement  to  that  effect  may  be 
proved  prout  de  jure,  (i) 

16.  The  Civil  Law  of  Eome  prohibited  an  advocate  from  Pactum  Oe 
entering  into  a  pactum  de  quota  litis,  that  is  to  say,  any  "^^^  '''**' 
arrangement  by  which  he  was  to  receive,  instead  of  the  usual 
honorarium,  a  share  of  the  property  which  was  the  subject 
of  litigation.  (Z)  Lord  Stair  states  that  this  prohibition  has 
been  adopted  by  our  custom  and  extended  to  an  agent  or 
writer  ;(m)  and  this  doctrine  is  confirmed  by  several  cases,  (w) 
Thus,  where  a  writer  had  entered  into  a  bargain  with  a  client 
that  he  was  to  have  one-third  of  whatever  sum  should  be  re- 
covered, and  two-thirds  of  the  expenses,  the  contract  was 


(^)  Per  Lord  Justice-Clerk  Hope,  in  Bolden  t;.  Foggo,  27  Feb.  1860, 12 
D.  798 ;  Twmer  v.  Tennant,  12  Feb.  1847, 10  English  Jurist,  Old  Series, 
429.  See  also  Anderson  v.  Tome,  31  Jan.  1857, 19  D.  853,  where  an  agent, 
who  had  guaranteed  his  client  against  the  consequences  of  disregarding  a 
poinding,  pleaded,  in  defence  to  an  action  of  damages  at  the  client's  instance, 
that  the  guarantee  was  illegal ;  but  this  objection  was  repeUed.  As  to 
expenses,  where  an  action  for  fulfillment  of  a  mutual  contract  is  success- 
fully defended  on  the  ground  that  the  contract  was  illegal  and  void,  see 
Thomas  v.  Waddell,  23  Feb.  1869,  7  Macph,  568. 

(j)  See  Chapter  XII.,  on  Taxation. 

{Jc)  Scotland  v,  Henry,  19  July  1*865,  3  Macph.  1125. 

(Q  D.  ii.,  14.  53;  D.  xlviii.,  7.  1.  6;  D.  1.,  13.  1.  12. 

(m)  Stair,  i.  10.  8;  Bankton,  i.  11. 11,  and  iv.  3.  23. 

(n)  Hume  r..Nisbet,  24  Feb.  1675,  M.  9496 ;  Ruthven  v.  Weir,  23  June 
1680,  M.  9499 ;  M*Kenzie  v.  Forbes,  23  July  1774,  5  Br.  Sup.  628 ;  John- 
ston V.  Rome,  1  Feb.  1831,  9  S.  364. 
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declared  contrary  to  law  and  void,  and  the  agent  was  sus- 
pended for  between  three  and  four  months,  the  Court  de- 
claring that  they  proceeded  to  no  higher  punishment  in 
respect  that  he  acknowledged  his  fault  and  that  he  had  erred 
through  ignorance  and  not  from  any  criminal  design,  (o)  In 
a  later  case,  a  person  who  was  not  a  practitioner  in  any 
court  having  entered  into  a  similar  agreement  with  a  party 
for  whom  he  acted  as  legal  adviser,  the  Court  set  aside  the 
agreement,  under  reservation  of  all  claim  in  any  competent 
form  for  payment  of  a  suitable  remuneration. (^)  There 
was,  however,  a  difference  of  opinion  on  the  bench  as  to  the 
applicability  of  the  BrOman  doctrine  in  regard  to  a  pactum  de 
quota  litis,  Lord  Justice-Clerk  Boyle  and  Lord  Cringletie 
being  of  opinion  that  it  was  part  of  our  common  law,  and 
applicable  to  the  circumstances  of  the  case,  while  Lord 
Meadowbank  thought  that  it  had  not  been  adopted  by  our 
law,  and  Lord  Glenlee  doubted  whether  the  agreement  was 
properly  a  pactum  de  quota  litis.  In  this  diversity  of  opinion, 
the  only  principle  which  the  case  can  be  regarded  as  estab- 
lishing is  that  stated  by  Lord  Glenlee,  that  "if  one  party 
having  access  as  agent  to  all  the  circumstances  of  a  case 
takes  advantage  of  his  superior  knowledge  and  capacities, 
and  thereby  induces  his  client  to  make  such  a  bargain,  unless 
it  be  made  to  appear  that  the  transaction  was  very  reason- 
able indeed,  it  may  be  set  aside."  In  any  case,  it  does  not 
amount  to  a  pa^ctum  de  quota  litis  for  an  agent  to  retain 
part  of  the  subject  of  a  law-suit  in  accordance  with  an 
arrangement  to  that  effect  entered  into  after  the  suit  has 
been  concluded.  ( j)  It  seems  to  have  been  somewhat  strange- 
ly assumed  in  one  case  that  an  agent  may  lawfully  bargain 
with  a  client  to  receive  a  percentage  for  commission  and 
trouble  on  the  amount  of  sums  recovered  by  him;(r)  and  a 
spontaneous  agreement  by  a  pursuer  to  allow  his  agent,  who 

(o)  M'Kenzie  v.  Forbes,  supra. 

(p)  Johnston  v.  Borne,  supra, 

(q)  Hume  i;.  Nisbet,  24  Feb.  1675,  M.  9496 ;  Stair,  i.  10.  8 ;  Bankton, 
iv.  3.  23. 

(r)  York  Bmldings  Co.  v.  Taylor,  8  June  1821, 1  S.  57  (N.  E.  58) ; 
affirmed  4  June  1824,  2  S.  App.  251. 
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had  ceased  to  be  a  member  of  the  College  of  Justice,  a  per- 
centage on  sums  recovered,  in  addition  to  the  amount  of  his 
account,  was  held  not  to  warrant  a  complaint  by  the  defender 
against  the  agent.  («)  But  in  a  much  more  recent  case  it 
appears  to  have  been  taken  for  granted  by  the  Court  that  an 
agreement  to  allow  an  agent  "a  reasonable  commission  and 
allowance  on  the  value  of  the  property  obtained,"  over  and 
above  professional  charges,  amounted  to  a  pactum  de  quota 
Ittia,  and  was  illegal.  (^)  The  law  on  this  subject  is  intimately 
connected  with  the  prohibition  contained  in  the  old  statute 
1594,  c.  220  (which  will  be  found  fully  considered  in  a  sub- 
sequent chapter),  against  the  purchase  of  depending  pleas. (t«) 

16.  It  maybe  here  observed  that  there  isnothing  to  prevent  Muntenaiice 
a  non-professional  person  from  bargaining  that,  in  considera-  JJrty!*"° 
tion  of  his  advancing  the  money  required  to  carry  on  a  lawsuit, 
he  shall  receive  a  per-centage  on  the  sum  to  be  recovered,  (v) 
The  prohibitions  of  the  law  of  England  against  maintenance 
and  champerty  are  unknown  in  the  law  of  Scotland,  (a?) 

(«)  Glasford  v.  Morrison,  24  June  1823,  2  S.  417  (N.  E.  372). 

(0  Farrell  v.  Amott,  14  July  1857,  29  Jur.  463,  and  19  D.  1000,  In 
thifl  case  interdict  was  sought  against  an  arbiter  on  the  ground  that  he 
was  about  to  dispose  inter  alia  of  the  claim  of  the  agent  under  the  agree- 
ment above  stated,  although  it  was  a  pachwn  de  quota  litis.  The  Court 
refused  to  interdict  the  arbiter,  in  respect  that  the  question  of  the  legality 
of  the  claims  was  before  him,  and  that  it  was  not  to  be  presumed  that  he 
would  decide  contrary  to  law. 

(u)  See  Chapter  XVII.  on  Disabilities  of  Law  Agents. 

(v)  Rucker  «,  Fisher,  9  Feb.  1826,  4  S.  438  (N.  E.  443).  If,  however, 
such  a  person  is  the  true  dominus  litisj  he  may  be  compelled  to  sist  him- 
self as  a  party  to  the  action,  and  thus  become  liable  in  expenses  to  the 
opposite  party. 

(x)  In  England  there  are  various  penal  statutes  still  in  force  applicable 
both  to  professional  and  non-professional  men,  prohibiting  maintenance 
and  champerty ;  3  Edw.  I.  c  26 ;  13  Edw.  I.  st.  1.  c.  49 ;  32  Hen.  VIIL 
c  9.  Maintenance  is  ''an  officious  intermeddling  in  a  suit  that  no  way 
belongs  to  one,  by  maintaining  or  assisting  either  party  with  money  or 
otherwise  to  prosecute  or  defend  it ;"  while  champerty  is  "a  bargain  with 
a  plaintiff  or  defendant  campum  partiref  to  divide  the  land,  or  other  matter 
sued  for,  between  them,  if  they  prevail  at  law ;  whereupon  the  champerter 
is  to  carry  on  the  party's  suit  at  his  own  expense ;"  4  Blackstone,  134  and 
136.  See  also  4  Kent's  Com.  449;  StaiUey  v.  Jones,  31  Jan.  1831»  6  Moore 
&  Payne,  193;  and  Sprye  v.  Porter,  26  Nov.  1866,  7  EUis  &  Blackburn^ 
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Duty  of  17.  A  law  agent  ,ought  to  keep  regular  and  accurate 

agent  to 

render 

aoooants. 


^Ir""      books,  and  the  accounts  which  he  renders  to  his  clients 


should  be  fair  transcripts  of  the  entries  therein,  (y)    He  is 

58 ;  and,  as  to  the  Civil  Law,  C.  iL  14.  But  an  assignment  of  a  claim 
in  security  merely  is  not  struck  at ;  Cockdl  v.  Taylor,  12  Jan.  1852,  15 
Beavan,  103 ;  Anderson  v.  Badcliffe,  11  June  1858,  Ellis,  Blackburn,  & 
Ellis,  806 ;  and  generally,  a  transaction  will  not  be  regarded  as  amounting 
to  maintenance  or  champerty  unless  it  is  contrary  to  sound  policy  and 
justice,  or  tends  to  promote  unnecessary  litigation;  Fischer  v.  Kamala 
Naicker,  6  Feb.  1860,  8  Moore's  Indian  Appeals,  170.  See  also  Williams 
V,  Protheroe,  29  Jan,  1829,  5  Bingham,  309 ;  and  Findonv.  Parker,  10  June 
1843,  11  Meeson  &  Welsby,  676.  Thus  it  has  been  held  lawful  for  a 
solicitor  to  agree  to  conduct  aU  the  legal  business  of  a  client  in  considera- 
tion of  a  fixed  annual  salary,  and  to  pay  to  the  client  any  surplus  that 
may  arise  of  receipts'over  payments  of  costs ;  GaUoway  v.  Corporation  of 
London,  4  May  1867,  4  Law  Reports,  Equity,  90.  The  purchase,  how- 
ever,  by  an  attorney  of  his  client's  interest,  or  any  part  thereof,  in  a  suit 
which  the  attorney  has  been  employed  to  conduct,  is  regarded  as  against 
public  policy,  and  is  consequently  void,  whether  or  not  it  strictly  amounts 
to  maintenance  or  champerty ;  Hall  v.  HaMet,  30  Oct.  1784,  1  Cox,  134 ; 
In  re  Masters,  1835,  4  Dowling,  18 ;  BeyneU  v.  Sprye,  15  March  1852, 1  De 
Gex  Macnaughton  &  Gordon,  660;  Ea/rle  v.  Hopwood,  18  Jan.  1861,  30 
Law  Journal,  Common  Pleas,  217 ;  Simpson  y.  Lamb,  1857,  7  Ellis  & 
Blackburn,  84 ;  Hilton  v.  JVoods,  28  June  1867,  4  Law  Reports,  Equity, 
432.  By  a  recent  statute  it  is  made  lawful  for  an  attorney  or  solicitor  to 
take  security  for  future  costs,  and  to  stipulate  for  remuneration  "  either  by 
a  gross  sum  or  by  commission  or  per-centage,  or  by  salary  or  otherwise, 
and  either  at  the  same,  or  at  a  greater  or  at  a  less  rate,  as  or  than 
the  rate  at  which  he  would  otherwise  be  entitled  to  be  remunerated," 
subject,  however,  to  certain  equitable  restrictions  and  safeguards,  and 
providing  that  nothing  in  the  Act  contained  ''shall  be  construed  to 
give  validity  to  any  purchase  by  an  attorney  or  solicitor  of  the  interest, 
or  any  part  of  the  interest,  of  his  cUent  in  any  suit  or  other  con- 
tentious proceedings  to  be  brought  or  maintained,  or  to  give  validity  to 
any  agreement  by  which  an  attorney  or  solicitor  retained  or  employed  to 
prosecute  any  suit  or  action  stipulates  for  payment  only  in  the  event  of  suc- 
cess in  such  suit,  action,  or  proceeding ; "  33  and  34  Vict.  c.  28,  §§  4, 13,  and  16. 
{y)  Stewart  v.  Scott,  28  Feb.  1844,  6  D.  889.  It  has  been  held 
in  England  that  where  a  solicitor  acts  as  the  general  agent  of  a  client, 
so  as  to  be  able  at  all  times  to  receive  the  client's  money  without  his  know- 
ledge, he  will  not  be  allowed  to  charge  in  respect  of  bills  of  costs  for  busi- 
ness done  as  a  solicitor,  if  he  neglects  to  keep  regular  accounts  and  to  preserve 
vouchers  against  himself ;  fVhitev. Lady  Lineoln,  25  April  1 803, 8  Vesey,  363. 
But  the  principle  of  this  decision  has  not  been  extended  to  the  case  of  a  soli- 
citor only  receiving  money  for  his  client  in  respect  of  separate  transactions, 
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bound  to  make  out  his  accounts,  at  his  own  expense,  when- 
ever required  by  his  employers; (2)  and  even  when  not 
specially  requested  to  do  so,  he  should  generally  render  them 
annually,  (a)  as  the  effect  of  delay  may  be  not  only  to  pre- 
clude him  from  claiming  interest,  (6)  but  also  to  subject 
him  in  payment  of  at  least  his  own  expenses  in  an  action  of 
count  and  reckoning  against  him.(c) 

18.  As  regards  the  form  in  which  an  account  should  be  Form  of 
made  out,  there  are  no  imperative  regulations  on  the  subject.  ^^^ ' 
In  the  ordinary  case,  the  heading  will  merely  bear  the  name 

of  the  party  or  parties  intended  to  be  charged,  and  specify 
the  process  or  matter  in  which  the  work  has  been  done. 
The  accoimt  itself  should  contain  all  the  information  neces- 
sary to  enable  the  client  and  the  auditor  to  deal  with  it.  The 
rl  iLirges  must  be  set  forth  in  detail,  and  not  lumped  together. 
An  account  does  not  require  to  be  subscribed,  and  there  are 
no  rules  in  regard  to  its  delivery,  or  the  period  which  should 
elapse  before  legal  proceedings  are  taken  for  its  recovery.  (cQ 

19.  A  client  may  direct  a  payment  to  be  appropriated  in  Application 
extinguishing  any  part  of  his  obligations  to  his  agent,  and  ^  Sowunt.** 
an  agent  who  accepts  such  a  payment  must  take  it  sub- 
ject to  that  direction.(e)     It  would  even  appear  that  an 

agent  who  has  received  a  sum  of  money  for  a  specific  pur- 

of  which  the  client  was  aware  at  the  time,  and  knew  what  was  to  be 
received ;  In  re  Lee,  12  Nov.  1868, 4  Law  Reports,  Chancery  Appeals,  43. 

(z)  Mackenzie  v.  WLeod,  16  Jan.  1839, 1  D.  360. 

{a)  D.  of  Queensbeny's  Exrs.  v.  Tait,  21  Dec.  1826,  6  S.  180  (N.  E.  167). 

(h)  Napier  v.  Balfour,  2  June  1836, 13  S.  853 ;  Bremner  v.  Mabon,  13 
Dec.  1837,  16  S.  213.    See  also  Chapter  X.  on  Interest. 

(c)  Macdoual  v.  Buchan,  2  July  1817,  6  Dow,  127,  6  Pat.  App.  330. 

{d)  In  England  no  attorney  or  solicitor  is  entitled  to  sue  for  payment  of 
coBts  until  the  expiration  of  one  month  after  delivering  to  the  party  to  be 
charged  a  bill  duly  subscribed,  unless  he  can  satisfy  a  judge  of  the  superior 
courts  that  there  is  probable  cause  for  believing  that  such  party  is  about 
to  quit  England  j  6  and  7  Vict  c.  73,  §  37. 

(«)  Mitchell  V.  Cullen,  11  May  1852, 1  Macq.  190,  and  1  Stuart,  718. 
When  an  agent  becomes  bankrupt  after  receiving  fipom  a  client  a  simi  of 
money  for  a  specific  purpose,  the  amount,  if  still  distinguishable  from  the 
agent's  own  funds,  will  be  taken  out  of  his  sequestration  and  repaid  to  the 
client ;  Macadam  1?.  Martin's  Tr.  5  Nov.  1872, 11  Macph.  33.  See  also 
Brown  v.  Adams,  16  July  1869,8  Law  Reports,  Equity,  764;  and  Peatfield 
v.  Bartow,  12  Mar.  1869,  8  Law  Reports,  Equity,  61. 
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pose  is  not  entitled  to  retain  any  balance  that  may  remain 
after  that  purpose  is  fulfilled,  whatever  claim  he  may  have 
against  his  client,  (gr)     When,  however,  a  client  makes  an  in- 
definite payment  to  account,  it  may,  in  the  general  case,  (A) 
be  applied  at  the  option  of  the  agent  to  any  part  of  his  ac- 
count, (z)    If  there  is  no  appropriation  made  by  either  agent 
or  client,  and  there  is  an  account  current  betweenthem,  in- 
definite payments  are  by  law  appropriated  to  the  extinction 
Negligence   of  the  items  ou  the  debit  side,  in  the  order  of  priority,  (i) 
AgeraeS^f         ^0.  It  is  a  relevant  defence  to  an  action  by  a  law  agent 
reievwo^d*-  ^^^  payment  of  his  account  that,  owing  to  his  negligence  or 
fence.         mismanagement,  the  services  for  which  he  charges  have 
proved  useless  or  prejudicial  to  his  client.  (Z)    An  allegation 


{g)  Hendiy  t?.  Grant  and  Jameson,  27  May  1868, 5  Scot.  Law  Rep.  544. 
See  also  Campbell  v.  Little,  13  Nov.  1823,  2  S.  484  (N.  E.  429). 

Qi)  As  to  the  restrictions  and  qualifications  attached  to  this  privilege, 
see  Ersk.  iii.  4.  2;  Bell's  Prin.  §  563;  and  Forman  v.  Home,  20  June 
1844,  6  D.  1189. 

{%)  Clyne  v,  Swanson,  26  Jan.  1830,  8  S.  391 ;  Hotchkis  and  Meikle- 
john  V.  Kirk,  3  Feb.  1832,  10  S.  289 ;  Bremner  v.  Mabon,  13  Dec.  1837, 
16  S.  213 ;  Hamilton  v,  Femer,  3  Dec.  1868,  6  Scot.  Law  Rep.  151. 

Qc)  Campbell  v,  Montgomerie,  2  July  1839, 1  D.  1147 ;  Lang  v.  Brown, 
2  Dec.  1869,  22  D.  113.  See  also  Erskine's  Prin.  iii.  4. 1,  note  (Guthrie's 
edition). 

(0  Short  V.  Lascelles,  16  May  1828,  6  S.  810 ;  Ranken  v.  Drew,  9  Feb. 
1855, 17  D.  363;  see  also  Gunnt?.  Marquis  of  Breadalbane,  17  Mar.  1849, 
11  D.  1046,  and  cases  infra.  In  the  case  of  Bumess  r.  MorriB,  7  July 
1849, 11  D.  1258,  doubts  were  expressed  by  Lord  President  Boyle  as  to 
the  competency  of  entertaining  the  objection  in  a  summary  application  for 
taxation  under  A.  S.  6  Feb.  1806.  In  the  earlier  English  cases  it  was 
doubted  whether  an  attorney's  negligence  or  unskilfulness  could  constitute 
a  defence  to  an  action  by  him  for  his  bill,  or  whether  they  merely  formed 
a  ground  for  a  counter  action  against  him;  Templer  v.  M^Lachlan,  6  Feb. 
1806,  2  Bosanquet  &  Puller's  New  Reports,  136 ;  Dix  v.  Ward,  2  Dec. 
1816,  1  Starkie,  409 ;  Passamwre  v.  Bimie,  1817,  2  Starkie,  69.  But  it  is 
now  settled  that  an  attorney  cannot  recover  either  remuneration  or  dis- 
bursements for  services  which  have  proved  wholly  useless  to  the 
client  owing  solely  to  the  attorney's  negligence  or  want  of  skiU  ;  Chitty 
on  Contracts,  9th  edition,  p.  622;  Lush's  Practice,  3d  edition,  p.  271; 
Pulling's  Law  of  Attorneys,  5th  ed.,  p.  327.  "  There  are  two  cases  in 
which  a  party  is  precluded  firom  recovering  for  work  and  labour;  one 
where  work  which  is  useful  has  been  performed  unskilfully;  the  other. 
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of  this  kind  is  sufficient  to  entitle  a  cKent  to  suspend  a 
charge  on  a  bill  granted  by  him  in  payment  of  his  agent's 
account,(m)  or  even  to  recover  a  payment  actually  made.(7i) 
A  town  agent  cannot,  however,  be  deprived  by  the  miscon- 
duct of  his  country  agent  of  his  right  to  payment  of  his  own 
account ;(o)  and  when  an  agent  is  employed  in  different 
matters  under  separate  contracts  of  employment,  an  illiquid 
claim  of  damages  arising  out  of  his  negligence  in  one  piece 
of  business  cannot  be  set  off  against  accounts  for  business 
done  under  other  contracts  of  employment.  (^) 

21.  Thus,  an  agent  is  not  entitled  to  make  any  charge  niustra- 
for  framing  a  deed  which  is  unnecessary,  (j)  or  which  proves  **^°** 
altogether  useless  in  consequence  of  a  gross  blunder,  (r)  for 
making  up  a  title  which  turns  out  to  be  inept,  (s)  for  raising 

where  work,  which  is  uselese  for  the  object  in  view,  has  been  performed 
even  skilfully." — Per  Alderson,  J.,  in  Hill  v.  Featherstonhaughy  25  May 
1831,  7  Bingham,  569;  See  also  Montriou  v.  Jefferies,  8  Dec.  1825,  2  Car- 
rington  &  Payne,  113;  Allison  v.  Rayner,  17  Nov.  1827,  7  Bamewall 
&  Cresswell,  441;  Edwards  v.  Cooper ,  16  Feb.  1828,  3  Canington  & 
Payne,  277;  Lewis  v.  Samuel,  17  April  1846,  2  Adolphus  &  Ellis, 
Queen's  Bench,  685;  L(mg  v.  Orsi,  10  June  1856,  26  Law  Journal,  Com- 
mon Pleas,  127 ;  Cox  v.  Leechy  14  Jan.  1857,  1  Scott,  Common  Bench,  N. 
S.,  617;  Durm  v.  Hallen,  1861,  2  Foster  &  Finlason,  642;  Fletcher  v. 
Winter,  1862,  3  Foster  &  Finlason,  138. 

(m)  Haggart  v.  Cooper  and  Pearson,  4  Dec.  1835,  11  F.  77;  'Train  v. 
Carlaw,  20  Feb.  1846, 18  Jur.  258. 

(n)  Grahame  v,  Alison,  3  Dec.  1830,  9  S.  130,  affirmed  19  July  1833, 
6  W.  &  S.  518. 

(o)  Train  v.  Carlaw,  swpra  (m);  Hamilton  v,  Thomson,  21  Oct.  1868,  6 
Scot.  Law  Rep.  14;  Macbrair  v.  Small,  22  Nov.  1870,  8  Scot.  Law 
Bep.  141. 

(jp)  Burt  V.  Bell,  6  Nov.  1861,  24  D.  13.  It  has  been  held  in  England 
that  where  a  solicitor  has  been  retained  for  and  has  undertaken  a  par- 
ticular business,  his  bill  of  costs  for  carrying  that  business  through  to  its 
conclujsion  is  only  one  bill,  and  that  where  the  business  in  question  is  the 
prosecution  of  a  suit,  which  he  causes  to  be  lost  through  his  negligence  he 
cannot  recover  any  portion  of  his  bill ;  Stokes  v.  Trumper,  24  July  1856, 
2  Kay  &  Johnson,  232.  See  also  Bracey  v.  Carter,  13  June  1840,  12 
Adolphus  &  Ellis,  373. 

(q)  Neilson  v.  Livingstone,  20  Jan.  1859,  21  D.  282. 

(r)  Haggart  v.  Cooper  and  Pearson,  4  Dec.  1835,  11  F.  77. 

(«)  Grahame  v.  Alison,  3  Dec.  1830,  9  S.  130,  affirmed  19  July  1833,  6 
W.  &  S.  518;  Dixon  v.  Rutherford,  11  Nov.  1863,  2  Macph.  61. 
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a  superfluous  action,(^)  or  for  conducting  proceedings  which 
have  proved  ineffectual  through  his  negligence, (t*)  or  iu 
which  the  expenses  have  chiefly  arisen  from  his  mismanage- 
ment.(£c)    When,  however,  judicial  proceedings  have  been 
carried  on  with  the  assistance  and  under  the  advice  of  coun- 
sel, a  client  cannot  free  himself  from  liability  for  payment  of 
his  agent's  account  by  the  plea  that  his  cause  has  been  mis- 
managed, (y)     In  no  case  can  a  party  plead  the  misconduct 
or  irregularity  of  his  own  agent  as  a  ground  for  exempting 
him  from  liability  for  expenses  thereby  occasioned  to  the 
opposite  party ;(«)  though  the  Court  may  oblige  an  agent  to 
pay  personally  expenses  incurred  through  his  negligence. (a) 
Expense  of         22.  When,  however,  an  agent,  actuated  solely  by  regard 
aryprolwed-  for  the  interest  and  greater  security  of  his  client,  takes  mea- 
ings.  sures  which  are  not  actually  required,  he  may  be  allowed  his 

expenses.  Thus,  the  agents  of  a  lender  on  heritable  security 
were  held  entitled  to  charge  him  with  the  expenses  of  ob- 
taining a  newinfeftment  of  the  borrower  after  the  completion 
of  the  investment,  the  borrower  being  in  embarrassed  cir- 
cumstances, and  there  being  a  reasonable  doubt  as  to  the 
validity  of  his  prior  infef tment.  (6)     Similarly,  an  agent  was 

(t)  Stewart  v,  M'Duff,  21  May  1799,  4  Pat.  App.  85.  See  also  Swan- 
son  V.  Robertson,  14  June  1833,  11  S.  718;  and  Deuhurst  v,  Gardiner,  24 
March  1853,  2  Stuart,  336. 

(u)  Short  V.  Lascelles,  16  May  1828, 6  S.  810 ;  Train  t?.  Carlaw,  20  Feb. 
1846,  18  Jur.  258;  Huntley  v.  Bulwer,  18  Nov.  1839,  6  Bingham's  New 
Cases,  111 ;  Bracey  v.  Carter,  13  June  1840,  12  Adolphus  &  Ellis,  373; 
Lewis  V.  Samuel,  17  April  1846,  8  Adolpus  &  Ellis,  Queen's  Bench,  685 ; 
Long  V.  Ordy  10  June  1856,  26  Law  Journal,  Common  Pleas,  127 ;  Coz  v. 
Leech,  14  Jan.  1857, 1  Scott,  Common  Bench,  N.  S.,  617 ;  Dunnw.Hallen, 
1861,  2  Foster  tSc  Finkson,  642;  Fletcher  v.  irinter,  1862,  3  Foster  &  Fin- 
lason,  138. 

(x)  Lockhart  v.  Wighton,  3  Dec.  1830,  9  S.  134.  It  has  been  held  in 
England  that  an  attorney  who  does  not  communicate  to  his  client  an  offer 
to  compromise  a  cause,  cannot  charge  his  client  with  the  costs  thereafter 
incurred ;  Sill  v.  Thomas,  1839,  8  Carrington  &  Payne,  762. 

(y)  Megget  v.  Thomson,  2  Feb.  1827,  5  S.  275  (N.  E.  256) ;  Landale  v. 
Roughead,  13  Jan.  1831,  9  S.  268;  Buxness  t?.  Morris,  7  July  1849,  11 
D.  1258. 

(z)  Templeton  ».  Wotherspoon  &  Mack,  21  May  1836,  14  S.  812. 

(a)  PhiUip  V.  Gordon,  5  Dec.  1848, 11  D.  175. 

{h)  Hope  V.  Hope,  12  Feb.  1856,  18  D.  585. 
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allowed  to  charge  a  client  with  the  expense  of  preparing  a 
bill  of  advocation  which  was  never  presented,  the  object 
having  been  to  be  able  to  present  it  at  a  moment's  notice  in 
the  event  of  a  charge  being  threatened,  (c) 

23.  In  order  to  preclude  an  agent  from  recovering  pay-  Degree 
ment  of  an  account,  it  does  not  seem  necessary  to  establish  ^^*. 
the  same  degree  of  negligence  or  unskilfulness  as  would  be  2^jf^t»g 
required  in  an  action  of  damages  against  him.  In  an  early  right  to  re- 
case,  however,  in  which  a  party  objected  to  pay  an  account 
incurred  in  making  up  his  title,  on  the  ground  that  it  had 
been  made  up  erroneously,  the  defence  seems  to  have  been 
regarded  as  equivalent  to  a  claim  for  reparation ;  and,  the 
proper  mode  of  making  up  the  title  being  a  question  attended 
with  difficulty,  the  defence  was  repelled,  (c?)  But  the  case 
of  OraJiam  v.  AlisonXe)  the  decision  in  which  was  affirmed 
by  the  House  of  Lords,  seems  to  establish  a  distinction,  in 
regard  to  the  requisite  degree  of  culpa  on  an  agent's  part,  in 
the  two  cases  of  an  action  of  damages  against  him  and  a  claim 
for  repetition  of  his  business  account.  In  that  case  it  was  held 
that  an  agent  who  had  made  up  a  title  which  was  ultimately 
found  to  be  inept  was  not  liable  in  damages,  in  respect  he  had 
followed  the  usual  course  of  practice,  but  that  he  was  never- 
theless bound  to  repay  the  amount  of  his  account.  In  a  later 
case  Lord  Mackenzie  observed: — "  This  is  not  an  action  of 
damages  indeed,  but  it  is  half  way  to  one.  It  is  for  repeti- 
tion of  payment  of  an  account,  or  what  is  equal  to  that,  viz., 
refusal  to  pay  a  bill  granted  in  payment  of  a  taxed  account. 
The  case  is  not  so  strong  as  if  it  had  been  an  action  of 
damages,  and  there  may  l^e  some  difference  of  principle  be- 
tween it  and  such  an  action ;  but  still  the  consideration  I 
have  mentioned  is,  I  think,  important.  There  must  be 
serious  blame  on  the  agent's  part  established  here ;  some- 
thing, I  should  think,  about  half  way  between  no  blame  and 
such  extreme  blame  as  would  be  the  ground  of  an  action  of 
damages."(gr)    Effect  seems  to  have  been  given  to  this  view 

(c)  Clyne  ».  Swanson,  26  Jan.  1830,  8  S.  391. 

(d)  M'Harg  v,  M'Lamerick,  1770,  M.  13,966. 

(e)  3  Dec  1830,  9  S.  130,  affirmed  19  July  1833,  6  W.  &  S.  618. 

(g)  Train  v.  Carlaw,  20  Feb.  1846, 18  Jur.  258.   Lord-President  Boyle, 
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in  a  recent  case,  where  an  agent  who  had  acted  under  the 
advice  of  counsel,  and  who  therefore  could  not  have  been 
found  liable  in  damages,  was  held  not  entitled  to  charge  his 
client  with  the  expenses  of  making  up  a  title  which  had 
proved  inept.  (A) 
Summary  of       24.  Most  of  the  various  other  relevant  defences  to  an 
y^tie-^'    action  by  a  law  agent  for  payment  of  his  account  will  be 
aSi^nfw     ^^^^d  fully  Considered  in  other  chapters.     A  summary  of 
payment  of  them  may,  however,  be  here  given : — 
count.  1.  Denial  of  employment,  (i) 

2.  That  the  defender,  though  the  employer  of  the  agent, 
is  not  the  party  legally  liable  in  payment  of  his  account. 

3.  That  the  agent  was  not  duly  qualified  to  conduct  the 
business  for  which  he  charges,  in  respect  either  that  he  was 
not  duly  admitted,  (Z)  or  that  he  was  not  certificated  during 
the  period  of  his  employment,  (m) 

4.  That  the  agent  was  a  trustee  for  the  defender,  or  held 
an  office  of  a  fiduciary  character,  which  disqualified  him 
from  making  professional  charges,  (oi) 


however,  appears  to  have  thought  that  the  same  degree  of  blame  must  be 
established  as  would  have  rendered  the  agent  liable  in  damages. 

(h)  Dixon  v.  Rutherford,  11  Nov.  1863,  2  Macph.  61.  In  England  no 
distinction  seems  ever  to  have  been  drawn  between  the  degree  of  negligence 
or  waat  of  skill  requisite  on  the  part  of  an  attorney  in  order  to  found  an 
action  of  damages  against  him,  and  that  which  is  sufficient  to  justify  a 
refusal  to  pay  his  bill.  Apparently  crassa  negligentia  is  necessary  in  the 
latter  as  well  as  in  the  former  case ;  and,  moreover,  it  must  be  the  sole 
cause  of  the  business  in  question  proving  useless  or  ineffectual ;  Dax  v. 
Ward,  2  Dec  1816, 1  Starkie,  409;  Buhner  v.  Gilrmn,  30  April  1842,  4 
MfLTiTiiTig  &  Granger,  108 ;  Lewis  v.  CoUard,  25  Nov.  1853, 14  Scott,  Com- 
mon Bench,  208 ;  Stokes  v.  Trvmper,  24  July  1855,  2  Kay  &  Johnson, 
232 ;  Chapman  v.  Van,  Toll,  9  Nov.  1857, 27  Law  Journal,  Queen's  Bench, 
1 ;  Dunn  v.  HaUen,  1861,  2  Foster  &  Finlason,  642. 

{%)  See  Chapter  VI.  p.  86 ;  Clyne  v,  Thomson,  16  Jan.  1823,  2  S.  121 
(N.  E.  112) ;  Macqueen  and  Mackintosh  v,  Colvin,  19  March  1827, 4  Mur. 
192;  and  Banken  v.  Drew,  9  Feb.  1855, 17  D.  363. 

(k)  See  Chapter  XI.  p.  144, 

(0  See  Chapter  III.  p.  61. 

(m)  See  Chapter  II.  p.  54. 

(n)  See  Chapter  XIX. 
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5.  That  the   agent    agreed  to  act  gratuitously,  or  to 
charge  only  in  the  event  of  success,  (o) 

6.  Compensation,  (p) 

7.  Prescription. (g) 

8.  That  the  agent  has  been  guilty  of  gross  or  fraudulent 
overcharges,  (r) 

(o)  See  Chapter  VI.  p.  90,  and  sections  12-14  of  this  Chapter. 
(p)  Gordon  v.  Innes,  16  May  1826,  4  S.  577  (N.  K  686). 
(q)  See  Chapter  XVI. 
(r)  See  Chapter  XII. 
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CHAPTER   X. 

INTEEEST. 

General  rule  1.  Law  agents  wGie  formerly  held  not  entitled  to  claim 
afiowedoT  interest,  even  on  outlays,  (a)  But  it  is  now  a  settled  rule 
counte  ^'  *^^*  interest  runs  on  disbursements  and  advances  from  their 
respective  dates  ;(&)  and,  in  the  general  case,  interest  is  also 
allowed  on  each  separate  business  account  from  the  date  of 
a  year  after  the  last  item.(c)  There  is,  however,  no  inflex- 
ible rule,  the  question  of  interest  being  always  one  of 
circumstances,  (cf)  An  agent  may  forfeit  all  claim  to  interest 
on  his  professional  charges  by  inexcusable  delay  in  rendering 
his  business  accounts,  (e)  or  by  omitting  to  charge  interest 

(a)  Muirhead  v.  Town  of  Haddington,  22  June  1760,  M.  632  and  8487. 
By  the  common  law  of  England  interest  is  not  due  on  bills  of  costs;  Mosb 
y.  Bcviribrigge,  13  June  1864,  18  Beavan^  478 ;  Lyddon  v.  Moss,  29  April 
1869,  4  De  Gex  &  Jones,  104;  but  by  a  recent  statutory  provision  it 
may  be  allowed  on  taxations  in  respect  of  disbursements  and  advances ; 
33  and  34  Vict  c.  28,  §  17. 

(6)  Young  t;.  Baillie,  3  March  1830,  8  S.  624;  Napier  t;.  Balfour, 
2  June  1836, 13  S.  863;  Bremner  v.  Mabon,  13  Dec.  1837, 16  S.  213; 
Qraham's  Exis.  v.  Fletcher's  Exis.,  16  Dec  1870,  9  Macpk  298;  1  Bell's 
Com.  64a 

(c)  Henry  t7.  Sutherland,  13  Feb.  1801,  12  F.C.  496,  and  M.  Appx. 
Annual  Rent,  No.  1 ;  Young  v.  Baillie,  3  March  1830,  8  S.  624 ;  Walls, 
17  Feb.  1866,  3  Macph.  636.  In  the  case  of  M'Lelland  v.  Redfeam, 
6  Dec.  1844^  7  D.  179,  interest  at  4  per  cent  was  allowed  from  the  daU  of 
the  Icut  item  till  citation,  and  thereafter  at  6  per  cent,  till  payment ;  but 
the  question  was  not  between  agent  and  client,  but  between  two  clients, 
one  of  whom  had  erroneously  paid  the  whole  account  and  now  claimed 
relief. 

(d)  Bremner  v.  Mabon,  13  Dec.  1837, 16  S.  213. 

(e)  Napier  v,  Balfour,  2  June  1836, 13  S.  863,  where  the  account  not 
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in  the  accounts  which  he  renders,  and  of  which  he  receives 
payment,  (y) 

2.  When  interest  is  allowed  on  an  agent's  account,  it  is  Rate  of 
generally  at  the  rate  of  5  per  cent.  (A)     Not  unfrequently,  jj^^on 
however,  in  practice  the  rule  is  adopted  of  stating  interest  "gents' 
at  5  per  cent,  on  outlays,  and  3  per  cent,  on  professional 
charges ;  the  interest  on  outlays  being  calculated  from  the 
respective  dates  when  the  same  were  paid ;  while  that  on 
the  professional  charges  is  reckoned  only  after  giving  a 
year's  credit.     In  the  ordinary  case,  compound  interest  will 
be  refused (t)  even  on  cash  advances; (4)  but  this  rule  has 
been  relaxed  in  exceptional  circumstances,  as,  for  example, 
where  the  advances  have  been  such  as  are  usually  made 
by  cashiers  or  bankers.  (Z) 

having  been  rendered  for  twenty-six  years,  and  being  then  proved  to  be 
due  on  a  reference  to  the  client's  oath,  interest  was  allowed  on  the  items 
of  actual  outlay,  but  not  on  the  professional  charges.  In  the  case  of 
Bremner  v,  Mabon,  13  Dec  1837,  16  S.  213,  where  there  had  been  a  delay 
of  more  than  twenty  years,  a  similar  decision  was  given ;  but  the  agent 
was  held  entitled  to  impute  a  payment  to  account,  in  extinction  exclusively 
of  his  professional  charges,  which  did  not  bear  interest. 

(g)  Forman  v.  Home,  20  June  184^,  6  D.  1189.  The  agent  in  this 
case  had  in  1830  rendered  his  business  accounts  for  a  number  of  years, 
with  an  entry  blank  as  to  interest,  and  adding  after  the  amount  of 
the  balance  (£300)  "ex.  int."  (exclusive  of  interest).  ;£100  was  paid 
at  the  beginning  of  1831,  and  £200  sometime  thereafter.  In  1836  he 
rendered  new  accounts,  making  a  charge  for  interest  on  the  old  accounts ; 
but  the  Court  held  that  he  was  not  entitled  to  do  so. 

(h)  Graham's  Exrs.  v,  Fletcher's  Exrs.,  16  Dec.  1870,  9  Macph.  298 ; 
Walls,  17  Feb.  1865,  3  Macph.  536.  See  also  Smith  t;.  Barlas,  15  Jan. 
1857,  19  D.  267,  where  it  was  held  that,  notwithstanding  the  abolition  of 
the  laws  as  to  usury,  "  legal  interest "  stiU  means  5  per  cent. 

(i)  Forman  v.  Home,  20  June  1844, 6  D.  1189 ;  M'Lelland  ».  Redfeam, 
6  Dec.  1844,  7  D.  17. 

(k)  Graham's  Exrs.  v.  Fletcher's  Exrs.,  16  Dec.  1870,  9  Macph.  298. 

(0  Macdonald  v.  Macdonald,  22  Feb.  1856,  18  D.  630.  In  this  case 
an  arrangement  had  been  made  in  1836  between  a  curator  bonis  and  the 
agent  for  the  ward's  estate,  by  which  the  agent's  accounts  were  paid 
without  being  taxed,  he  making  a  certain  abatement  on  that  footing. 
But  in  1851  a  party  interested  in  the  estate  having  insisted  on  taxation^ 
it  was  held  that  the  agent  was  entitled  to  remodel  his  accounts,  to  charge 
periodical  interest  on  the  accounts  down  to  1836,  and  interest  upon  the 
accumulated  periodical  interest  from  1836  to  1851.    In  the  case  of  the 
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Interest  on 
jadicial  ex- 
penses not 
generally 
allowed 
against 
opposite 
party. 


3.  When  a  party  is  found  entitled  to  his  expenses  in 
judicial  proceedings,  neither  he  nor  his  agent-disburser  is 
in  ordinary  circumstances  allowed  interest  thereon,  even  to 
the  extent  of  outlay,  till  the  expenses  have  been  constituted 
by  decree,  (m)  from  the  date  of  which,  however,  interest 
runs,  although  the  decree  contains  no  decemiture  for 
interest,  (w)  But  it  is  quite  competent  to  award  interest  on 
judicial  expenses,  or  on  disbursements  forming  part  thereof ; 
and  this  has  been  done  in  several  cases  where  the  circum- 
stances were  of  an  exceptional  character,  (o)  In  one  case, 
in  which  the  proceedings  had  lasted  about  ten  years,  during 
which  the  pursuer,  who  was  ultimately  found  liable  in  ex- 
penses, had  derived  advantage  of  nearly  £6000  from  the 
interest  of  the  fund  in  dispute,  interest  was  allowed  to  run 
on  the  defender's  account  from  the  various  dates  at  which 
he  had  made  payments  to  his  agent,  (p)  There  is  only  one 
other  reported  case  in  which  interest  has  been  allowed  on 
the  total  amount  of  an  agent's  account;    and  there  the 


Duke  of  Queensbeny's  Exrs.  v.  Tait,  21  Dec  1826,  5  S.  180  (N.  E.  167), 
which  was  an  accounting  between  agent  and  client,  the  Court  allowed 
the  balances  to  be  struck  annually,  the  result  of  which  was  to  allow  com- 
pound interest  to  the  client.  In  Condie  v.  Macdonald,  20  Nov.  1834, 
13  S.  61,  a  curator  bonis  who  was  in  advance  for  his  ward  was  held 
entitled  to  impute  the  rents  of  the  estate  in  extinction,  first  of  the  interest^ 
and  next  of  the  principal  of  his  advances,  though  it  was  objected  that  this 
was  equivalent  to  allowing  interest  on  interest.  Again^  in  Scott  v.  Handy- 
side's  Trs.,  30  March  1868,  6  Macph.  753,  which  was  an  accounting  for 
trust-fonds  for  fourteen  years  following  the  truster's  death,  a  factor  had 
accumulated  interest  on  his  advances,  with  the  principal,  at  the  end  of 
eleven  years ;  and,  in  the  circumstances  of  the  case,  the  accumulation  was 
sustained  by  the  Court. 

(m)  1  Bell's  Com.  649 ;  Pearse  v.  Macdonell,  2  ^farch  1825,  3  S.  603 
(N.  E.  424) ;  Dykes  v.  Cullen,  13  July  1852,  24  Jur.  616 ;  and  1  Stuart, 
1050;  Macpherson  v,  Tytler,  1  June  1853,  15  D.  706;  Shepherd  v. 
Hutton's  Trs.,  30  May  1855,  17  D.  783;  Caledonian  &  Dumbartonshire 
Railway  Co.  v.  Lockhart,  13  Jan.  1858,  20  D.  390. 

{n)  Dalmahoy  &  Wood  v.  Magistrates  of  Brechin,  5  Jan.  1859,  21  D. 
210.  See  also  Dykes  v,  Cullen,  13  July  1852,  24  Jur.  616;  and  White- 
head &  Morton  v.  Cullen,  23  Nov.  1861,  24  D.  86. 

(o)  1  Bell's  Com.  649,  and  cases  there  referred  to ;  and  cases  infra, 
(p)  Groat  V.  Sinclair,  15  May  1819, 19  F.C.  715. 
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account  consisted  chiefly  of  disbursements,  the  interest  on 
which  greatly  exceeded  the  professional  charges,  (g)  But 
there  are  several  cases  in  which  interest  has  been  allowed 
on  large  outlays  forming  part  of  the  expenses  ultimately 
found  due,  and  necessarily  advanced  a  considerable  time 
before  the  date  of  the  decree,(r)  such  as  a  fee  of  five  hundred 
guineas  paid  to  an  accountant, («)  and  travelling  and  other 
expenses  connected  with  proofs  taken  abroad,  but  not  a 
printer's  account.  (Q 

4.  When  the  House  of  Lords  order  a  respondent  to  repay  intewat  not 
expenses  in  which  the  appellant  has  been  found  liable  in  expenses 
the  Court  of  Session,  and  which  have  been  paid,  the  respon-  o^r^of"*^^ 
dent  is  not  liable  in  interest  thereon,  where  the  judgment  of  ^^  ^^ 
the  House  of  Lords  is  silent  on  that  point,  (i^) 

5.  It  is  impossible  to  lay  down  any  inflexible  rules  as  to  interest 
the  rate  of  interest  chargeable  against  law  agents  on  money  C^*j^enu^ 
in  their  hands  belonging  to  their  clients  ;  as  each  case  must 
depend  on  its  own  circumstances.     The  following  general 
principles  seem,  however,  to  be  deducible  from  the  reported 

cases. 

6.  An  agent  or  factor  is  liable  only  in  bank  interest  on  When  only 
sums  which  have  come  into  his  hands  in  the  course  of  liti-  terestTs 
gation  or  ordinary  business  transactions,  if  he  is  neither  ^Tw  wn^ 
under  any  obligation  to  invest  them,  nor  required  to  pay 

them  over  immediately  to  his  client,  (a?) 

When  a  party  entitled  to  funds  in  an  agent's  possession 
causes  delay  in  the  payment  thereof  by  raising  questions  as 
to  the  kind  of  discharge  to  be  granted  by  him,  the  agent  is 
liable  only  in  bank  interest,  at  least  where  he  has  consigned 
the  amount  in  bank.(^) 


(q)  E.  of  Fife  17.  DuJBf,  3  March  1827,  6  S.  524  (N.  E.  492). 

(r)  1  Beirs  Com.  649 ;  M'Dowall  v.  M'Dowall,  8  Dec.  1821,  1  S.  200 
(N.  E.  188);  affirmed  8  March  1825,  1  W.  &  S.  22. 

(<)  Macpheraon  v,  Tytler,  1  June  1853, 16  D.  706. 

(t)  Barclay  v.  Barclay,  5  March  1850,  22  Jur.  354. 

(u)Ewart  v,  Latta,  1  July  1865,  reported  under  date  20  July  1865, 
3  Macph.  1167  ;  Fleeming  v.  Howden,  6th  Nov.  1868J  7  Macph.,  79. 

(x)  M'Kenzie  v.  Campbell,  19  Dec  1818,  19  F.C.  605. 

(y)  Shirras  v.  Black,  25  June  1824,  3  S.  183  (N.  E.  123). 


142  INTEREST. 

Agent  not  7.  But  an  agent  who  is  entitled  to  retain  funds  belonging 

deriveprofit  ^  ^  clicnt  (foi example,  in  security  of  obligations  undertaken 

f^ds^^**^"*^  by  him  on  behalf  of  his  client),  is  not  allowed  to  derive  any 

profit  therefrom,  but  is  bound  to  accumulate  the  interest 

annually  with  the  principal  sum,  in  other  words,  to  pay 

compound  intere8t.(z)    The  same  rule  has  even  been  followed 

in  the  case  of  an  account  current  between  agent  and  client, 

on  the  ground  that  an  agent's  accounts  should  be  settled 

annually,  on  whatever  side  the  balance  may  be.  (a) 

Interest  8.  When  delay  in  the  adjustment  and  settlement   of 

in  settle-      accouuts  has  been  occasioned    partly  by   the  fault  of  the 

"otw^     agent,  partly  by  that  of  the  client,  something  between  bank 

?T*?both  ^'^^^^^s*  ^^^  ^^^1  legal  interest  (i.e.,  5  per  cent.),  will  be 

agent  and     allowed  aerainst  the  agent.  (6) 

Interest  on  ^'  ^^  ^^®  ^^^  ^^  Fovtufie's  Trs.  V.  Oibsofir-CraigSf  Wa/rd- 
trust  funds  law,  dt  Dahiel,{c)  factors  and  law  agents  for  trustees,  not 
'  having  invested  a  sum  of  above  £3000  of  trust  funds,  but 
having,  with  the  knowledge  of  the  trustees,  retained  it  in 
their  own  hands  for  some  years,  during  which  questions 
regarding  the  trust-estate  were  under  discussion,  the  Court 
held  that  they  were  not  bound  to  pay  interest  at  a  higher 
rate  than  4  per  cent,  with  which  they  had  debited  them- 
selves. Lord  Glenlee  observed,  that  unless  there  was  evi- 
dence of  money  having  been  tortuously  and  improperly  kept 
in  the  hands  of  the  factors,  4  per  cent,  was  quite  sufficient ; 
and  Lord  Jeffrey  stated  that  although  5  per  cent,  was 
allowed  in  the  case  of  Lady  Montgomerie  v.  Wav^h(ype,{d) 
which  was  decided  in  1822,  it  was  chiefly  because  that  was 
then  the  ordinary  and  current  interest  which  with  common 
diligence  might  be  obtained  on  perfect  security. 

10.  Unless,  however,  those  to  whom  a  factor  or  agent  is 

{%)  D.  of  Queensbeny'B  Exrs.  v,  Tait,  23  May  1822, 1  S.  428  (N.  £. 
398),  and  21  Dec  1826,  5  S.  180  (N.  £.  167).  See  also  Qraham  v.  Freer, 
14  Jan  1824,  2  S.  606  (N.  £.  518). 

(a)  D.  of  Queensberry's  Exrs.  v.  Tait,  mprtJk.  See  also  Wellwood's 
Trs.  V.  HiU,  17  Dec.  1856, 19  D.  187. 

(5)  Robarts  v.  Court,  5  June  1835,  13  S.  877,  and  25  July  1838,  3  S. 
&  M'L.,  317. 

(c)  16  Nov.  1839,  2  D.  59. 

((Q  4  June  1822^  20  F.C.  620,  and  1  S.  453  (N.  K  421). 
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primarily  accountable  approve  of,  or  consent  to,  his  retain- 
ing money  which  cannot  be  very  speedily  distributed,  he 
will  be  chargeable  with  interest  at  6  per  cent,  from  the  date 
when  it  ought  reasonably  to  have  been  invested,(e)  or  else 
with  compound  interest  at  4  per  cent.(gr) 

11.  Where  an  agent  tortuously  and  improperly  retains  Money  im- 
money  which  has  come  into  his  hands,  there  can  be  no  J^^uSn^jn 
doubt  that  he  will  be  chargeable  with  at  least  full  legal  inte-  *g«^8 
rest.  (A)    Happily,  however,  there  are  no  Scotch  decisions  on 

the  subject.  It  was  recently  held  in  an  English  case  that 
when  a  solicitor  is  obliged  to  refund  any  gain  wliich  he  has 
made  at  the  expense  of  a  client,  he  is  liable  in  interest 
thereon  at  5  per  cent.(i) 

12.  A  factor  within  the  provisions  of  the  Pupils  Protec-  Factors 
tion  Act  (viz.,  a  factor  loco  tutoris,  or  loco  absentia^  or  a  curd-  "^^^l^ 
tor  bonis)  is  bound  to  lodge  his  ward's  money  in  some  one  Act. 

of  the  banks  in  Scotland  established  by  Act  of  Parliament 
or  Royal  Charter,  in  a  separate  account  or  deposit  in  his  own 
name  as  judicial  factor ;  and  the  bank  is  bound,  once  at  least 
in  every  year,  to  accumulate  the  interest  with  the  principal 
sum.  A  factor  keeping  in  his  hands  more  than  £50  belong- 
ing to  the  estate  for  more  than  ten  days  is  chargeable  with 
interest  at  20  per  cent,  on  the  excess  for  such  time  as  it  is 
in  his  hands  beyond  the  ten  days ;  and  unless  the  money  has 
been  kept  from  innocent  causes,  the  factor  has  no  claim  for 
commission,  and  will  be  dismissed  from  his  office.  (&) 


(tf)  Brown's  Trs.  v.  Brown,  3  Mar.  1830,  4  W.  &  S.  28 ;  Fortune's  Trs. 
V.  Gibson-Craigs,  &c.,  16  Nov.  1839,  2  D.  59.  See  also  Bobarts  v.  Court, 
24  Jan.  1833,  11  S.  314,  and  26  July  1838,  3  S.  &  M'L.  317. 

(g)  Wellwood's  Trs.  v.  Hill,  17  Dec  1856,  19  D.  187.  See  also 
Graham  v.  Freer,  14  Jan.  1824,  2  S.  606  (N.  E.  518) ;  and  Lambe  v. 
Bitchie,  4  Dec  1837, 16  S.  219. 

{h)  See  opinion  of  Lord  Glenlee  in  Fortune's  Trs.  v.  Gibson-Craigs. 
&c.,  16  Nov.  1839,  2  D.  69  ;  Bkir  v,  Muray,  4  July  1843,  5  D.  1316 ; 
and  Buchanan  x,  Mackersey,  13  Feb.  1847,  9  D.  700. 

(»)  Tyrrell  v.  Bank  of  London,  27  Feb.  1862,  31  Law  Journal,  Chan- 
cery, 369. 

{k)  12  and  13  Vict  c  51,  §§  6  and  37.  See  also  Thorns  on  Judicial 
Factors,  p.  192,  and  McLaren  on  Wills  and  Succession,  ii  524. 
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CHAPTER    XI. 

PARTIES  LIABLE  IN  PAYMENT  OF  LAW  AGENTS' 

ACCOUNTS. 

Empioyora         ^'  ^^  *^®  ordinaxy  case  the  parties  liable  in  payment  of 
generally     a  law  agent's  account  are,  of  course,  his  employers.    We 
have  already  seen  what  circumstances  are  sufficient  to  infer 
employment  and  thus  to  give  rise  to  Kability,(a) 
Oases  in  2.  There  are,  however,  some  cases  in  which  an  employer 

which  em-    jg  jjot  liable  in  payment  of  his  agent's  account.    Thus,  a 

ployers  are  x-   •/  o  » 

not  liable,  mandate  may  be  conceived  in  such  terms  as  to  impose  no 
liability  on  the  granter;(&)  or  the  whole  conduct  of  parties 
may  show  that  the  agent  has  delegated  the  liability  of  his 
employer  to  some  other  person  from  whom  alone  he  looks 
for  payment,  and  in  such  circumstances  he  has  no  claim 
against  his  original  employer,  (c)  It  does  not,  however, 
amount  to  a  delegation  of  liability  for  an  agent  to  take  a 
bill  from  a  party  against  whom  he  knows  that  his  employer 
has  a  claim  of  relief,  (d)  When  an  agent  is  entitled  to  pay- 
ment of  expenses  from  a  third  party,  he  may  lose  all  claim 
therefor  against  his  own  client  by  faiUng  to  take  the  proper 
steps  to  recover  them  from  the  third  party,  (e) 

(a)  See  Chapter  VI.  p.  86. 

(6)  Wink  V.  Mortimer,  8  March  1849, 11  D.  995.  The  mandate  in 
this  case  was  granted  by  the  brother  of  a  person  who  had  become  tempo- 
rarily insane,  and  it  authorised  the  agent  to  manage  the  affairs  of  the 
lunatic  till  the  latter's  restoration  to  health,  the  agent  being  taken  bound 
to  account  for  his  intromissions  to  the  lunatic  or  his  legal  heirs. 

(c)  Hunter  v.  Falconer,  13  Jan.  1835,  13  S.  252. 

((Q  Aikman  v.  Fisher,  21  Nov.  1835, 14  S.  66. 

(e)  Wilson  v.  Beddie,  5  March  1829,  7  S.  549.    In  this  case  the  agent 
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3.  In  conveyancing  and  general  business  there  are  certain  Professionii  \ 

well-established  professional  rules,  as  to  the  proportion  of  the  ve^di^f'  ] 

whole  expenses  of  a  transaction  which  must  be  borne  by  ^^-g^J^f  i 

each  of  the  contracting  parties.    For  example,  the  expenses  expenses.  | 

of  a  sale  are  divided  equally  between  seller  and  purchaser ;  ; 

and  the  whole  expense  of  a  marriage  contract  is  borne  by  , 

the  husband,  (g)  But  such  rules  merely  regulate  the  liability 
of  the  parties  inter  se :  each  agent  has  a  direct  claim  only 
against  his  own  employer,  whom  he  may  sue  for  the  amount 
of  his  charges,  leaving  the  parties  to  operate  their  own  re- 
lief. (A)  "When,  however,  one  of  the  contracting  parties 
agrees  to  defray  the  whole  expense  of  a  transaction,  he  is 
directly  liable  in  payment  of  the  account  of  the  other  party's 
agent,  and  therefore  cannot  plead  that  the  amount  is  com- 
pensated by  counter-claims  competent  to  him  against  the 
other  party  himself,  (i)  And  when  a  vassal  is  required  to 
take  out  a  charter,  and  sends  his  title-deeds  to  the  agent  of 
the  superior,  in  order  that  one  may  be  prepared,  the  employ- 
ment is  in  practice  held  to  be  on  behalf  of  the  vassal,  against 

had  delivered  to  a  trustee  on  a  bankrupt  estate  a  discharge  of  an  inhibi- 
tion, without  getting  payment  of  expenses  which  had  been  incurred  by 
him  for  his  client,  and  which  he  was  entitled  to  receive  as  preferable  in 
virtue  of  the  inhibition ;  and  the  Court,  after  receiving  a  report  from  the 
Deputy  Keeper  of  the  Signet  as  to  the  practice  in  such  cases,  held  that 
the  agent  had  acted  on  his  own  responsibility  in  handing  the  discharge  to 
the  trustee  without  obtaining  payment  of  the  expenses,  and  that  there- 
fore he  had  no  claim  against  his  client. 

(g)  See  Appendix. 

(h)  There  are  no  Scotch  cases  on  the  subject,  but  reference  may  be 
made  to  the  following  English  decisions.  Although  a  borrower  must  pay  the 
whole  expenses  of  a  loan,  the  lender's  attorney  cannot  sue  him  for  his  fees ; 
RigUy  v.  Daykin,  25  Jan.  1828,  2  Younge  &  Jervis,  83.  Nor  can  the 
attorney  of  a  lessor  sue  the  lessee  (Baker  v.  Meryweathery  3  Nov.  1849,  2 
Carrington  &  Kirwan,  737),  unless  the  lessee  has  agreed  to  pay  him; 
WM  V.  Bhodes,  2  May  1837,  3  Bingham,  New  Oases,  732.  Slight  evi- 
dence of  employment  will  be  sufficient  to  render  a  lessee  or  mortgagor 
liable  to  the  attorney  who  prepares  the  lease  or  mortgage;  Smith  v.  CUgg, 
1  May  1858,  27  Law  Journal,  Exchequer,  300.  A  lessor  who  has  paid  his 
own  attorney  for  drawing  the  lease  may  sue  the  lessee  for  the  amount; 
GriMeU  v.  Robmson,  26  May  1836,  3  Bingham,  New  Cases,  10. 

(t)  Pearson  v.  Bushby,  10  March  1814, 17  F.C.  592.  See  also  JVM  v. 
Bkodesj  mpra, 
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whom  the  superior's  agent  has  accordingly  a  direct  claim  for 
his  professional  fee8.(A;)  An  agent  who  prepares  a  deed,  or 
into  whose  hands  it  comes  in  the  coarse  of  his  professional 
employment,  is  not  bound  to  part  with  it  to  any  one  until 
his  fees  have  been  paid;  and  this  lien  generally  operates 
against  third  parties  as  effectually  as  a  direct  right  of 
action.  (Z) 
liability  of  4.  In  the  abscuce  of  any  express  stipulation,  joint  em- 
iSoyere"  ployers  are  liable  conjunctly  and  severally  for  the  whole 
amount  of  their  agent's  account,  (m)  But  there  is  nothing  to 
prevent  them  from  limiting  their  liability  to  a  definite 
amount  or  8hare.(7i)  Thus,  an  obligation  granted  by  the 
creditors  of  the  pursuer  of  an  action  to  pay  the  expenses 
thereof,  "  each  of  us  a  proportion  effeiring  to  our  respective 
debts,"  has  been  held  to  import  only  a  pro  rata  liability  for 
the  agent's  account,  (o)  An  agent  who  sues  a  client  merely 
for  his  individual  share  of  an  account  for  joint  proceedings,, 
is  not  entitled  to  object  to  the  auditor  taxing  off  the  other 

shares,  (p) 

LiabQityof        6.  The  general  rule   that  joint  employers   are    liable 

commOT*^    singuli  in  aolidum  seems  to  be  subject  to  an  exception  in  the 

S[t"**    ^^^  ^^  ^  common  agent  in  a  locality,  the  heritors  being 

apparently  liable  to  him  only  in  proportion  to  their  several 

interests.     When,  however,  an  interim  scheme  has  been 

(A)  Stewart  t;.  CuniBghame,  II  Dec  1841,  4  D.  249. 

(0  See  'Chapter  XV. ;  Wight  v.  Kidd,  27  Nov.  1828, 7  S.  70 ;  and  Paul 
V.  Meikle,  11  Dec.  1868,  7  Macph.  235. 

(m)  Walker  v.  Brown,  23  Nov.  1803,  13  F.C.  271,  and  M.  Appx.  Soli- 
dum,  No.  1 ;  Grant  v,  Wishart,  17  Jan.  1845,  7  D.  274 ;  Webster  v,  McClel- 
land, 2  July  1852, 14  D.  932.  See  also  Taylor  v.  Wight,  4  June  1827,  6 
S.  797  (N.  E.  737),  where  a  joint  obligation  to  be  at  the  expense  of  carry- 
ing on  various  actions  for  mutual  behoof  was  held  to  be  limited  to  the 
expenses  of  the  actions  while  conducted  by  the  agent  specially  appointed 
in  the  agreement,  and  not  to  extend  to  those  incurred  after  the  renuncia- 
tion of  that  agent  and  the  appointment  of  another. 

(n)  Grant  v.  Wilson,  30  May  1804,  Hume,  336;  Robinson  v.  Ross,  5 
July  1814,  Hume,  352 ;  Watson  and  Stotts  v.  Earl  of  Selkirk,  20  Feb. 
1817, 19  F.C.  304. 

(o)  Murdoch  v.  Hunter,  16  Feb.  1815, 18  F.C.  216. 

(p)  Macbrair  v.  Small,  14  Jan.  1871,  8  Scot.  Law  Rep.  301.  See  also 
Chapter  XII.  on  Taxation  of  Accounts. 
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approved  by  the  Lord  Ordinary,  the  common  agent  is  there- 
upon entitled  to  decree  against  the  heritors  for  the  expenses 
previously  incurred,  in  proportion  to  their  liabilities  fits 
ascertained  by  the  interim  scheme,  and  is  not  bound  to  wait 
until  the  true  liabilities  shall  be  fixed  in  the  final  locality; 
and  he  must  continue  to  be  paid  his  expenses  according  to 
the  interim  scheme  until  it  is  altered.(g) 

6.  In  some  instances  there  may  be  such  a  joint  connec-  CoMtnic- 
tion   between  several  parties  that  the  employment  of  an  employ- 
agent  by  one  is  equivalent  to  employment  by  all.     Thus,  an  ^^^^ 
agent  employed  by  one  of  several  executors,  to  do  busi- 
ness necessary  for  the  executry  estate,  is  entitled  to  payment 

of  his  account  from  the  other  executors,  although  they 
have  not  employed  him.(r)  But  there  is  no  such  joint 
connection  between  the  members  of  a  provisional  committee 
of  a  projected  railway  company ;  and  an  agent  suing  for 
payment  of  an  account  incurred  by  such  a  committee  must 
not  only  aver  actual  employment  by  each  of  the  members 
on  whom  liability  is  sought  to  be  imposed,  but  he  must  also 
specify  the  manner  in  which  the  employment  took  place. 
The  mere  fact  that  one  has  allowed  his  name  to  be  used  as 
a  member  of  committee,  and  attended  meetings,  is  not  sufiBi- 
cient  to  infer  liability,  unless  the  employment  took  place  at 
such  meetings,  (tf) 

7.  As  our  law  formerly  stood,  a  country  agent  who  em-  Liability  of 
ployed  an  agent  in  Edinburgh, (^)  or  (in  some  cases  depending  ^tTto 

town 

"  BgentB. 

(g)  Magfi.  of  Qlasgow  v.  Hay,  11  Feb.  1871,  9  Macph.  520.  See  also 
Barony  Parish  of  Glasgow,  12  July  1866^  38  Jur.  642. 

(r)  Stewart  v.  Wilson,  20  May  1823,  2  S.  320  (N.  E.  282). 

(»)  Campbell  v.  Lauder's  Reps.,  27  Nov.  1862, 15  D.  117  ;  M'Ewan 
V.  Campbell,  6  Dec  1863, 16  D.  117,  affirmed  19  Feb.  1857,  19  D.  (H.  L,) 
12,  and  2  Macq.  499.  See  also  Johnstone  v,  Scott,  18  Jan.  1860,  22  D. 
393 ;  and  Bright  v.  Hutton,  28  June  1852,  3  Clark's  House  of  Lords 
Cases,  341. 

(t)  Greig  v,  Stewart,  12  June  1811, 16  F.C.  298  ;  Robertson  v,  Win- 
chester, 19  Dec  1823,  2  S.  699  (N.  £.  612)  ;  Macara  v.  Philips,  9  Dec 
1826,  4  S.  296  (N.  E.  299) ;  Gordon  v.  Sinclair,  14  June  1826",  4  S.  708 
(N.  £.  714)  ;  Macqueen  and  Mackintosh  v.  Colvin,  19  Mar.  1827,  4  Mur. 
192  ;  Wallace  v.  Murdoch,  26  June  1828,  6  S.  1018 ;  Mackintosh  v.  Mac- 
donald,  21  May  1831,  9  S,  626  ;  Taylor  v,  Flowerdew,  14  Dec.  1836,  16 
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on  local  practice)  who  employed  another  country  agent(t()  to 
act  for  a  client,  was  liable  conjunctly  and  severally  with  his 
client  in  payment  of  the  account  so  incurred,  unless  he  ex- 
pressly stipulated  that  he  should  incur  no  personal  liability.(v) 
But  it  is  now  declared  by  the  Law  Agents  Act  that  "  a  law 
agent  authorised  and  acting  for  a  client  whom  he  discloses 
shall  incur  no  liability  to  any  other  law  agent  employed  by 
him,  except  such  as  he  shall  expressly  undertake  in  writ- 
ing."(a5)  This  provision  not  being  retrospective,  it  applies 
only  to  accounts  incurred  subsequent  to  the  date  of  the 
passing  of  the  Act  (5th  August  1873) ;  and  as  "  law  agent" 
is  declared  to  mean  persons  entitled  to  practise  as  agents 
in  courts  of  law  in  Scotland,  (y)  it  will  not  relieve  a  Scotch 
agent  of  his  liability  to  any  English  attorney  or  solicitor 
whom  he  may  employ  on  behalf  of  a  client ;(«)  especially  as 
the  general  rule  of  English  law  is  that  an  attorney  employ- 
ing another  as  agent  to  do  business  for  his  client  is  prima  fade 
liable  to  the  agent  for  his  bill,  although  the  latter  knew  that 
the  business  was  done  for  the  client,  and  that  the  agent 
cannot  sue  the  client  for  his  bill  of  costs,  (a) 
Liability  of  8.  The  Law  Agcuts  Act  does  not  relieve  the  clients  of 
town^i^nt  country  agents  of  their  liability  to  town  agents  necessarily 
by  ooJiS^v  ^^  properly  employed  on  their  behalf  by  their  country  agents ; 
*«ent.         and  it  is  of  no  consequence  whether  a  client  knows  or  is 

S.  263  ;  Mitchell  v,  Cullen,  11  May  1852,  1  Stuart,  718  ;  Bell  v.  Izetfs 
Tr.,  9  June  1854,  16  D.  915. 

(i«)  Kerr  v.  Marshall,  3  May  1816, 1  Mur.  59. 

(v)  Robertson  v.  Winchester,  19  Dec  1823,  2  S.  559  (N.  E.  512). 

(a)  36  and  37  Vict,  c  63,  §  21. 

{y)  ''The  following  words  and  expressions  when  used  in  this  Act  shall 
have  the  meanings  hereby  assigned  to  them  ;  that  is  to  say, '  Law  Agent  * 
shall  include  Writers  to  the  Signet,  Sob'citors  in  the  Supreme  Courts, 
Procurators  in  any  Sheriff-Court,  and  every  person  entitled  to  practise 
as  an  agent  in  a  court  of  law  in  Scotland.'' — 36  and  37  Vict  c.  63,  §  1. 

(z)  Deans  and  Bodgers  t;.  Hopkirk,8  June  1858,  30  Jur.  660,  and  20 
D.  1097. 

(a)  Pulling's  Law  of  Attorneys,  5th  ed.,  p.  447 ;  Archbold's  Chitty's 
Pi«ctice,.12th  ed.,  p.  157  ;  Lush's  Practice,  3d  ed.,  vol.  1,  p.  345  ;  Scrac^ 
V.  Whittington,  3  June  1823,  3  Dowling  &  Ryland,  196,  and  2  Bame- 
wall  &  Cresswdl,  11 ;  Bobbins  v.  Fmndl,  11  Dec.  1847,  17  Law  Journal, 
Queen's  Bench,  77. 
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ignorant  of  the  name  of  a  town  agent  so  employed.(6) 
When  an  Edinburgh  agent  requests  payment  of  a  particular 
account,  and  receives  a  sum  accordingly  from  his  country 
correspondent,  he  must  impute  it  to  that  particular  account, 
and  so  far  relieve  the  client  of  his  liability,  (c)  Apparently, 
the  claim  of  an  Edinburgh  agent  against  a  client  will  still 
be  held  to  be  assigned  or  extinguished  by  a  settlement  of 
accounts,  including  duch  particular  claim,  between  him  and 
his  country  correspondent  ;(c?)  but  even  before  the  passing 
of  the  Law  Agents  Act  it  was  doubtful  whether  a  client, 
who  had  paid  to  his  country  agent  the  Edinburgh  agent's 
account  was  liable  to  pay  it  over  again  to  the  Edinburgh 
agent  in  the  event  of  the  country  agent's  failure,  (e) 

9.  When  trustees,  or  other  persons  holding  a  fiduciary  Liawuty  of 
character,  employ  a  law  agent,  they  are  personally  liable  in  *™^*®^*  ^ 
payment  of  his  account,  (gr)  unless  they  stipulate  that  the 
trust-estate  alone  shall  be  liable. (A)  As  the  employment  of 
a  law  agent  is,  in  most  cases,  within  the  power  of  trustees,(i) 
an  appointment  by  a  quorum  will  be  sufficient  to  bind  the 
trust-estate  ;(4)  but  non-concurring  trustees  will  not  be  per- 
sonally liable,(Z)  unless  they  homologate  the  appointment. (m 

(6)  Hamilton  v.  Thomson,  21  Oct.  1868,  6  Scot.  Law  Rep.  14. 

(c)  Mitchell  v.  Cullen,  11  May  1862, 1  Stuart,  718,  and  1  Macq.  190. 

(d)  Mackintosh  v.  Macdonald^  21  May  1831, 9  S.  626. 

(e)  Cullen  v,  Paterson,  13  May  1835, 13  S.  747.  See  also  Chapter  XVI. 
on  the  Triennial  Prescription. 

(jg)  McLaren  on  Wills  and  Succession,  ii,  pp.  503  and  546 ;  Urlin's  Office 
of  Trustee,  p.  266 ;  Fraser  on  Parent  and  Child,  p.  276  ;  Wight's  Trs.  v. 
Allan,  12  Dec.  1840,  3  D.  243 ;  Worall  v.  Harford,  1  Nov.  1802  ;  8  Vesey, 
4 ;  Lady  Lonford  v.  Mahoney,  24  April  1843,  4  Druiy  &  Warren,  81. 
Where  it  is  intended  that  a  trustee  shall  be  liable  if  there  are  not  suffi- 
cient trust-funds,  the  proper  form  of  decemitureis  against  him  personally, 
and  not  qua  trustee  ;  Davidson's  Tr.  v.  Carr,  21  June  1850,  12  D.  1069. 

(h)  Scotland  v,  Henry,  19  July  1865,  3  Macph.  1125. 

(t)  30  and  31  Vict.  c.  97,  §  2  ;  M'Laren,  vol.  ii.  p.  243. 

(k)  M'Laren,  vol.  ii.  p.  188. 

(0  24  and  26  Vict  c.  84,  §  1  ;  26  and  27  Vict  c.  115;  M'Laren  on 
Wills  and  Succession,  ii.  pp.  529  and  532. 

(m)  Cunynghame  v,  Higgins,  26  June  1802,  4  Pat  App.  401,  and  1 
July  1816,  6  Pat  App.  244  ;  Hamilton  v.  Gibb,  16  May  1823,  2  S.  315 
(N.  E.  278)  ;  Graham  v.  Graham,  15  June  1827,  5  S.  806  (N.  E.  745) ; 
Logan  V.  Meiklejohn,  26  May  1843,  5  D.  1066  ;  M^iaren,  vol.  iL  p.  503 
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Confidential  10'  ^^  t^^  principle  on  which  the  personal  liability  of 
^^  °^  ^^  trustees  to  parties  whom  they  employ  is  founded,  be  that 
those  who  are  unacquainted  with  the  amount  and  security 
of  the  trust-funds,  are  entitled  to  rely  on  the  credit  of  the 
person  with  whom  they  contract,  it  is  obvious  that  trustees 
ought  not  to  be  personally  liable  to  agents  or  factors  stand- 
ing in  a  confidential  relation  towards  the  trust,  so  as  to  have 
as  good  an  opportunity  as  the  trustees  of  knowing  the 
security  which  the  estate  affords,  (n)  But  the  point  has 
never  been  decided.  An  agent,  however,  who  suspects  that 
there  may  be  a  deficiency  in  the  trust-funds,  ought  certainly 
not  to  run  up  an  account  against  the  trustees  without  in- 
forming them  of  the  state  of  the  funds,  (o) 
No  direct  H*  Although  trustees  are  entitled  to  take  credit  for  law 

^'^"P         expenses  properly  incurred  and  paid  by  them,  the  agents 
estate.         whom  they  employ  have  no  direct  claim  against  the  trust- 
estate  or  the  beneficiaries. (p) 
Liability  of         12.  It  was  formerly  held  that  the  creditors  in  a  seques- 
seStra^   tration  were  primarily  liable,  as  the  true  debtors,  in  pay- 
tions.         ment  of  the  account  of  the  agent  employed  by  the  trustee, 
although  there  was  also  a  right  of  action  against  the  trustee 
as  the  direct  employer. (g)     But  it  is  now  provided  by  the 
Bankruptcy  Act  of  1866,  that  "  no  person  shall,  by  merely 
lodging  an  oath  and  claim,  or  being  ranked  or  receiving  pay- 


(n)  M'Laren  on  Wills  and  Succession,  ii.  p.  546. 

(o)  See  Cullen  v.  Baillie,  20  Feb.  1846,  8  D.  511,  affirmed  19  June 
1855,  18  D.  (H.  L.)  40,  and  2  Macq.  80,  where  trustees  were  held  not 
personally  liable  for  an  account  of  expenses  of  trust  management  of  one 
of  their  own  number,  whom  they  had  appointed  factor  and  law  agent  of 
the  trust  chiefly  in  respect  that  he  was  also  a  beneficiary  and  well  ac- 
quainted with  the  nature  and  value  of  the  estate. 

(p)  McLaren,  iL  p.  549  ;  Lewin  on  Trusts,  5th  edition,  p.  454 ;  For- 
syth on  Trusts,  p.  445. 

(5)  Tod  &  Wright  v.  Brydone,  31  Jan.  1823,  2  S.  175  (N.  E.  157) ; 
Malcolm  v.  Niven,  5  July  1825,  4  S.  138  (N.  E.  140)  ;  Young  v.  Robert- 
son, 1  March  1827,  5  S.  502  (N.  E.  472)  ;  Johnstone  v,  Carlyle,  16  June 
1832,  10  S.  657  ;  Howden's  Tr.  v.  Dunlop  &  Co.,  10  Feb.  1835,  13  S.  445  ; 
Gowan,  19  Feb.  1836, 13  S.  491  ;  Martin  v.  A.  B.,  29  May  1835, 13  S. 
838  ;  Brodie  v.  M'Farlane's  Crs.,  20  Feb.  1846,  8  D.  537  ;  Ellis  v.  White, 
12  July  1849, 11  D.  1347. 
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meat  of  a  dividend,  or  appearing  or  voting  at  a  meeting  in 
a  sequestration  as  a  creditor,  be  liable  for  any  claim  by  the 
agent  or  other  person  employed  by  the  trustee  for  money 
advanced,  or  expense  incurred,  or  remuneration  in  relation 
to  the  affairs  of  the  estate,  reserving  to  the  agent  or  other 
person  so  employed  right  to  payment  out  of  the  estate,  and 
from  the  trustee  by  whom  he  may  have  been  employed,  in 
so  far  as  the  same  may  be  competent  to  him  ;(r)  and  no 
trustee  shall  have  relief  in  respect  of  such  payment  against 
such  creditor,  reserving  to  such  trustee  relief  against  the 
estate^  and  against  those  creditors  or  others  who  may  on 
other  grounds  be  liable  in  relief."(«)  This  provision  does 
not  relieve  creditors  of  their  liability  at  common  law  to  an 
agent  directly  employed  by  them ,(()  although  even  in  such 
a  case  the  agent  may  lose  his  claim  against  the  creditors  by 
allowing  the  bankrupt  to  obtain  his  discharge  on  paying  a 
composition  and  finding  security  for  his  expenses,  (t*) 

13.  An  agent  acting  on  the  employment  of  a  bankrupt  Agent  em- 
has  no  claim  against  the  creditors,  even  where  his  account  J^S^rupt. 
has  been  incurred  for  their  benefit,  as  in  the  preparation  and 
execution  of  a  trust-deed  in  their  favour.(v)     Similarly,  per- 
sons who  have  become  cautioners  for  a  composition  are  not 

(r)  It  had  been  previously  held  that  the  agent  in  a  sequestration 
ought  to  be  appointed  by  the  trustee,  and  not  by  the  creditors  ;  (BaiUie  v, 
Watson,  13  June  1822, 1  S.  493,  N.  K  469),  but  that  he  could  not  be  in 
any  way  recognised  as  an  officer  in  the  sequestration  ;  Gourlay  v.  Strat- 
ton,  16  June  1827,  5  S.  804  (N.  E.  743)  ;  Wotherspoon  v.  Laidlaw,  17 
Nov.  1843,  6  D.  88. 

(«)  19  and  20  Vict.  c.  79,  §  67,  re-enacting  a  provision  to  the  same 
effect  in  2  and  3  Vict.  c.  41^  §  29.  Where  a  trustee  sues  the  creditors  for 
relief  from  acts  which  he  avers  were  authorised  and  sanctioned  by  them, 
he  must  state  specifically  the  circumstances  on  which  he  founds  as 
amounting  to  such  authority  ;  Gilmour  v,  Koyal  Bank,  21  Dec.  1866, 
18  D.  287.  See  also  Barclay  v.  Glendronach  Distillery  Co.,  21  Oct  1868, 
7  Macph.  9. 

(0  Ellis  V.  Connel,  26  June  1822,  1  S.  628  (N.  E.  486). 

(u)  Guthrie  v.  Curl,  13  May  1826,  1  W.  &  S.  191. 

(v)  Douglas  &  Ferguson  v,  M'Eerrel,  8  Dec  1814,  Hume,  474.  As  to 
the  liability  of  a  bankrupt  who  has  been  discharged  on  a  composition, 
see  Renton  and  Grant  v.  Reid,  13  May  1823,  2  S.  296  (N.  E.  269)  ;  and 
Swan  V.  Jeffrey,  16  Jan.  1829,  7  S.  268. 
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liable  in  payment  of  aii  account  subsequently  incurred  by  the 
bankrupt  to  his  agent,  although  the  employment  may  have 
been  beneficial  to  them.(a;)    A  trustee  for  creditors  under  a 
private  trust  has,  however,  been  held  not  entitled  to  avail 
himself  of  legal  proceedings  instituted  by  the  bankrupt,  with- 
out being  liable  to  the  agent  for  the  expenses  of  them.(y) 
Liability  of         14.  It  has  been  recently  held  in  England  that  an  ofl&cial 
o?joint^"    liquidator  is  not  entitled  to  receive   anything  out  of  the 
stock  com-    assets  of  a  company  by  way  of  remuneration  until  all  the 

panies.  r      j      j  j 

costs  of  the  winding  up,  including  the  bill  of  costs  of  the 

solicitor  employed  by  him,  have  been  paid  in  full. (2)    Where 

the  liquidator  changes  his  solicitors,  their  bills  of  costs  fall 

to  be  paid  rateably  as  far  as  the  assets  will  extend,  unless 

the  first  solicitor  has  given  up  documents  to  the  second,  on 

an  undertaking  that  his  costs  shall  be  paid  out  of  the  estate, 

in  which  case  his  costs  are  preferable  to  those  of  the  second 

solicitor,  (a) 

Liability  of         16.  A  factor  duly  authorised  to  employ  law  agents  may 

tnMTto  an    ^^  course  bind  his  constituent  in  payment  of  an  account 

T^^^T  a  i^c^^^^^  through  such  employment. (6)   But  a  ships-husband 

ractor.         has  no  implied  authority  to  bind  the  owners  of  a  ship  for  the 

expenses  of  a  lawsuit.(c) 
Married  16.  Altbought  a  married  woman  may,  with  or  without 

exempt       her  husbaud's  consent,  validly  appoint  a  law  agent  to  act  for 
Mk  her,(<i)  yet  the  general  rule  of  law,  that  obligations  under- 

taken by  a  wife  stante  matrimonio  are  null  and  void,(e) 
exempts  her,  in  all  but  a  few  exceptional  cases,  from  any 
liability  for  an  account  incurred  on  her  employment. 

(x)  Wallace  v.  Murdoch^  25  June  1828,  6  S.  1018. 

(y)  Paterson  v,  M'Lelland,  4  June  1824,  3  S.  103  (N.  E.  68).  See  also 
Torbet «;.  Borthwick,  23  Feb.  1849,  11  D.  694  ;  and  Davidson's  Tr.  v. 
Can,  21  June  1850, 12  D.  1069. 

(a)  In  re  Massey,  19  Feb.  1870,  9  Law  Reports,  Equity,  367.  See  also 
25  and  26  Vict.  c.  89,  §  93  (Companies  Act,  1862). 

(a)  In  re  Audley  Hall  Cotton  Spinning  Co.,  4  July  1868, 6  Law  Reports, 
Equity,  245. 

(b)  Ante,  pp.  107-109. 

(c)  Campbell  v.  Stein,  5  June  1818,  6  Dow,  116  ;  1  Bell's  Com.  604. 

(d)  See  Chapter  IV.  p.  79. 

(c)  Fraser  on  the  Personal  and  Domestic  Relations,  vol.  i.  p.  246. 
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17.  The  equitable  exception  to  this  general  rule  is,  how-  Exceptions. 
ever,  well  established,  that  a  married  woman  who  is  pos-  JWTi«n  ^<^ 
sessed  of  a  separate  estate  is  liable  in  payment  of  an  account  rate  esute 
which  has  been  in  rem  versum  of  her.(g')    Thus,  a  law  agent  "^?S  <^ 
who  had  conducted  an  action  at  the  instance  of  a  married  •'«»w»win. 
woman  without  the  concurrence  of  her  husband  (who  was 
abroad  when  the  action  was  raised,  but  who  siibsequentlj'^ 
returned  and  adopted  it),  for  the  purpose  of  reducing  her 
father's  settlement  of  his  heritable  and  moveable  property, 
was  held  to  have  a  good  claim  against  the  wife  or  her  estate 
for  the  expenses  incurred  in  obtaining  decree  of  reduction 
as  to  the  heritable  property,  to  which  she  thereby  succeeded 
as  heir-at-law,  but  none  for  the  expenses  of  the  action  quoad 
the  moveable  property,  as  it  would  belong  to  the  husband 
Jure  7nariti,{h\    Similarly,  where  a  law  agent  was  employed 
by  a  womaUft  to  pursue  a  declarator  of  marriage,  in  which  he 
was  successful  and  obtained  a  decree  for  aliment,  which  by 
using  inhibition  he  made  a  preferable  debt  on  the  heritable 
estate  of  the  husband,  he  was  held  entitled,  on  the  husband's 
insolvency,  to  decree  against  the  wife,  to  the  effect  of  oper- 
ating payment  of  his  account  out  of  her  separate  funds,  (i) 
Again,  when  a  law  agent,  acting  on  the  instructions  of  a 
married  woman,  expede  a  service  in  her  favour  as  heir  of 
her  father,  and  raised  a  reduction  of  an  opposing  service,  and 
of  her  father's  last  settlement,  by  which  he  had  conveyed 
away  from  her  the  great  bulk  of  his  property,  it  was  held 
that,  the  result  of  the  proceedings  being  to  set  up  a  prior 
deed  by  which  the  property  was  settled  upon  her,  exclusive 
of  her  husband's  ytw  maritij  the  agent  was  entitled  to  decree 
against  her  for  payment  of  his  account.(A;)    In  the  last  case 
on  the  subject,  a  married  woman  who  had  a  liferent  estate, 
which  was  declared  to  be  alimentary  and  from  which  the 

(g)  Fraser,  L  256. 

(h)  Brown  v,  Grahame,  28  May  1830,  8  S.  834. 

1%)  Gray  v.  Wyllie,  26  June  1840,  2  D.  1206. 

(k)  Macara  v.  Wilson,  16  Feb.  1848,  10  D.  707.  It  was  also  held  in 
this  case  that  cash  advances  made  partly  to  a  husband  and  partly  to  a 
wife,  to  support  the  general  expense  of  the  family,  must  be  presumed  to 
have  been  made  on  the  husband's  credit  alone. 
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ju8  mariti  was  excluded,  having  with  the  concurrence  of  her 

husband  raised  various  actions  in  regard  to  the  alimentary 

estate,  in  which  she  was  ultimately  successful,  she  was  held 

liable  in  payment  of  the  account  of  a  law  agent  who  had 

conducted  the  early  proceedings.  (T)     It  must,  however,  be 

borne  in  mind  that  even  when  an  account  of  expenses  has 

been  in  rem  versum  of  a  married  woman,  personal  diligence 

against  her  is  incompetent  during  the  subsistence  of  the 

marriage,  (m) 

Other  ex-  17.  A  wifo  is  in  the  same  position  as  an  unmarried 

^e8°in       woman  if  she  has  obtained  an  order  of  protection  under  the 

^^g^       Conjugal  Eights  Amendment  Act,(n)  or  if  her  husband  is 

women  are    abroad,  Or  absent  and  reported  to  be  dead,  or  if  he  is  civilly 

dead.(o) 

Liabflitv  of        18.  A  husbaud  is  not  liable  to  an  agent  employed  by  his 

wif??ex-°'  wife  without  his  concurrence,  except  for  expenses  "  neces- 

penses.        gg^jy  iq  }^qj>  personal  safety,  the  maintenance  of  her  honour, 

or  the  preservation  of  her  status  in  BOcietj."(j>)     When  a 

(Q  Gifford  v.  Rennie,  26  Feb.  1863,  16  D.  451.  As  to  alimentary 
funds,  see  also  Young  v.  Cooper,  9  June  1826,  4  S.  81  (N.  E.  83) ;  and 
Greig  v,  Christie,  16  Dec.  1837, 16  S.  242. 

(m)  Gray  v.  Wyllie,  26  June  1840,  2  D.  1205.    See  Scorgie  v.  Hunter, 

22  Feb.  1872,  9  Scot.  Law  Rep.,  as  to  form  of  decemiture  against  a  mar- 
ried woman. 

(n)  24  and  25  Vict.  c.  86. 

(o)  Fraser,  voL  i.,  p.  268 ;  BeU's  Lectures,  p.  124,  and  cases  there  re- 
ferred to. 

{p)  Fraser,  vol.  L,  p.  300.  It  has  been  held  in  England  that  a  hus- 
band is  liable  for  expenses  incurred  by  his  wife  in  exhibiting  articles 
of  the  peace  against  him,  v^en  that  step  is  necessary  for  her  safety 
{Sk&pherd  v.  Mackoul,  13  Feb.  1813, 3  Campbell,  326  ;  TVilliams  v.  Fowler, 

23  April  1825,  Macdelland  &  Younge,  269),  even  although  he  allows 
her  a  separate  maintenance  ;  Turner  v.  Rookes,  26  April  1839,  10  Adol- 
phus  &  Ellis,  47.  Where  a  wife  was  prosecuted  for  keeping  a  dis- 
orderly house,  her  husband,  who  had  been  privy  to  her  doing  so,  and 
knew  by  what  attorney  she  was  defended,  without  dissenting  to  his 
defending  her,  was  held  liable  for  the  expenses  of  her  defence  ;  Shepherd 
v.  Mackffulj  supra.  In  a  recent  case  {Wilson  v.  Ford,  23  Jan.  1868,  3  Law 
Reports,  Exchequer,  63)  the  following  legal  expenses  incurred  by  a  deserted 
wife  were  held  to  be  necessaries  for  which  she  had  implied  authority 
to  pledge  her  husband's  credit  during  his  lifetime,  and  for  which  his  exe- 
cutors were  therefore  liable  after  his  death : — (1)  Costs  and  reasonable 
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wife  lives  separate  from  her  husband  on  a  settled  aliment, 
an  agent  conducting  legal  proceedings  on  her  behalf  is  not 
entitled  to  demand  from  him  payment  of  expenses  in- 
curred in  unsuccessful  actions  against  the  husband  himself, 
or  in  actions  against  third  parties,  whether  successful  or 
not.(g)  A  husband  may  of  course  be  subjected,  like  any 
third  party,  to  the  expenses  of  a  successful  action  against 
him  at  the  instance  of  his  wife.  But,  on  the  other  hand, 
where  the  husband  is  successful,  decree  for  expenses  will 
not  be  pronounced  against  the  wife,  if  she  has  no  inde- 
pendent property  and  the  parties  are  not  judicially  separ- 
ated, (r) 

19.  In   consistorial  actions  between  husband  and  wife.  Exceptional 
the  husband  is  subjected  to  an  exceptional  liability  for  his  hnsbao^  k 
wife's  expenses,  being  bound  in  the  ordinary  case  to  supply  ^S 
her  with  the  means  of  litigation  against  himself.  («)     We 

now  proceed  to  consider  the  nature  and  extent  of  this  lia- 
bility. 

20.  When  a  husband  raises  an  action  of  divorce,  sepa- 

expenses  incurred  preliminaxy  to  the  institution  of  a  suit  for  restitu- 
tion of  conjugal  rights,  as  well  as  the  costs  of  the  suit  itself ;  (2)  the 
expense  of  obtaining  the  opinion  of  counsel  on  the  effect  of  an  ante- 
nuptial agreement  for  a  marriage  settlement;  (3)  expenses  incurred  in 
consulting  attorneys  as  to  the  proper  mode  of  dealing  with  trades- 
people who  were  pressing  the  wife  for  payment  of  various  necessary 
artides  supplied  to  her  since  her  husband's  desertion,  and  also  as  to  a 
distress  threatened  by  her  landlord  on  furniture  belonging  to  her  husband 
in  the  house  she  occupied.  See  also  Chitty  on  Contracts,  9th  edition,  p. 
171 ;  Baylis  v.  Wathiris^  23  Jan.  1864,  33  Law  Journal,  Chancery,  300 ; 
and  Ri^ui/rdson  v.  Du  Bois,  8  Nov.  1869, 6  Law  Beports,  Queen's  Bench,  51. 

(q)  Young  v.  Cooper,  9  June  1825,  4  S.  81  (N.  E.  83). 

(r)  Lang  v.  Lang,  30  June  1849,  11  D.  1217.  See  also  MUnev.  Milne, 
17  Jan.  1871,  2  Law  Beports,  Probate  and  Divorce,  202,  where  it  was 
held  that  a  wife  with  separate  property  is  liable,  like  .any  other  unsuc- 
cessful suitor,  to  be  condemned  in  costs  in  an  action  between  her  and 
her  husband. 

(s)  In  England  married  women  are  entitled  to  a  similar  privilege  in 
divorce  and  matrimonial  causes  ;  Bules  and  Begulations  for  the  Court  for 
Divorce  and  Matrimonial  Causes,  26  Dec.  1865, 1  Law  Beports,  Probate 
and  Divorce,  p.  752,  sections  158  and  159.  See  also  Macqueen's  Law  of 
Divorce,  second  edition,  p.  218 ;  Browne's  Practice  in  Divorce  and  Matri- 
monial Causes,  second  edition,  p.  272. 
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ration,  or  adherence,  against  his  wife,  he  is  liable  for  the 
whole  expenses  of  a  bona  fde  defence,  whether  she  is  suc- 
cessful or  not  \{t)  and  she  is  entitled  at  the  very  commence- 
ment of  the  action  to  payment  of  a  sum  sufficient  for  her 
interim  aliment  and  expenses,  and  thereafter  to  any  farther 
advances  that  may  be  necessary  during  the  dependence 
of  the  action,  (w)  The  action  cannot  proceed  until  the  hus- 
band has  paid  his  wife's  expenses  awarded  against  him ;  but 
it  may  proceed  notwithstanding  of  his  failure  to  pay  her 
aliment,  (v)  When  an  allowance  for  expenses  has  been 
exhausted,  the  practice  is  for  the  agent  to  produce  an 
account  showing  that  to  be  the  case,  and  to  move  that  it  be 
remitted  to  the  auditor  for  taxation ;  and  after  advising 
the  auditor's  report,  the  Lord  Ordinary  or  the  Court  will 
award  such  an  additional  sum  as  may  seem  proper  in  the 
circumstances  of  the  case.(a;)  If  the  interim  awards  are 
insufficient  to  meet  the  whole  expenses  incurred,  a  motion 
for  the  additional  expenses  ought  to  be  made  before  the 
cause  is  exhausted  by  decree  on  the  merits ;  but  it  has 
been  observed  that  where  no  such  motion  is  made,  the 
agent  has  still  his  right  of  action  for  the  expenses,  (y) 
It  is  a  matter  for  the  discretion  of  the  Court,  to  sustain  or  to 
refuse  a  wife's  claim  for  the  expense  of  reclaiming  against 
an  adverse  judgment  which  is  adhered  to  \{%)  but  such 
expense  is  generally  allowed  as  a  matter  of  course,  (a)  A 
wife,  however,  is  not  entitled  to  claim  a  sum  to  enable  her 


(t)  Gray  v.  .Mickle,  10  March  1813,  Hume  217  ;  Taylor  v.  Taylor,  17 
Nov.  1831,  10  S.  18 ;  Landale  v,  Paterson,  12  June  1834,  12  S.  724  ; 
Dixon  V.  Dixon,  17  Feb.  1841,  3  D.  559  ;  Walker  v.  Walker,  27  Jan. 
1871,  9  Macph.  460 ;  Lothian's  Consistorial  Law,  p.  128 ;  Shand's  Prac- 
tice, p.  429. 

(u)  Fraser,  voL  i.,  pp.  441  and  704 ;  Shand's  Practice,  p.  429  ;  and 
cases  w/pra, 

{v)  Dixon  V,  Dixon,  17  Feb.  1841,  3  D.  559.  See  also  Keant  v.  Keane^ 
13  Dec.  1872,  3  Law  Reports,  Probate  and  Divorce,  52. 

(x)  Lothian's  Consistorial  Law,  p.  128. 

{y)  Muirhead  v.  Muirhead,  19  March  1861,  23  D.  757.  See  also  Har- 
raan  v.  Macalister's  Trs.,  6  July  1826,  4  S.  799  (N.  E.  806). 

(z)  Donald  v.  Donald,  30  Mar.  1863, 1  Macph.  741. 

(a)  Gow  V.  Gow,  21  Feb.  1855,  17  D.  477. 


husband's 
instance. 


LAW  AGENTS'  ACCOUNTS.  157 

to  carry  on  an  appeal  to  the  House  of  Lords.  (6)  When  a 
wife  allows  decree  to  be  pronounced  against  her  in  absence, 
and  thereafter  raises  a  reduction  of  the  decree,  she  cannot 
as  a  matter  of  right  claim  her  expenses  in  the  reduction  ;(c) 
though  a  different  practice  formerly  prevailed  when  reduc- 
tion was  one  of  the  ordinary  modes  of  bringing  under  the 
review  of  the  Court  of  Session  the  judgment  of  the  Commis- 
sary Court,  (c?)  In  a  recent  case,  after  decree  of  divorce  had 
been  pronounced  by  the  Lord  Ordinary  in  an  action  at  the 
instance  of  the  husband,  and  during  the  dependence  of  a 
reclaiming  note  against  the  judgment,  the  wife  raised  a 
counter  action  of  divorce  against  her  husband,  and  the  Court 
held  that  he  was  bound  to  provide  funds  to  meet  his  wife's 
expenses  therein,  (a) 

21.  When  a  husband  raises  an  action  of  declarator  of  Declarator 
nullity  of  marriage,  on  the  ground  of  a  previous  marriage  ma!riagJat 
subsisting  on  the  part  of  the  wife,  she  seems  entitled  in  the  jj 
first  instance  to  the  same  privileges,  in  regard  to  interim 
aliment  and  expenses,  as  a  wife  defending  an  action  of 
divorce ;  and  it  has  been  so  held  in  England,  (gr)    In  the  only 
Scotch  case  in  which  the  question  was  raised,  the  Lord 
Ordinary  granted  to  the  defender  several  awards  of  aliment 
and  expenses,  but  after  a  proof  he  decided  in  favour  of  the 
pursuer,  and  refused  the  defender's  motion  for  expenses  in  so 
far  as  not  already  decerned  for.     During  the  dependence  of 
a  reclaiming  note,  the  defender  presented  a  note  to  the  Court, 
praying  for  a  sum  to  enable  her  to  carry  on  the  action  ;  but 
this  was  refused,  in  respect  that  the  previous  awards  were 
8uflBcient.(A) 

(h)  King  V,  King,  11  March  1843, 15  Jnr.  393.  As  to  expenses  in  an 
appeal  at  the  husband's  instance,  see  Paterson  v,  Paterson,  2  March  1849, 
11  D.  905,  and  9  Aug.  1850,  7  Bell's  App.  337. 

(c)  Stewart  v.  Stewart,  27  Feb.  1863, 1  Macph.  449. 

(d)  Delamotte  v,  Jardine,  9  Feb.  1789^  M.  447  ;  Allsopp  v.  Allsopp,  9 
July  1830,  8  S.  1032. 

(0)  Walker  v.  Walker,  27  Jan.  1871^  9  Macph.  460.  On  the  other 
hand,  see  Craig  v,  Craig,  1  June  1852,  14  D.  829. 

(g)  Bird  v.  Bird,  19  Feb.  1753, 1  Lee,  209 ;  Browne's  Practice  in  Divorce 
and  Matrimonial  Causes,  second  edition^  p.  275, 

(k)  Ballantynet7.  Ballantyne,  1  Dec.  1865, 38  Jur.  64,  and  4  Macph.  494. 
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Exceptional  22.  EvGii  iu  the  case  of  a  divorce,  the  rule,  that  a  wife  is 
h^iM^^t  entitled  to  be  defended  at  her  husband's  expense,  rests,  not . 
liable.  upon  her  absolute  right,  but  only  upon  a  very  general  prac- 
tice ;  and  in  exceptional  cases  the  Court  may  refuse  to  award 
her  expenses,  (t)  As  the  rule  is  founded  on  the  presumption 
that  the  wife  is  destitute,  and  consequently  incapable  of  liti- 
gating at  her  own  expense,  it  is  open  to  an  equitable  excep- 
tion in  the  case  of  the  wife  having  a  separate  estate  or  income 
sufficient  both  for  her  maintenance  and  the  payment  of  ex- 
penses. In  such  circumstances  she  is  not  entitled  to  any 
payments  pendente  lite;  but  may,  of  course,  be  found  entitled 
to  expenses  if  the  ultimate  decision  is  in  her  favour.  (A)  In 
one  case,  a  husband  living  in  a  state  of  voluntary  separation 
from  his  wife,  against  whom  he  brought  an  action  of  divorce 
in  which  he  was  successful,  was  held  liable  for  the  account 
of  an  English  solicitor  employed  by  the  wife  in  relation  to 
her  defence  and  other  matters  in  which  she  required  legal 
assistance,  although  he  allowed  her  £30  per  month,  besides 
paying  for  her  lodgings.  (Z)  When  the  husband  is  on  the 
poor's  roll,  he  is  not  bound  to  pay  such  expenses  of  his  wife's 
defence  as  may  be  avoided  by  her  going  on  the  poor's  roll 
also ;  but  he  must  pay  such  as  are  not  covered  by  that  pri- 
vilege, (m)  It  is,  however,  not  sufficient  to  exempt  a  hus- 
band from  the  ordinary  liability  that  he  is  in  destitute 
circumstances,  and  applying  for  the  benefit  of  the  poor's 
roll,  (n) 
Co-defen-  ^'  ^^  ^^  actiou  of  divorco  at  the  instance  of  a  husband 

^r'8  lia-      against  his  wife  on  the  ground  of  adultery,  a  co-defender 
cited  under  the  Conjugal  Rights  Amendment  Act(o)  may  be 


(t)  Stewart  v.  Stewart,  27  Feb.  1863,  1  Macph.  449. 

(k)  Pitt  V.  Pitt,  8  June  1861, 24  D.  1444 ;  Macqueen's  Law  of  Divorce, 
second  edition,  p.  223;  Browne's  Practice  in  Divorce  and  Matrimonia] 
Causes,  second  edition,  p.  276;  Jones  v.  Jones,  19  Jan.  1872,  2  Law  Be- 
ports.  Probate  and  Divorce,  202.  See  also  Macfarlane  v.  Macfarlane,  24 
June  1844, 16  Jur.  621,  and  11  March  1848, 10  D.  962. 

(J)  Harman  v.  Macalister's  Trs.,  6  July  1826,  4  S.  799  (N.  E.  806). 

(m)  McGregor  v.  M'Qregor,  8  July  1841,  3  D.  1191. 

(n)  Baxter  v.  Baxter,  28  May  1845,  7  D.  639. 

(o)  24  and  25  Vict.  c.  86,  §  7. 
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decerned  against,  not  only  for  the  expenses  incurred  by  the 
husband  in  carrying  on  the  action,  but  also  for  those  which 
the  husband  has  been  obliged  to  pay  for  the  defence  of  his 
wife.(jp) 

24.  In  consistorial  actions  at  the  instance  of  a  wife  Action  »t 

wife's 

against  her  husband,  the  general  rule  is  that  he  is  liable  for  instance 
her  expenses,  (g)    But  the  wife's  agent  ought  to  keep  himself  hSsSmd^^*^ 
in  funds  by  obtaining  interim  awards  during  the  progress  of 
the  proceedings ;  otherwise  he  may  not  be  able  to  recover 
payment  from  the  husband,  if  the  wife  is  ultimately  unsuc- 
cessful, or  if  she  abandons  the  action. 

Formerly  the  rule  was  that  no  expenses  could  be  al-  interim 
lowed  until  the  wife  had  made  out  a  semiplena  probationer)  be  given 
But  it  is  now  competent  to  give  an  interim  award  to  account  JSifc '^"^ 
of  expenses  in  initio  litis; (a)  and  when  the  sum  so  awarded 
has  been  properly  expended,  another  advance  may  be  ob- 
tained. (<)     The   matter  is,  however,   entirely  within  the 
discretion  of  the  Court,  each  case  depending  on  its  own 
circumstances.  (t«)    Where  a  wife  has  an  ample  estate  of  her 
own,  she  cannot  claim  any  payments  pendente  lite;(x)  but 
in  one  instance,  where  the  separate  estate  was  scarcely  suffi- 
cient for  the  wife's  maintenance,  interim  decree  was  pro- 
nounced for  £150  in  name  of  aliment  and  expenses,  without 
prejudice  to  the  husband's  claim  for  repetition,  (y)    When  a 


(p)  Andrews  v.  Andrews  and  Stirling,  7  Feb.  1873, 10  Scot.  Law  Rep. 
251. 

(q)  Fraser,  voL  i,  p.  703;  Shand's  Practice,  p.  430. 

(r)  Fraser,  vol.  i.  p.  704 ;  Lothian's  Consistorial  Law,  p.  129.  See 
also  r.  V.  D.,  27  Feb.  1866, 1  Law  Reports,  Probate  and  Divorce,  127 ;  and 
DitchfiM  V.  JDikhfM,  4  June  1869,  ib.  p.  729. 

(«)  Vair  V.  Mnnro,  11  Marcb  1841, 16  F.  884 ;  Tibbetts  v.  Tibbets,  25 
Feb.  1862y  24  D.  599;  Crombie  v,  Crombie,  19  May  1868,  6  Macph.  776; 
Walker  v.  Walker,  27  Jan.  1871,  9  Macph.  460. 

(t)  Fraser,  vol.  L  p.  704 ;  Lothian's  Consistorial  Law,  p.  128. 

(u)  Cnrrie  v.  Crurie,  6  Dec  1833, 12  S.  171 ;  Shand's  Practice,  p.  430; 
and  cases  there  referred  to. 

(x)  Mac&rlane  v.  Macfarlane,  24  June  1844, 16  Jnr.  521 ;  Macqueen's 
Law  of  Divorce,  second  edition,  p.  223;  Browne's  Practice  in  Divorce  and 
Matrimonial  Canses,  second  edition,  p.  276. 

(V)  Macfarlane  v.  Macfarlane,  11  March  1848, 10  D.  962. 
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wife  fails  to  support,  upoa  appeal  to  the  House  of  Lords,  a 
decree  obtained  in  the  Court  of  Session  against  her  husband, 
she  is  not  entitled  to  her  costs  in  the  appeal ;  but  the  rever- 
sal of  the  judgment  will  not  be  extended  to  that  part  of  it 
which  gave  her  the  expenses  in  the  Court  of  Session,  (a) 

26.  A  woman  pursuing  a  declarator  of  marriage  is  not 
entitled  to  interim  aliment  or  law  expenses,  except  in  very 
peculiar  cases,  where  there  can  be  almost  no  doubt  of  her 
ultimate  success,  (a)  But  when  the  Lord  Ordinary  has  found 
the  marriage  proved,  and  the  defender  has  reclaimed  to  the 
Inner  House,  the  pursuer  may  obtain  an  interim  award 
of  expenses  to  enable  her  to  defend  the  judgment  in  her 
favour.  (6) 

26.  When  a  wife  is  ultimately  successful  in  a  consistorial 
action  against  her  husband,  her  agent  is  of  course  entitled 
to  receive  from  him  payment  of  her  expenses,  under  de- 
duction of  any  sums  paid  under  interim  awards  ;(c)  and  it 
was  even  held  in  an  old  case  that  the  agent  of  a  woman 
who  had  obtained  decree  in  a  declarator  of  marriage  was 
entitled  to  sue  the  husband  for  expenses  incurred  in  the 
necessaiy  conduct  of  the  cause,  over  and  above  what  was 
taxed  as  the  proper  expenses  of  process,  (d)  This  decision, 
however,  can  scarcely  be  regarded  as  now  authoritative ;  as 
it  is  quite  settled  that,  in  the  case  of  ordinaiy  litigants,  an 
action  to  recover  extrajudicial  expenses,  which  have  not 


(z)  Paterson  v,  Pateison,  9  Aug.  1850,  7  Bell's  App.  337. 

(a)  Campbell  v.  SasBen  and  Mackenzie,  23  May  1826,  2  W.  &  S.  309 ; 
Browne  v.  Bums,  30  June  1843,  6  D.  1288;  Fleming  v.  Corbel^  18  Dec 
1858,  21  D.  179. 

(6)  Forster  v.  Forster,  18  Feb.  1869,  7  Macph.  646.  In  this  case  the 
Court  eventually  found  the  mairiage  proved ;  and  the  defender  having 
appealed  to  the  House  of  Lords,  interim  execution  pending  appeal  was 
allowed  to  the  effect  of  enabling  the  pursuer  to  recover  the  arrears  of  ali- 
ment due  to  her.  As,  however,  the  interlocutor  decerning  for  payment 
of  expenpes  in  name  of  the  agent-disburser  was  not  appealed  against^  in- 
terim execution  of  the  decree  was  refused  as  unnecessary ;  16  June  1871, 
9  Macph.  829. 

(c)  Macgregor  and  Barclay  v,  Martin,  12  March  1867,  5  Macph.  583. 

(d)  M'AILster's  Agent  t;.  M'Alister^  18  Nov.  1762,  M.  4036 ;  Lothian's 
Consistorial  Law,  p.  89. 
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been  allowed  in  a  former  action,  is  incompetent,  (e)  On  the 
other  hand,  when  the  wife  is  unsuccessful,  it  is  a  matter  foi 
the  discretion  of  the  Court  to  sustain  or  refuse  her  claim  for 
expenses  ;(y)  and  if  her  expenses  are  not  allowed,  her  agent 
is  not  entitled  to  sue  the  husband  for  the  amount,  as  being 
liable  for  the  wife's  debts.  (A)  When  the  action  has  been 
abandoned  or  compromised  by  the  wife,  it  is  not  quite  clear 
whether  her  agent  has  any  recourse  against  the  husband. 
But  if  the  action  has  proceeded  so  far  as  to  be  virtually 
decided  in  the  wife's  favour,  the  agent  will  be  allowed  to 
sist  himself  as  a  party,  and  to  obtain  decree  in  his  own  name 
against  the  husband  for  the  expenses  of  process,  (i)  This 
remedy,  however,  will  be  denied  to  the  agent,  if  the  action 
is  abandoned  before  the  wife's  averments  have  been  sub- 
stantiated. (A;)  In  a  recent  English  case  it  was  held  that 
the  costs  of  a  solicitor  employed  by  a  married  woman  to 
institute  proceedings  against  her  husband,  for  the  purpose  of 
obtaining  a  judicial  separation,  were  not  necessaries  for 
which  the  husband  was  liable,  unless  at  least  there  was 

(e)  M'Dowall  v.  Stewart,  1  Dec  1871,  10  Macph.  193. 

(g)  Craig  v.  Craig,  1  June  1852, 14  D.  829.  The  English  rule  is  now 
the  same ;  Jones  v.  JoneSy  19  Jan.  1872,  2  Law  Reports,  Probate  and 
Divorce,  333.  See  also  Heal  v.  Heal,  20  Feb.  1867,  ib.  vol.  L  p.  300. 
When  the  decision  is  against  the  wife,  she  ought  to  make  her  application 
for  costs  at  the  time  of  hearing  or  trial;  Rules  and  Regulations  for  the 
Court  for  Divorce  and  Matrimonial  Causes,  §  159,  1  Law  Reports,  Probate 
and  Divorce,  752 ;  but  the  rule  is  not  imperative ;  Conradi  v.  Conradi,  6 
March  1866,  1  Law.  Reports,  Probate  and  Divorce,  163;  though  the 
Court  cannot  condemn  a  party  in  costs  after  a  decree  has  been  made  ab- 
solute in  a  suit  for  dissolution  of  marriage;  WwU  v.  Wait,  21  March  1871, 
2  Law  Reports,  Probate  and  Divorce,  228. 

(h)  Young  V.  Cooper,  9  June  1825,  4  S.  81  (N.  E.  83) ;  Eraser,  vol  i., 
p.  704 ;  Lothian's  Consistorial  Law,  p.  129. 

{%)  Macgregor  &  Barclay  v,  Martin,  12  March  1867,  5  Macph.  583. 
See  also  Chapter  XIV. 

(ft)  Smith  V.  Smith,  21  Feb.  1871,  9  Macph.  538.  See,  however,  the 
English  case  of  Dixon  v.  Dixon,  25  April  1871,  2  Law  Reports,  Probate 
and  Divorce,  253,  where  a  wife  who  had  raised  a  suit  for  the  dissolu- 
tion of  marriage  having  returned  to  cohabitation,  an  application  by  the 
husband  for  the  dismissal  of  the  suit  was  ordered  to  stand  over  until  the 
wife's  attorney  had  an  opportunity  of  getting  his  costs  taxed,  and  enforcing 
them  against  the  husband. 
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great  probability  of  ultimate  succesB,  and  the  solicitor  had 
made  proper  investigation  and  inquiry  into  all  the  circum- 
stsmces  of  the  case  before  he  commenced  the  proceedings.  (Q 
Husband  27.  When  a  husband  is  obliged  to  pay  his  wife's  expenses 

for  every  in  cousistorial  actious,  he  is  not  necessarily  liable  for  all  the 
^iMtho-  disbursements  that  she  may  have  authorised,  but  only  for 
medby      guch  as  are  reasonable  and  proper,  (m) 

(Q  Baylis  v.  Watkins^  23  Jan.  1864,  33  Law  Journal,  Chancery,  300. 
(m)  See  Chapter  XII.,  po«<,  p.  175. 
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CHAPTER    XII. 

TAXATION  OF  ACCOUNTS  AS  BETWEEN  AGENT 

AND  CLIENT. 

1.  A  law  agent  who  renders  a  business  account  to  a  Client  may 
client,  thereby  offers  to  accept  the  amount  stated  in  it ;  but  account 
the  client  is  not  obliged  to  pay  the  account,  until  it  has  been  ^"'^  *"^^' 
taxed.     The  right  to  insist  on  the  taxation  of  an  agent's 
account  can  be  foreclosed  only  by  the  most  express  waiver  ;(a) 
and  it  is  competent,  not  only  to  the  party  on  whose  employ- 
ment the  agent  has  acted,  but  also  to  his  creditors,  (b)  or 
other  persons  chargeable  with  the  account,  or  interested  in 
the  estate  out  of  which  it  falls  to  be  paid.(c)     On  the  other 
hand,  if  an  agent  in  rendering  his  accounts  offers  to  make  a 
deduction  provided  the  balance  is  remitted  by  a  certain  day, 
and  the  client  does  not  timeously  adopt  the  proposal,  the 
agent  is  entitled  to  full  payment  of  his  account,  subject  to 
taxation,  (d)     When  a  client  insists  on  taxation    of   an 

(a)  McLaren  i;.  Manson,  4  Dec  1857,  20  D.  218.  See  also  Court  v. 
Mackintosh,  20  Nov.  1832,  11  S.  62.  In  England  the  taxation  of  the 
bills  of  attorneys  and  solicitors  is  regulated  entirely  by  statute  (6  and  7 
Vict  c  73,  §§  37-43) ;  and  there  are  therefore  no  English  decisions  on  the 
subject  of  any  authority  in  Scotland.  See  Pulling's  Law  of  Attorneys, 
5th  edition,  p.  329  ;  and  also  33  and  34  Vict  c  28,  §  15,  as  to  the  exemp- 
tion from  taxation  of  special  agreements  regarding  the  amount  of  remun- 
eration. 

(b)  Qray  v.  Qraham,  21  May  1851,  13  D.  963  ;  affirmed  on  this  point 
14  Aug.  1855, 18  D.  (H.  L.)  52,  and  2  Macq.  435. 

(e)  Macdonald  v.  Macdonald,  22  Feb.  1856, 18  D.  630.  See  also  the 
English  statute,  6  and  7  Vict.  c.  73,  §  38,  and  Fulling's  Law  of  Attorneys, 
6th  ed.,  p.  343. 

(d)  Cullen  v.  Mitchell,  19  June  1860,  22  Jur.  646.    See  also  Cullen 

l2 
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account,  or  by  not  paying  renders  legal  proceedings  neces- 
sary for  its  recovery,  the  agent  is  entitled  to  remodel  the 
account  and  increase  the  amount ;  (e)  but  this  is  not  re- 
garded as  a  very  creditable  course  in  ordinary  circum- 
stances, (gr) 
A  cUent  2.  A  cKeut  may,  of  course,  agree  to  settle  his  agent's 

his  right,  accouuts  without  liaviug  them  taxed ;  but  as  the  parties  do 
not  meet  on  equal  terms,  the  law  is  somewhat  jealous  of 
such  settlements.  (A)  Thus,  minutes  of  trustees  stating  that 
the  accounts  of  the  law  agent  for  the  trust  had  been  exhi- 
bited and  approved  of,  and  specifying  tlie  balance  due  by 
the  trust-estate,  have  been  held  not  to  bar  the  opening  up 
and  taxation  of  the  accounts,  (i)  But  a  client  is  not  entitled 
to  insist  on  taxation,  if  he  has  entered,  in  the  full  knowledge 
of  his  legal  right,  into  any  sort  of  compromise  with  his 
agent,  (i)  And  when  a  law  agent  renders  his  accounts 
regularly  for  a  long  period,  a  client  who  makes  partial  pay- 
ments, without  stating  any  objection  to  their  accuracy,  may 
be  barred  from  afterwards  objecting  that  they  have  not  been 

17,  Wright,  30  March  1863, 1  Macph.  734,  where  an  agent  having  agreed  to 
take  a  bill  for  £85  as  full  payment  of  untaxed  accounts,  amounting  to 
^£120,  and  the  bill  not  having  been  paid  when  it  fell  due,  on  account  of 
the  agent  having  used  arrestments,  he  was  held  barred  from  founding  on 
the  delay  in  payment  as  annulling  the  agreement 

(e)  M'Aulay  v.  Adam,  7  May  1835,  1  S.  &  M'L.  665;  Court  r. 
Macintosh,  20  Nov.  1832, 11  S.  62  ;  Macdonald  v.  Macdonald,  22  Feb. 
1856,  18  D.  630  ;  Broatch  v,  Jenkins,  23  July  1867,  4  Scot.  Law  Rep.  235  ; 
Hamilton  v.  Ferrier,  3  Dec.  1868,  6  Scot.  Law  Rep.  151.  See,  however; 
Gordon  v.  Innes,  16  May  1826,  4  S.  677  (N.  E.  585). 

(g)  Per  Lord  Brougham  in  M'Aulay  v.  Adam,  supra  (e). 

(h)  The  law  of  England  now  allows  the  remuneration  of  attorneys  and 
solicitors  to  be  fixed  by  agreements  exempt  from  taxation ;  33  and  34  Vict 
c  28. 

(t)  Mackenzie  v,  Mackenzie's  Trs.,  14  June  1831,  9  S.  730.  See  also 
M'Laren  v.  Manson,  4  Dec.  1857,  20  D.  2ia 

{k)  Scott  V,  McQueen  &  Mackintosh,  31  Jan.  1822,  1  S.  281  (N.  E. 
261) ;  M'Ara  v.  Gilfillan,  4  June  1831,  9  S.  684  ;  Colvil  v,  Jameson,  16 
Feb.  1839,  1  D.  526.  In  re  Wliitcomhe,  9  Nov.  1844,  14  Law  Journal, 
Chancery,  19.  See  also  Johnston  v.  M'Kenzie,  26  Nov.  1824,  3  S. 
321  (N.  E.  228)  ;  Eraser  v.  Fraser,  14  Feb.  1827,  5  S.  348  (N.  E.  323)  ; 
Turner  v.  Simson,  20  Dec.  1838,  1  D.  57. 
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taxed.  (Z)  But,  generally  speaking,  a  distinction  is  to  be 
drawn  between  an  interim  or  partial  settlement  during  the 
currency  of  an  account,  and  a  final  settlement  at  its  close,  (m) 
In  the  former  case,  a  client  making  a  payment  or  granting 
a  bill  is  not  thereby  precluded  from  afterwards  insisting  on 
the  account  being  taxed  ;(n)  while,  in  the  latter,  he  must 
be  held  to  have  waived  his  right  if,  without  making  any 
demand  that  the  account  should  be  taxed,  he  pays  it,(o)  or 
grants  a  bill  for  the  amount,  (p)  or  assigns  a  debt  from  which 
the  agent  recovers  payment,  (g)  But  taxation  is  not  ex- 
cluded, if  an  agent  pays  himself  the  amount  of  his  untaxed 
business  accounts  out  of  money  recovered  on  behalf  of  his 
client,  (r) 

3.  An  agent  ought  not  to  take  decree  in  absence  against  j^cc^n^ts 
a  client  for  the  amount  of    his  accounts  without  having  ^^^^"i^J'^ 

taxed  before 

them  taxed  ;(s)  for  such  decree  will  not  bar  the  client's  ere-  decree  in 
ditors  from  insisting  on  their  being  opened  up  and  audited, (^) 
although  it  may  be  taken,  along  with  other  circumstances, 
as  proving  acquiescence  on  the  part  of  the  client  himself,  (w) 

(t)  Clyne  v,  Swanson,  26  Jan.  1830,  8  S.  391.  See  also  Colvil  v. 
Jameson,  16  Feb.  1839,  1  D.  526. 

(m)  Fraaer  v.  Smart,  22  Nov.  1834,  13  S.  78. 

(n)  Megget  v.  Douglas,  2  March  1826,  4  S.  514  (N.  E.  621).  See  also 
McLaren  v.  Manson,  4  Dec.  1857,  20  D.  218. 

(o)  M'Michie  v.  Philips,  7  July  1826,  4  S.  803  (N.  E.  810)  ;  Macdon- 
nell  V.  Mackenzie,  26  June  1829,  7  S.  798.  The  English  rule  is  that 
taxation  of  a  bill  after  payment  can  be  insisted  on  only  in  special  circum- 
stances, and  provided  the  application  is  made  within  twelve  calendar 
months  after  payment ;  6  and  7  Vict.  c.  73,  §  41  ;  Binns  v.  Hey,  22  Nov. 
1843,  13  Law  Journal,  Queen's  Bench,  28. 

(p)  Stewart  v.  Lang,  15  Jan.  1861,  23  D.  286  ;  Fraser  v.  Stuart,  22 
Nov.  1834,  13  S.  78  ;  Neilson  v.  Morrison,  16  June  1836,  14  S.  974.  See 
also  Stein's  Assignees  v.  E.  of  Mar,  13  Nov.  1827,  6  S.  1,  and  7  S.  699, 
foot-note. 

(q)  Macdonnell  v.  Mackenzie  &  Mann,  6  Feb.  1823,  2  S.  185  (N.  E. 
165). 

(r)  Henderson  v.  Jackson,  15  July  1852,  14  D.  1040. 

(«)  A.  S.  6  Feb.  1806. 

(t)  Gray  v.  Graham,  21  May  1851, 13  D.  963,  aflirmed  on  this  point, 
14  Aug.  1855,  18  D.  (H.  L.)  52,  and  2  Macq.  435. 

(u)  Fraser  v.  Smart,  22  Nov.  1834,  13  S.  78  ;  Neilson  v.  Morrison,  16 
June  1836, 14  S.  974.    Under  the  Court  of  Session  Act  of  1868,  a  decree 
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Oponingap  4.  When  accounts  have  been  settled  and  docqueted  as 
acawnts!  correct,  a  law  agent  is  not  entitled  to  make  additional 
charges,  such  as  commission. (a:)  The  client,  on  the  other 
hand,  can  reduce  the  settlement, (y)  and  have  the  accounts 
taxed,  only  in  exceptional  circumstances.  It  is  a  relevant 
ground  of  reduction  that  the  client's  signature  has  been 
fraudulently  obtained, (2)  or  that  the  agent  has  been  guilty 
of  gross  and  fraudulent  overcharges  ;(a)  but  in  the  latter 
case,  the  overcharges  must  be  particularly  specified.  (6)  A 
client  is  also  entitled  to  reduce  docquets  subscribed  by  him 
in  ignorance  of  the  legal  rule  which  prohibits  trustees  from 
making  any  profit  out  of  the  trust-e6tate,(c)  and  any  trans- 
action by  which,  in  ignorance  of  his  real  liability,  he  has 
made  a  present  to  his  agent,  (d)  Even  when  accounts  have 
been  settled  so  as  to  exclude  taxation,  they  may  be  opened 

in  absence  becomes  entitled  to  all  the  privileges  of  a  decree  inforo  as  against 
the  defender,  if  the  summons  is  personally  served  upon  him,  or  he  has 
entered  appearance,  upon  the  lapse  of  sixty  days  after  the  expiry  of  a 
charge  upon  it  which  is  not  brought  under  review  by  suspension;  31 
and  32  Vict.  c.  100,  §  24. 

(x)  Tod's  Trs.  v,  Melville,  5  Feb.  1836,  14  S.  432. 

(y)  Reduction  is  the  proper  remedy;  Colvil  v.  Jameson,  16  Feb.  1839, 
1  D.  526. 

(s)  Turner  v.  Tunnock's  Trs.,  29  Jan.  1864,  2  Macph.  409. 

(a)  Macdonell  r.  Mackenzie  &  Mann,  6  Feb.  1823,  2  S.  186 
(N.  E.  165) ;  Clyne  v.  Swanson,  26  Jan.  1830,  8  S.  391 ;  Wilkinson  v. 
Foster,  31  Jan.  1823,  7  Moore,  496;  Nokes  v.  Wartwi,  17  Dec.  1842, 
6  Beavan,  448 ;  In  re  Barroic,  3  Dec.  1853, 17  Beavan,  547 ;  In  re  Dickso7i, 
8  Dec.  1856,  26  Law  Journal,  Chancery,  89;  In  re  Strother,  16  July  1857, 
26  Law  Journal,  Chancery,  695. 

(b)  Macdonell  v.  Mackenzie  &  Mann,  supra{a);  Elder  v.  Smith,  27 
May  1829,  7  S.  656;  Macdonnell  v.  Mackenzie,  26  June  1829,  7  S.  798; 
In  re  Thompsoii,  29  Jan.  1845,  8  Beavan,  237 ;  In  re  Bennet,  16  July  1845, 
14  Law  Journal,  Chancery,  403;  SJirewshury  d)  Leicester  BMway  Co.  v. 
Vardy,  28  Jan.  1851,  20  Law  Journal,  Chancery,  326.  See  also  Campbell 
V.  Montgomerie,  30  May  1822,  1  S.  446  (N.  E.  413) ;  Smith  v.  Watt* s 
Trs.,  20  Jan.  1864,  16  D.  372;  Laing  v,  Laing,  17  July  1862,  24  D. 
1362. 

(c)  Lauder  v.  Millar,  15  July  1859,  21  D.  1363.  See  also  Chapter 
XIX. 

(d)  Long  V.  Taylor,  8  Jime  1821,  1  S.  58  (K.  E.  59) ;  affirmed  28  May 
1824,  2  S.  App.  233.    See  also  Chapter  XVII. 
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up,  to  the  effect  of  correcting  an  error  calculi,  or  a  clerical 
blunder,  (e) 

6.  The  liability  to  taxation  does  not  extend  to  every  Business 
kind  of  claim  of  a  law  agent  against  a  client,  but  is  confined  J^^  "* 
to  business  accounts.    Thus,  the  accounts  of  a  private  factor  f"<*^*?'  ^^' 

'  *  taxation. 

cannot  be  audited  under  the  authority  of  the  Court,  (y) 
Accounts  of  expenses  in  judicial  proceedings  were  formerly 
taxed  by  the  Court,(A)  but  they  are  now  almost  invariably 
remitted  for  taxation  to  the  auditor  of  the  court  in  which 
the  proceedings  have  taken  place,  (t)  It  is,  however,  com- 
petent for  the  Court  to  modify  an  agent's  account,  without 
remitting  it  to  the  auditor  ;(i)  and  a  judicial  referee  who  is 
empowered  to  award  expenses  may,  if  he  see  fit,  award  to 
either  party  a  lump  sum  in  name  of  expenses,  without 
having  the  account  taxed  by  the  auditor.  (Q  The  Court  of 
Session  may  remit  an  account  for  proceedings  in  an  inferior 
court,  either  to  the  auditor  of  the  Court  of  Session,  or  to  the 
auditor  of  the  inferior  court,  as  may  seem  expedient,  (m) 
Accounts  incurred  by  a  trustee  in  a  sequestration  must  be 
taxed  either  by  the  auditor  of  the  Court  of  Session,  or  by  the 
auditor  of  the  sheriff-court  of  the  county  in  which  the 
sequestration  has  been  carried  on,  as  may  be  directed  by  a 
general  meeting  of  the  creditors,  (n)  The  Accountant  of 
Court,  it  is  understood,  has  laid  down  a  rule  by  which  the 
accounts  incurred  to  law  agents  all  over  Scotland,  in  con- 
nection with  judicial  factories  and  other  matters  falling  under 

(e)  M'Ara  v.  Gilfillan,  4  June  1831,  9  S.  684;  Colvil  v.  Jameson, 
16  Feb.  1839, 1  D.  526.  See  also  Forbes'  Trs.  v.  Edinburgh  &  Glasgow 
Union  Canal  Co.,  13  Jan.  1834,  12  S.  365;  Walker  v.  Drummond,  18 
May  1836,  14  S.  780;  Brown  v.  Graham,  12  July  1849,  11  D.  1330; 
Findlay,  Bannatyne,  &  Co.'s  Assignee  v.  Donaldson,  3  March  1860,  22  D. 
937,  and  29  July  1865,  2  Macph.  (H.L.)  86 ;  Law  v.  Liddell's  Trs.,  22 
Feb.  1862,  24  D.  577 ;  Laing  v.  Laing,  17  July  1862,  24  P.  1362. 

(jg)  Baxter,  5  Feb.  1828,  6  S.  487. 

(h)  See  Shand's  Practice,  p.  1020. 

(%)  A.S.  6  Feb.  1806;  A.S.  10  July  1839,  §  110.  ' 

(Jfe)  Guthrie  v.  M'Eachem,  14  Dec.  1826,  5  S.  135  (N.  E.  124). 

(0  Hilton  V,  Walkers,  2  July  1867,  5  Macph.  969. 

(m)  Christie  v,  Douglas,  20  Feb.  1830,  8  S.  582. 

(n)  19  and  20  Vict  c.  79,  §  154. 
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his  official  jurisdiction,  must  be  taxed  and  reported  on  Ly 
the  auditor  of  the  Court  of  Session.  The  taxation  by  local 
auditors  is  not  recognised  by  the  Accountant  of  Court ;  and 
ignorance  of  this  rule  frequently  necessitates  two  taxations, 
one  by  the  local  auditor,  which  is  not  recognised,  and  a  sub- 
sequent one  by  the  auditor  of  the  Court  of  Session,  which 
alone  is.  The  bill  of  an  English  solicitor,  for  conducting  a 
lawsuit  in  an  English  court,  will  be  remitted  for  taxation 
to  the  taxing  master  of  that  court,  (o) 
Employ-  6.  When  a  law  agent  raises  an  action  for  payment  of  his 

STprov^^   account,  and  the  defence  consists  in  a  denial  of  employment, 
or  admitted  the   Court  will  uot  in  general  remit  the  account  to  the 

boforG  aC' 

counts  are    auditor  till  employment  has  been  proved.     But  in  one  case, 
auditor.  ^  whorc  the  plea  of  non-employment  applied  only  to  part  of 
the  accounts  sued  for,  the  Court,  before  answer,  remitted  to 
the  auditor,  as  auditor,  and  also  as  accountant  and  com- 
missioner,   to    examine    the    accounts,   and    hear    parties 
therepn.(jp) 
Proceedings        7.  When  an  account  of  expenses  has  been  remitted  to 
oi,*taxation'  ^^0  auditor,  he  fixes  a  particular  time  for  the  taxation,  at 
which  both  parties  or  their  agents  are  required  to  attend. 
If  either  of  the  parties  fails  to  attend,  the  taxation  proceeds 
ex  partCj  and  the  absent  party  is  not  entitled  thereafter  to 
state  objections  to  the  account  or  to  the  auditor's  report.  (3) 
Accounts  for  judicial  proceedings  fall  to  be  taxed  according 
to  the  table  of  fees  and  the  regulations  of  the  court  in  which 
the  proceedings  have  taken  place,  (r)     In  the  sheriff-court 

(0)  Deuhurst  v.  Gardiner,  24  March  1853,  2  Stuart,  336;  Deans  & 
Rodgers  v,  Hopkirk,  8  June  1868,  20  D.  1097,  and  30  Jur.  660. 

(p)  Campbell  &  Mack  v,  Ewing,  29  Nov.  1832,  US.  143. 

(q)  Mackenzie  v.  Williamson,  27  Jan.  1842, 14  Jur.  216,  and  4  D.  469. 
See  also  the  English  statute  6  and  7  Vict  c.  73,  §  37. 

(r)  Sinclair  v.  Bryson,  16  June  1826,  4  S.  97  (N.  E.  99).  The  fees  for 
judicial  proceedings  in  the  sheriff-courts  are  now  regulated  entirely'  by 
A.S.  1  March  1861,  and  table  thereto  annexed.  The  basis  of  the  ex- 
isting fees  for  proceedings  in  the  Court  of  Session  is  the  table  sanctioned 
by  A.S.  19  Dec.  1836,  to  be  acted  on  as  an  interim  table  for  three 
years  from  12  Jan.  1836.  This  table  was  renewed  by  A.S.  16  May  1839, 
and,  with  certain  additions  and  alterations,  made  perpetual  by  A.S. 
17  July  1841.  Further  alterations  and  additions  have  been  made  by  A.S. 
7  July  1868,  and  A.S.  18  March  1870,    See  Appendix. 
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there  are  three  scales  of  taxation,  depending  on  the  amount 
of  the  sum  concluded  for,(«)  or,  if  the  sheriff  see  cause, 
on  the  amount  actually  decerned  for;(0  and  in  the 
ordinary  case  only  small-debt  fees  are  allowed  when  the 
demand  does  not  exceed  the  sum  which  may  be  com- 
petently concluded  for  in  the  Small-Debt  Court,  (w)  There 
is  only  one  scale  of  taxation  in  the  Court  of  Session; 
but  in  the  exercise  of  his  discretion  in  allowing  or 
disallowing  charges,  the  auditor  is  of  course  entitled  to  take 
into  consideration  the  magnitude  of  the  interests  at  stake. 
Charges  for  conveyancing  and  other  extrajudicial  work  are 
regulated  by  scales  of  fees  adopted  by  the  various  legal 
bodies,  and  recognised  by  the  auditors  of  the  supreme  and 
inferior  courts,  (a?)  Disbursements  must,  of  course,  be 
properly  vouched  ;(y  but  the  taxation  of  old  accounts  which 

(«)  "  There  shall  be  three  scales  of  taxation,  viz. — First,  for  causes  where 
the  amount  of  principal  and  past  interest  concluded  for  does  not  exceed 
£25;  Second,  for  causes  where  the  amount  concluded  for,  as  aforesaid, 
exceeds  that  sum,  but  does  not  exceed  j£100;  and  Third,  for  causes  where 
the  amount  concluded  for,  as  aforesaid,  exceeds  ^100.'' — A.S.  1  March 
1861,  §  1.  These  rates  of  charge  are  applicable  to  the  taxation  of  accounts 
as  well  between  agent  and  client  as  between  party  and  party  ;  §  14. 

{t)  The  scale  for  taxation  shall  in  the  ordinary  case  be  determined  by 
the  amount  concluded  for ;  but  it  shall  be  competent  for  the  Sheriff,  if  he 
see  cause,  to  direct  the  amount  to  be  taxed  according  to  the  scale  appli- 
cable to  the  amount  decerned  for;  this,  however,  shall  not  affect  the 
ordinary  power  of  the  Sheriff  to  declare  that  such  expenses  shall  be  sub- 
ject to  modification." — ^A.S.  1  March  1861,  §  3. 

(ii)  "  Where  the  demand  does  not  exceed  the  sum  which  may  be  com- 
petently concluded  for  in  the  Sheriff's  Small-Debt  Court,  no  fees  shall  be 
allowed  except  those  authorised  by  the  Act  1st  Vict.  c.  41,  unless  the 
Sheriff  see  cause  to  the  contrary  (see  sec.  36  of  that  Act) ;  it  being  always 
competent  to  the  Sheriff,  when  a  case  is  removed  from  the  Small-Debt 
Court  to  the  Ordinary  Court,  or  at  any  subsequent  stage  of  the  process, 
to  determine  whether  it  is  to  be  conducted  and  charged  for  according  to 
the  annexed  tables,  or  on  the  principle  that  no  other  or  higher  fees  are 
to  be  taken  than  those  allowed  by  1st  Vict.  c.  41." — A.S.  1  March 
1861,  §  2.    See  also  ante,  p.  69. 

(x)  Galloway  v.  Ranken,  11  June  1864,  2  Macph.  1199.  See  also 
Chapt^  IX.,  p.  121. 

(y)  "  Auditors  shall  not  allow  charges  for  payments  to  officers,  or  other 
outlay,  unless  vouchers  be  produced." — A.S.  1  March  1861,  §  13. 
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have  been  periodically  rendered,  though  not  taxed  at  the 
time,  will  not  be  conducted  on  such  strict  principles  as  in 
the  case  of  accounts  recently  incurred.(z)  Expenses  need- 
lessly incurred,  whether  professional  charges  or  disburse- 
ments, are  not  allowed  against  a  client  unless  he  has  ex- 
pressly sanctioned  them  in  the  knowledge  that  in  no  case 
could  he  recover  them  from  the  opposite  party  .(a)     The 


''  Receipts  or  vouchers  for  all  stuns  stated  as  paid  to  witnesses  shall  be 
produced  to  the  auditor  at  the  taxation  of  the  account,  otherwise  the  same 
shall  not  be  allowed."— A. S.  10  July  1841,  §  5. 

'^  In  all  cases  where  memorials  are  laid  before  counsel,  the  fee  paid 
therewith,  together  with  the  date  of  payment,  shall  be  marked  on  the 
back  in  large  legible  characters  (in  wokIs),  and  the  paper  shall  be  after- 
wards got  back  from  the  counsel,  with  his  signature  or  initials  indorsed 
thereon,  which  shall  be  produced  to  the  auditor  at  the  taxation  of  the 
account  as  the  voucher  of  the  fee  stated  for  counsel ;  otherwise  neither 
the  charge  for  the  memorial  nor  fee  sha]l  be  allowed.  In  cases  where 
fees  are  paid  to  coiinsel  without  a  memorial,  a  certificate  under  the  hand 
of  counsel  or  his  clerk  shall,  if  required,  be  produced,  that  such  fees  were 
actually  and  bona  fide  paid  of  the  dates  stated  in, the  account;  nor  shall  a 
party,  upon  any  account,  be  allowed  to  pay  or  state  higher  or  additional 
fees  to  counsel,  after  he  has  been  found  entitled  to  expenses,  than  were 
actually  paid  at  the  time.  But  this  rule  shall  not  apply  either  to  cases  on 
the  Poor's  Boll,  or  to  such  as  have  been  conducted  gratuitously  by  the 
agent  and  counsel,  on  account  of  the  poverty  of  the  party." — ^A.S.  19  Dec. 
1835.     See  also  A.S.  6  Feb.  1806,  and  A.S.  11  July  1828,  §  60. 

(2)  D.  of  Queensbeny's  Exrs.  v.  Tait,  23  May  1822, 1  S.  428  (N.  E. 
398) ;  and  5  July  1825,  4  S.  145  (N.  E.  146).  See  also  Rose  v.  M^Leay's 
Trs.,  9  July  1830,  8  S.  1037;  7  May  1833,  11  S.  546 ;  22  May  1834, 12 
S.  631 ;  affirmed  14  July  1837,  2  S.  &  M*L.  958. 

(a)  ''  In  all  cases  the  Sheriff  may  disallow  all  charges  for  entire  papers 
or  parts  of  papers,  or  for  steps  of  procedure  or  agency,  which  appear  to 
him  to  have  been  irregular  or  imnecessaiy." — A.S.  1  March  1861,  §  4. 

''  If  an  agent  shall  necessarily  go  to  the  country  to  attend  a  proof,  the 
examination  of  parties,  or  other  business,  he  shall  be  allowed  for  the  time 
occupied  in  such  business  (including  travelling),  at  the  same  rate,"&c« 
(As  to  the  amount  now  allowed,  see  A.S.  18  March  1870.)  '^  But  when 
the  business  may  be  properly  performed  by  an  agent  in  the  country,  the 
auditor,  in  taxing  an  account,  shall  only  allow  such  expenses  as  would 
have  been  incurred  if  it  had  been  done  by  a  country  agent." — ^A.S.  19 
Dec.  1835. 

"  No  letters  shall  be  allowed  except  sxich  as  are  essentially  necessary 
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auditor  is  empowered  to  hear  the  parties  or  their  agents,  but 
not  in  writing,  before  allowing  or  disallowing  any  items 
objected  to.  (6) 

8.  In  regard  to  the  expenses  of  joint  proceedings  in  the  Expense 
Court  of  Session, "  the  universal  practice  in  ordinary  actions  J^^pin 
has  always  been  that  an  agent  acting  for  a  number  of  defen-  ^^^^J*'*  ^^ 
ders  in  a  case  at  the  instance  of  a  single  pursuer,  is  only 
entitled  to  make  the  same  charges  as  if  he  acted  for  one 
only,  and  that  whether  joint  or  separate  defences,  or  partly 
separate  and  partly  joint  defences,  have  been  lodged ;  though, 
in  the  case  of  separate  defences  having  been  necessarily  or 
justifiably  stated,  the  agent  is  of  course  entitled  to  charge 
for  all  the  additional  expenses  arising  from  the  separate  ap- 
pearance made  by  the  difi'erent  defenders,  as  well  as  for  the 
share  or  proportion  applicable  to  each,  of  the  common  ex- 
penses incurred  for  the  whole.  This  rule  has  always  been 
applied  equally  in  taxations  between  an  agent  and  his 
clients,  as  in  those  between  parties  in  a  suit  where  expenses 
have  been  found  due  to  one  or  other  of  them.  .  .  .  But 
a  somewhat  different  practice  has  prevailed  in  processes  of 
multiplepoinding.  That  form  of  process,  as  mentioned  by 
Mr  Bell  in  his  Commentaries,  has  been  looked  upon  as  equi- 
valent to  a  congeries  of  actions,  and  on  that  account  (the 
auditor  supposes)  the  practice  has  been  to  allow  to  an  agent 
who  acts  for  separate  claimants,  having  sepaiate  and  distinct 
grounds  of  claim  on  the  fund  in  medio,  separate  fees  for  each, 
as  if  in  a  separate  process  ;  but  even  this  rule  of  practice  is 
not  held  to  be  applicable  to  questions  or  discussions  on  the 
same  points  arising  between  all  or  several  of  the  claimants 
on  the  one  hand,  and  the  raiser  on  the  other.  In  such  cir- 
cumstances, the  usual  practice  is  for  the  Lord  Ordinary  to 
appoint  a  common  agent  to  act  for  all  the  claimants,  who  is 


for  conducting  a  cause,  or  communicating  information  as  to  important 
interlocutors  or  steps  of  procedure. 

"  The  agent's  letter  book  shall  be  produced  to  the  auditor,  if  required, 
to  show  the  length  or  propriety  of  the  letters  stated  in  an  account,  and  no 
letter  shall  be  allowed  which  is  not  fully  booked." — ^A.S.  19  Dec.  1836, 

(h)  A.S.  6  Feb.  1806 ;  Shand's  Practice,  pp.  343  and  1021. 
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Joint  pro- 
ceedings in 
the  sherifT* 
court. 


only  allowed  to  charge  as  if  he  acted  for  one  party."(c)  But 
although  a  law  agent  jointly  employed  by  several  parties  is 
not  entitled  to  make  higher  charges  than  if  he  acted  for  only 
one,  yet,  in  the  absence  of  an  express  stipulation  to  the  con- 
trary, he  may  sue  any  one  of  them  for  the  whole  amount  of 
his  account,  leaving  him  to  operate  his  relief  against  the 
others,  (d) 

9.  The  Act  of  Sederunt  regulating  the  charges  of  practi- 
tioners in  the  sheriff-courts  (1  March  1861,  §  10)  makes  the 
following  provision  in  regard  to  the  expenses  of  joint  pro- 
ceedings : — "  In  actions  where  there  are  more  defenders 
than  one,  pursued  for  different  debts,  or  summoned  to  remove 
from  different  premises,  full  charges  for  writings  will  be  al- 
lowed for  the  highest  of  the  rents  or  sums  charged  for, — 
one-fourth  only  of  the  ordinary  fees  will  be  allowed  on  each 
of  the  other  rents  or  sums, — and  the  whole  amount  will  be 
apportioned  among  the  different  defenders  according  to  the 
debts  for  which  they  are  respectively  sued,  or  the  rents  of 
the  premises  from,  which  they  are  respectively  summoned  to 
remove. '  But  in  such  cases  the  procurator  will  be  allowed  to 
charge  one-half  only  of  the  fees,  under  Art.  12  of  the  Table, 
against  each  defender,  according  as  the  amount  of  his  debt, 
or  the  rent  of  the  subject  from  which  he  is  summoned  to  re- 
move, falls  under  Scale  I.,  II.,  or  III." 

10.  When  both  a  country  agent  and  an  Edinburgh  agent 
Xw^**^*   have  been  employed  in  conducting  a  cause,  double  charges 

are  not  allowed  for  doing  the  same  business. (e)     This  rule 


Double 


(c)  Auditor's  Report  in  Qreenhill  v.  Gladstone,  7  June,  1861,  23  D. 
1006.  See  also  Edinburgh  and  Glasgow  Railway  Co.  v.  Arthur,  24  Feb. 
1858,  20  D.  677  ;  Macleod  v.  Heritors  of  Morvem,  16  Feb.  1870, 8  Macph. 
628  ;  and  Sibbald's  Tra.  v.  Greig,  13  Jan.  1871,  9  Macph.  399. 

(d)  See  Chapter  XI.,  p.  146. 

(e)  "  In  such  cases  where  it  may  be  necessary  or  proper  to  employ  a 
country  agent  in  conducting  a  cause  in  the  Court  of  Session,  reasonable 
charges  may  be  allowed  for  his  trouble,  correspondence  and  agency,  ac- 
cording to  the  rules  and  practice  that  have  hitherto  prevailed  and  been 
sanctioned  by  the  Court  :  Provided  always  that  double  charges  shall  not 
l^e  thereby  incurred  for  doing  the  same  business  ;  ex.  gr,  if  a  charge  for  a 
memorial  to  counsel,  at  any  particular  stage  of  a  cause,  is  allowed  to  the 


TAXATION  AS  BETWEEN  AGENT  AND  CLIENT.  173 

is  very  rigorously  enforced  in  taxations  between  party  and 
party, (gr)  in  England  as  well  as  Scotland.  (A)  It  is  also  ap- 
plicable to  taxations  between  agent  and  client,(t)  unless  it 
can  be  shown  that  the  client  sanctioned  the  double  agency 
in  the  knowledge  that,  even  in  the  event  of  his  being  com- 
pletely successful,  he  could  not  recover  from  the  opposite 
party  the  extra  expense  thereby  occasioned. 

11.  The  distinction  of  taxation  as  between  party  and  Distmction 

of  UxjttioD 

as  between 

agent  in  this  Court,  a  charge  for  a  memorial  to  instruct  the  agent  shall  JJ[^^  ^|^ 
not  also  be  allowed  in  the  account  of  the  country  agent  ;  or  if  a  charge  as  between 
for  a  memorial  is  allowed  in  the  country  agent's  account,  a  similar  charge  ^°|  ""^^ 
shaU  not  at  the  same  time  be  allowed  to  the  agent  in  this  Court,  but  only 
a  reasonable  charge  for  perusing,  considering,  and  laying  the  same  before 
counseL" — ^A.  S.,  19  Dec.  1835.    Similarly,  a  country  solicitor  with  an 
office  in  to^vn,  conducting  personally  the  business  which  would  have  been 
ordinarily  transacted  by  a  town  agent,  is  not  entitled  to  charge  for  letters 
passing  between  the  two  offices;  In  re  Harle,  12  Nov,  1868, 19  Law  Times, 
N.  S.,  305. 

(g)  The  evidence  given  by  the  present  Auditor  of  the  Court  of  Session, 
when  examined  by  the  Law  Courts  Commissioners,  contains  the  following 
passage  : — "  I  may  state  generally^  with  reference  to  the  country  agent, 
that  I  disallow  everything  in  the  shape  of  double  agency  ;  but  I  think 
there  is  a  little  misapprehension  in  the  country  about  what  is  disallowed. 
Wherever  the  country  agent  does  work  whicli  is  necessary  for  the  cause, 
and  which  is  not  done  in  some  other  form  by  the  Edinburgh  agent,  he  is 
aUowed  it ;  but  where  there  is  commimication  through  the  country  agent 
to  the  party,  that  is  disallowed.  I  find  this  very  often  in  a  country 
agent's  account :  '  Received  letter  from  Mr  A.  B.,  with  copy  of  the  Lord 
Ordinary's  interlocutor  ;  making  copy  thereof ;  writing  you  [that  is,  the 
client]  therewith.'  Now,  I  go  on  the  footing  that  the  letter  of  the  Edin- 
burgh agent  to  the  country  agent  is  substantially  the  communication  to- 
the  client,  and  that  that  is  not  to  be  sent  on  by  him  with  a  separate  4s.  4d. 
But  where  the  country  agent  does  work  necessoiy  for  the  cause,  and 
which  is  not  charged  in  some  other  shape  by  the  Edinburgh  agent,  I  allow 

it" 

(h)  Where^  on  the  trial  of  a  cause  in  London^  the  country  as  well  o^ 

the  London  attorney  attends,  the  rule  that  the  costs  of  the  attendance  of 
the  country  attorney  will  not  be  allowed  on  taxation  is  not  inflexible ;  but 
the  taxing  master  is  entitled  to  decide  whether  imder  all  the  circum- 
stances of  the  case  such  attendance  was  necessary  ;  Bell  v.  Aitken,  8  May 
1868,  3  Law  Reports,  Common  Pleas,  320,  It  is  however  only  in  extreme 
cases  that  the  attendance  of  the  country  agent  is  allowed :  see  Evidence 
taken  by  the  Law  Courts  Commission,  §  12^211. 
(t)  A.S.  19  Dec,  1836,  infra  (Q. 
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party,  and  as  between  agent  and  client,  has  long  been 
known  in  England,  and  has  been  acted  upon  in  Scotland 
ever  since  the  appointment  of  the  auditor  of  the  Court  of 
Session.  (Aj)  In  taxing  accounts  as  between  party  and  party, 
no  expenses  are  allowed  beyond  those  absolutely  necessary 
for  conducting  litigation  in  a  proper  manner,  and  with  due 
regard  to  economy,(Z)  while  in  taxations  as  between  agent 
and  client,  generally  speaking  no  expenses  are  disallowed, 
except  such  as  have  been  needlessly  and  improperly  in- 
curred by  the  agent  without  the  authority  of  his  client,  (m) 
Sometimes,  however,  the  Court  direct  the  expenses  of  a 
successful  litigant  to  be  taxed  as  between  agent  and  client  ;(w) 
and  when  litigants  agree  that  the  expenses  of  both  sides 
shall  be  paid  out  of  the  estate  or  fund  in  dispute,  and  the 

(^)  A.S.,  6  Feb.  1806  ;  Allan  v.  M'Leish,  10  July  1819,  2  Mur.  166. 

(Q  ''  All  the  foregoing  regulations  shall  be  held  as  applicable  to  the 
taxation  of  accounts,  as  well  between  party  and  party  as  between  agent 
and  client ;  but  in  order  that  the  expense  of  litigation  may  be  kept  within 
proper  and  reasonable  boiinds,  it  is  hereby  declared  that,  in  taxing  accounts 
between  party  and.  party,  only  such  expenses  shall  be  allowed  as  are  abso- 
lutely necessary  for  conducting  it  in  a  proper  manner,  with  due  regard 
to  economy  :  J^a;.  gr.  if  a  party  shaU  think  proper  to  employ  an  un- 
necessary number  of  counsel,  or  to  pay  higher  fees  than  are  warranted 
by  the  ordinary  practice,  the  extra  expense  thereby  occasioned  shall  not 
be  allowed  against  the  losing  party. 

"And  it  is  hereby  declared  that,  notwithstanding  a  party  shall  be 
found  entitled  to  expenses  generally,  yet  if,  on  the  taxation  of  the 
account,  it  shall  appear  that  there  is  any  particular  branch  or  part  of  the 
litigation  in  which  such  party  has  proved  unsuccessful,  or  that  any 
part  of  the  expense  has  been  occasioned  through  his  own  fault,  he  shall 
not  be  allowed  the  expense  of  such  parts  or  branches  of  the  proceedings  ;" 
A.S.,  19  Dec.  1835. 

(ni)  Reid  v,  Montgomerie  and  Fleming,  14  Jan.  1847,  9  D.  487  ;  Neil- 
son  V,  Livingstone,  20  Jan.  1869,  21  D.  282. 

(»)  Where  an  unsuccessful  party  to  a  suit  is  ordered  to  pay  costs,  it  is 
not  the  practice  of  the  English  courts  to  direct  such  costs  to  be  taxed 
as  between  solicitor  and  client,  except  where  a  fiduciary  relation  exists 
between  the  parties,  or  where  there  is  something  in  the  nature  of 
scandal,  as  where  gross  charges  of  fraud  have  been  made  but  not  sus- 
tained ;  but  where  the  successful  party  is  a  trustee,  his  costs  may  be 
directed  to  be  taxed  as  between  solicitor  and  client,  whether  there  is  or  h 
not  any  fund  out  of  which  they  may  be  paid  ;  Twmer  v.  Collins,  22  July 
1871, 12  Law  Reports,  Equity,  438. 
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Court  find  accordingly,  the  account  of  the  losing  party  falls  to 
be  taxed  as  between  agent  and  client,  (o)  When,  however, 
an  unsuccessful  party  has  been  found  liable  in  expenses, 
subject  to  taxation  as  between  agent  and  client,  the  taxa- 
tion is  not  necessarily  conducted  on  the  same  principle  as 
when  the  client  has  to  pay  them,  and  the  auditor  is  entitled 
to  strike  off  needless  and  excessive  charges  which  might 
be  allowed  between  agent  and  client.(p)  In  taxing  an 
account  indurred  by  a  wife  in  a  consistorial  action  between 
herself  and  her  husband,  the  principle  adopted  is  not  as 
between  party  and  party,  nor  as  between  agent  and  client, 
but  an  intermediate  principle,  by  which  the  wife  is  allowed 
all  expenses  properly  incurred  in  conducting  the  action,  but 
not  unreasonable  disbursements  authorised  by  her.(gr)  The 
principle  involved  in  both  the  instances  just  mentioned  is 
that  the  party  liable  in  payment  of  the  account  has  not  had 
the  conduct  of  the  business  with  the  expense  of  which  he 
is  charged,  and  therefore  very  little  latitude  is  allowed 
beyond  the  rule  adopted  in  taxations  as  between  party  and 
party. 

2.  The  auditors  of  the  various  courts  have  necessarily  a  Powers  of 

... 

considerable  discretionary  power,  with  which  the  judges  are  '***^"^"- 
very  reluctant  to  interfere.  In  a  somewhat  special  case  the 
Court  of  Session  sustained  the  report  of  the  auditor,  where  he 
had  increased  certain  of  the  charges,  which  had  been  stated 
below  those  authorised  by  the  regulations,  (r)  But  this  de- 
cision can  scarcely  be  regarded  as  settling  that  it  is  the 
duty  of  the  auditor  to  add  to  the  charges  stated  in  an 
account,  so  as  to  make  them  conformable  to  the  tables  of  fees, 
especially  as  the  taxing  msusters  of  English  courts  have  no 


(o)  Henderson's  Trs.  v.  TuUoch,  4  Feb.  1834, 12  S.  399. 

(p)  Walker  v.  Waterlow,  20  March  1869,  7  Macph.  751. 

Iq)  Taylor  v.  Taylor,  17  Nov.  1831,  10  S.  18 ;  King  v.  Patrick,  26 
Feb.  1845,  7  D.  536  ;  Hinshaw  v.  Hinahaw,  12  Dec.  1846,  9  D.  261  ; 
Campbell  v.  Campbell,  15  May  1861,  23  D.  873 ;  Fraser  on  Personal  and 
Domestic  Relations,  vol.  i.,  p.  705.  See  also  Souter,  22  Nov.  1843, 16 
Jot.  86  ;  and  MTarlane  v.  MrPaxlane,  3  Mar.  1847,  9  D.  793. 

(r)  Reeve  v.  Dykes,  21  May  1829,  7  S.  732.  This  case  is  more  fally 
reported  in  1  Jur.  183. 


aff'-r  XtiX'i 
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Buch  power,  f*)  It  ii*,  however,  UDderstood  that  the  auditor 
of  the  Court  of  Session  not  unfre^juently  exercises  a  discre- 
tionary power  in  this  matter.  But,  in  any  case,  when  a  law 
agent  libels  on  an  account  amounting  to  a  particular  sum,  it 
would  be  contrary  to  all  practice  to  allow  the  charges  to  be 
increased  so  as  to  bring  out  a  sum  larger  than  that  con- 
eluded  for.(0  It  has  been  held  in  England  (and  the  deci- 
sion is  in  conformity  with  the  practice  in  Scotland)  that  a 
taxing  master  is  entitled  to  disallow  items  incurred  while  an 
attorney  has  been  uncertificated, (u)  and  also  to  give  effect 
to  the  rule  which  prohibits  trustees  from  making  profit  out 
of  the  trust-estate,  (x) 

Vo^j'hUu'/h  13.  When  the  taxation  is  finished,  the  auditor  writes  a 
short  report  at  tlie  end  of  tlie  account,  specifying  the  taxed 
amount.  If  the  audit  has  taken  place  under  a  remit  from 
the  Court,  the  process  is  then  enrolled  for  the  approval  of 
the  auditor's  report  and  a  deceruiture  for  the  taxed  amount. 
If  either  party  objects  to  the  manner  in  w^hich  the  account 
has  been  taxed,  he  must  lodge  a  note  of  bis  objections,  speci- 
fically stated ;  and  these  objections  are  disposed  of  by  the 
Court,  generally  after  a  viva  voce  discussion,  (y)  The  Court 
will  not  usually  interfere  with  the  auditor's  taxation,  except 
on  questions  of  principle. 

Eipenicfl  of        14.  When  a  law  agent  is  obliged  to  have  recourse  to  legal 

legal  pro-  

eeodlngi  ' — ' — ~"~~" '  : 

tffaintt 

client,  and  (»)  In  re  Catlin,  5  May  1854,  18  Beavan,  519.     See  also  Eyre  v. 

of  uxailon    f^hgiiy^  29  April  1841,  10  Law  Journal,  Exchequer,  395. 

0  account!.        ^^^  ^^  siiiresH  v.  Philip  (16  July  1857,  2  Law  Chronicle,  60)  it  waa 

held  by  Sheriff  Monteith,  confirming  the  interlocutor  of  his  substitute,  that 

it  wa»  not  competent  for  the  auditor  to  increase  the  charges  in  an  account, 

or  to  insert  charges  which  had  not  been  filled  up. 

(u)  Young  v.  Dowlman,  1829,   3  Younge  &  Jervis,  24 ;   Punter  v. 

GrantUy,  11  June  1841,  3  Manning  &  Granger,   296  ;   AngeU,  1848,  6 

Dowling  &  Lowndes,  144  ;    FuUalave  v.  Parker,  26  May  1862,  31  Law 

Journal,  Common  Pleas,  239. 

(j;)  Craddock  v.  Piper,  22  Jan.   1860,  1   Hall  &  Twell,  617,  and   1 

Macnaughten  &  Gordon,  664 ;  Lyon  v.  Baker,  30  June  1862,  6  De  Gex 

&  Smale,  622. 

(y)  Shand's  Practice  of  the  Court  of  Session,  p.  1021 ;   M'Glashan's 

Sheriff -Court  Practice,  4th  edit        p.  333 ;  Dove  Wilson's  Sheriff-Court 

Practice,  p.  118. 
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proceedings  for  the  recovery  of  his  account,  he  will*  gene- 
rally be  found  entitled  to  his  expenses,  even  although  a  large 
proportion  may  have  been  taxed  oflF.(2)  But  it  is  otherwise 
if  the  client  has  offered  to  settle  the  account  when  audited,  (a) 
There  is  no  absolute  rule  as  to  the  expense  of  taxation ;  but 
it  is  the  practice  of  the  •auditor  in  taxing  accounts  as  between 
agent  and  client  to  allow  to  the  agent  the  expense  of  taxa- 
tion, unless  one-fifth  or  more  has  been  taxed  off,  in  conse- 
quence of  excessive  or  improper  charges,  (ft)  When 
objections  to  the  auditor's  report  are  repelled,  the  expense 
of  the  discussion  is  laid  on  the  objector  ;(c)  but  not  neces- 
sarily so,  where  the  auditor  has  reported  the  objections  for 
the  determination  of  the  Court,  (d) 

(a)  M-Aulay  v.  Adam,  7  May  1835,  1  S.  &  M'L.  665 ;  D.  of  Queens- 
benys  Exre.  v.  Tait,  3  March  1827,  6  S.  521  (N.  E.  490);  Macdonald  v. 
Macdonald,  22  Feb.  1856, 18  D.  630.  See  also  Chapter  XIII.,  on  Sum- 
mary Application  for  Taxation,  &c.,  p.  181. 

(a)  Clyne  v.  Spence,  8  Dec,  1827,  6  S.  221. 

(6)  Meiklejohn  v.  Moncreiif,  11  Dec.  1850,  13  D.  303.  See  alao  Hogg 
V.  Balfour,  11  Feb.  1835, 13  S.  451 ;  and  Cameron  v.  Chapman,  18  Nov. 
1835, 14  S.  24.  In  England  the  rule  is  fixed  by  statute  that,  unless  special 
directions  as  to  the  costs  of  taxation  have  been  given  by  the  Court,  the 
taxation  of  one-sixth  o£f  a  bill  of  costs  subjects  an  attorney  or  solicitor  to 
the  costs,  and  that  if  less  than  a  sixth  be  taxed  off,  the  costs  of  taxation 
devolve  on  the  client,  the  courts  having  no  discretion  in  the  matter,  how- 
ever small  the  excess  may  be  ;  6  and  7  Vict.  c.  73,  §  37 ;  Pulling's  Law 
of  Attorneys,  5th  ed.,  p.  363. 

(c)  A.S.  6  Feb.  1806 ;  Shand's  Practice,  p.  1032. 

(d)  Mojes  V,  Cook,  10  July  1829, 1  Deas  &  Anderson,  289. 
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CHAPTER     XIII. 

SUMMAEY  APPLICATION  FOR   TAXATION  OF 
ACCOUNT  AND  DECEEE  AGAINST  CLIENT. 

AS.  6  Feb.  1.  The  Same  Act  of  Sederunt  that  established  the  office 
^^^'  of  auditor  of  the  Court  of  Session  introduced  a  summary 
method,  still  in  force,  by  which  law  agents  may  obtain  de- 
cree against  their  clients  for  the  taxed  amount  of  accounts 
incurred  in  conducting  proceedings  in  the  Court  of  Session. 
The  following  are  the  terms  of  the  Act  of  Sederunt  relating 
to  this  subject: — "And  for  the  purpose  of  preventing  abuses 
of  the  foregoing  regulations,  and  in  order  to  provide  an  easy 
method  by  which  the  accounts  of  practitioners  as  between 
agent  and  client  in  this  Court  may  be  checked  and  liquidated, 
the  Lords  do  further  ordain  that  it  shall  be  competent  either 
to  the  client  or  to  the  agent  to  make  a  summary  application 
to  the  Court,  or  to  the  Lord  Ordinary  before  whom  the  case 
may  depend  or  has  formerly  depended,  to  get  the  account 
claimed  by  the  agent  remitted  to  the  auditor  of  the  Court,  in 
order  to  be  examined  and  taxed  according  to  these  regula- 
tions; which  remit  shall,  on  the  application  having  been 
served  upon  the  opposite  party  and  produced  in  Court  with 
a  written  intimation,  be  forthwith  granted  ;(a)  and  the 
auditor  shall  thereafter  inquire  and  report  upon  the  said 
account  to  the  Court  or  the  Lord  Ordinary ;  and  the  parties 
shall  have  it  in  their  power  to  state  objections  to  the  report, 

(a)  If  the  account  has  been  already  taxed^  a  remit  to  the  auditor  may 
be  dispensed  with,  on  the  party  liable  in  payment  lodging  a  minute  to 
that  effect;  Walker  v.  Jones,  12  Feb.  1867^  6  Macph.  358. 
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all  in  manner  above  mentioned.  (6)  And  the  sum  eo  to  be 
ascertained  as  the  amount  shall  alone  form  a  charge  against 
the  client.  And  a  precept  or  decree  on  a  charge  of  fifteen 
days  may  issue  accordingly. (c)  ....  And  it  is  hereby 
enacted  that  these  proceedings  may  take  place  either  during 
the  dependence  of  a  process,  or  after  it  is  out  of  Court  by  an 

extracted  decree."  (^0 

2.  An  application  under  this  Act  of  Sederunt  is  compe-  To  whi* 

M       .       ^  \  .  11  TIP         charges  the 

tent  when  the  account  incurred  relates  to  proceedmgs  before  a,s.  ap- 
any  branch  of  the  Court  of  Session,  (e)       But  other  charges,  ^***' 
such,  for  example,  as  factor  fees,  can  be  recovered  only  by 
means  of  an  ordinary  action,  (j^) 

3.  The  application  ought  to  be  served  upon  the  party,  Semce 
service  on  his  known  agent  not  being  sufficient,  unless  the  "^ 
latter  has  expressly  dispensed  with  the  citation  of  his 
client.  (A)  But  under  the  Court  of  Session  Act  of  1868  no 
party  appearing  in  any  proceeding  is  entitled  to  state  any 
objection  to  the  regularity  of  the  execution  or  service  as 
against  himself  of  the  writ  whereby  he  is  convened,  (t) 
When  all  the  parties  liable  in  payment  of  the  account  have 

not  been  called  in  the  original  petition,  those  who  have  been 
omitted  may  be  called  in  a  supplementary  application.  (A;) 

4.  The  Act  of  Sederunt  proceeds  on  the  assumption  that  Summary 
a  party  is  liable  in  payment  of  an  account,  the  amount  of  r^competent 

where  lia- 
bilUy  is 

Q>)  It  is  now  competent  to  reclaini  againflt  an  interlocutor  of  the  Lord  **®""'^ 

Ordinary  disposing  of  objections  to  the  auditor's  report,  the  regulation  of 

the  Act  of  Sederunt  having  been  superseded  by  the  Judicature  Act; 

Oleugh  V.  Independent  West  Middlesex  Insurance  Co.^  11  March  1841,  3 

D.  884. 

(c)  The  inducicB  of  charges  upon  decrees  against  parties  within  Scot- 
land still  remain  fifteen  days ;  but  the  indudcs  upon  edictal  charges  on 
decrees  are  now  reduced  to  fourteen  days ;  31  and  32  Vict.  c.  100,  §  14 ; 
Scott  &  Brand  on  the  Court  of  Session  Act  of  1868,  p.  15. 

(d)  A.  S.  6  Feb.  1806.    For  form  of  application,  see  Appendix. 

(e)  Jameson  v.  Wight,  10  Feb.  1829,  7  S.  632. 

(g)  Howison  v.  Stewart,  9  June  1832, 10  S.  630;  Baxter,  6  Feb.  1828, 
6  S.  487. 

(h)  CuUen  v.  Campbell,  8  Dec  1829,  8  S.  197. 
(t)  31  and  32  Vict  c  100,  §  21. 
(k)  Gowan,  19  Feb.  1835, 13  S.  491. 

M  2 
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which  alone  is  disputed ;  and  aecordingly,  if  employment  is 
denied,  the  petition  will  in  ordinary  circumstances  be  dis- 
missed, reserving  to  the  agent  to  constitute  the  debt  by  an 
ordinary  action.  (?)     The  denial  of  employment  is,  however, 
unavailing,  if  the  agent  can  instantly  prove  that  he  was  em- 
ployed by  producing  a  written  mandate, (m)  or  if  liability  is 
admitted  by  the  client,  (ti)     Prior  to  the  existing  Bankruptcy 
Act,(o)  when  creditors  ranked  in  a  sequestration  were  held 
liable  along  with  the  trustee  in  payment  of  the  account  of 
the  agent  employed  by  him,  a  summary  application  against 
the  creditors  was  held  in  several  cases  to  be  competent, 
although  they  disputed  their  liability,  (p)     In  these  cases, 
however,  the  plea  to  which  the  Court  seem  to  have  given 
eflfect  was  that,  the  employment  of  the  agent  by  the  trustee 
being  admitted,  and  the  ranking  of  the  creditors  appearing 
from  the  sederunt  book,  which  was  part  of  the  process,  the 
liability  of  the  creditors  did  really  appear  ex  facie  of  the 
process  as  necessarily  arising  from  the  fact  of  their  being 
ranked,  (g)     The  question  was  raised  in  one  case  whether,  if 
the  client  admits  the  employment  of  the  agent,  it  is  compe- 
tent to  entertain'  the  objection  that  the  agent's  claim  is 
barred  by  his  mismanagement  of  the  cause ;  but  the  Court 
repelled  the  objection,  without  deciding  the  question  of 
competency,  (r) 

Inhibition  ^'  Inhibition  is  competent  on  the  dependence  of  an  ap- 

conipetcnt    plicatiou  uudor  the  Act  of  Sederunt.  f») 

on  depend-    *  ^  ^ 


enee. 


(Q  Thorbum  and  Stewart  v,  Graham,  17  June  1826,  4  S.  101  (N.  E. 
103);  Adam  v.  Aitken,  11  Dec  1832, 11  S.  196. 

(m)  Fisher  v.  Robertson,  25  June  1828,  6  S.  1017. 

(n)  Malcolm  v.  Niven,  5  July  1826,  4  S.  138  (N.  E.  140). 

(o)  19  and  20  Vict.  c.  79.  The  67th  section  provides  that  the  credi- 
tors shall  not  be  liable  to  the  agent  employed  by  the  trustee.  See  chapter 
XI.  p.  160. 

{'p)  Howden's  Tr.  v.  Dunlop  &  Co.,  10  Feb.  1835, 13  S.  446 ;  Gowan, 
19  Feb.  1835,  13  S.  491 ;  Martin  v.  A.  B.,  29  May  1836, 13  S.  838 ;  Brodie 
V.  MTarlane's  Crs.,  19  Nov.  1846,  8  D.  32. 

(g)  Howden's  Tr.  v.  Dunlop  &  Co.,  twpra, 

(r)  Bumess  v.  Morris,  7  July  1849,  11  D.  1268.    See  also  p.  132,  et  seq. 

(«)  Gibson  v.  Bods,  16  Jan.  1829,  7  S.  264. 
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6.  It  was  formerly  held  that  where  no  unnecessary  oppo-  A«nt  en- 
sition  was  made  by  the  client,  the  law  agent  was  not  entitled  cxpens*»s  of 
to  the  expenses  of  the  application,  other  than  outlays. (Q  But  *pp"'^*'^°- 
it  is  now  quite  settled  that,  in  the  absence  of  special  circum- 
stances, such  as  the  account  being  grossly  overcharged,  the 

agent  is  entitled  to  decree  for  the  expenses  of  the  applica- 
tion and  procedure  following  thereon,  including  the  expense 
of  appearance  at  moving  the  approval  of  the  auditor's 
report,  (t*)  In  applications  under  the  Act  of  Sederunt,  as 
well  as  in  extrajudicial  audits  of  accounts  as  between  agent 
and  client,  it  is  the  practice  of  the  auditor  to  allow  the  agent 
the  expense  of  the  taxation  of  his  account,  unless  one-fifth 
or  more  has  been  taxed  off  in  consequence  of  improper  or 
excessive  charges,  (x) 

7.  The  Act  of  Sederunt  above  quoted  refers  only  to  ac-  AppHca- 
counts  incurred  in  conducting  proceedings  in  the  Court  of  sheriff- 
Session  ;  but  a  similar  remedy  is  competent  to  practitioners  *^"'** 
in  the  sheriff'-courts,  under  the  Act  of  Sederunt  of  10th  July 
1839,  which  provides  that — "  §  110.  In  order  to  provide  an 
easy  method  by  which  the  accounts  of  practitioners,  as  be- 
tween agent  and  client,  may  be  checked  and  liquidated,  it 
shall  be  competent  either  to  the  client  or  to  the  agent  to 
present  a  summary  application  to  the  sheriff  before  whom 

any  cause  may  depend,  or  may  have  depended,  to  get  the 
account  claimed  by  the  agent  audited  and  taxed :  such  appli- 
cation shall  be  served  on  the  party,  and  on  its  being  pro- 
duced in  Court,  with  a  service  of  intimation  of  at  least  seven 
days,  it  shall  be  forthwith  granted ;  and  the  said  account 
shall  thereupon  be  audited  and  taxed,  and  the  parties  shall 
have  it  in  their  power  to  state  objections  to  the  report,  all  in 
manner  before  provided.  §  111.  The  sum  so  ascertained  as 
the  amount  of  the  account  shall  form  the  only  charge  against 

(0  M'Donnell,  8  Feb.  1823,  2  S.  196  (N.  E.  173) ;  Brown,  24  Nov. 
1831,  10  S.  45. 

(w)  Miller,  10  March  1832,  10  S.  479 ;  Pattison  v,  Phaup,  1  June  1832, 
10  S.  606 ;  Martin  v.  A.  B.,  29  May  1836,  13  S.  838 ;  Roy  v.  Paton,  9  July 
1835,  13  S.  838;  Duncan  v.  Poynter,  30  Nov.  1839,  2  D.  164;  Sprott  v. 
Clark,  12  July  1854,  16  D.  1043. 

{x)  Meiklejobnr.Moncrfcifr,llDec.l850,13D.303.   See  also  a?i<€,p.  177. 
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the  client,  and  a  precept  or  decree,  on  a  charge  of  fifteen 
days,  may  issue  therefor;  provided  always  that  the  judgment 
of  the  sheriff  shall  be  liable  to  review  in  common  form. 
§  112.  The  said  application  may  be  presented  either  dur- 
ing the  dependence  of  a  process,  or  after  it  is  out  of  Court 
by  an  extracted  decree ;  but  it  shall  not  be  competent  where 
liability  for  payment  of  the  account  is  disputed  by  the  client, 
in  which  case  the  agent  shall  be  bound  to  proceed  by  an 
ordinary  action." 

The  application  may  be  made  to  the  sheriff  before  whom 
the  action  depends  or  has  depended,  even  although  the  client 
does  not  reside  within  his  jurisdiction,  (y) 

(y)  M'Glashan's  SheriiF-Court  Practice,  4th  editioD,  p.  334. 
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CHAPTEE    XIV. 

HYPOTHEC  OR  PREFERENCE  OF  LAW  AGENTS 

ON  COSTS. 

1.  A  law  agent  employed  to  conduct  litigation  is  entitled  General 
to  a  hypothec  or  preference  on  the  costs  to  be  recovered  h^ipoUiec 
from  his  client's  opponent,  (a)     This  privilege  was  probably  °n^'®n'' 
derived  from  the  law  of  France  ;(6)  and  it  appears  to  have  «»ts. 
been  recognised  by  our  courts  towards  the  end  of  last  cen- 
tury, (c)     "It  seems  to  proceed  on  the  idea  of  a  tacit  agree- 
ment or  understanding  between  the  agent  and  the  client, 
founded  on  equity,  that  the  client  shall  not  receive  payment 
of  the  costs  awarded  against  the  opposite  party  without  pay- 
ing his  agent.     And  it  is  recommended  by  the  great  motive 
of  public  justice  and  expediency,  that  the  doors  of  a  court  of 
justice  shall  not  be  barred  against  a  poor  man  on  account  of 
his  inability  to  advance  to  his  agent  the  necessary  expense 
of  the  proceedings/' (c^)     "An  agent's  right  to  the  expenses 
in  a  process,  which  he  has  made  good  by  his  labour  and  dis- 
bursements, is  very  strong,  and  founded  on  reasons  of  sound 
policy.     The  law  will  not  readily  deprive  him  of  it."(6) 

(a)  Beveridge's  Forms  of  Process,  p.  619;  Shand's  Practice,  p.  1033; 
M'Glaslian's  Sheriff-Court  Practice,  4th  ed.  p.  336 ;  Dove  Wilson's  Sheriff- 
Court  Practice,  p.  118,  2  BelFs  Com.  35 ;  Bell's  Prin.  §  1388. 

(6)  See  Pothier,  Traite  du  Contrat  de  Mandat,  §  135  e^  seq. 

(c)  See  unreported  cases  referred  to  in  Smytht?.Gemmell,9  July  1802, 
M.  6257,  and  13  F.C.  114;  and  Hamilton  v.  Bryson,  17  June  1813,  17 
F.C.  378.  , 

{d)  2  BelUs  Com.  35.     See  also  Pothier,  supra,  §  137. 

(«)  Per  Lord  Moncreiff  in  Munro  v.  Both  well,  16  Sep.  1846,  Arkley, 
118. 
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Decree  for  2.  The  mo8t  Ordinary  result  of  this  right  of  hypothec  is 
agen?s^\vTi  that,  when  expenses  have  been  found  due  to  a  litigant,  his 
name.  agent  is  entitled  to  have  decree  therefor  issued  in  his  own 
name.  In  the  Court  of  Session  the  practice  is  for  the  Court 
to  find  the  client  entitled  to  expenses,  and  to  remit  his 
agent's  account  to  the  auditor  for  taxation  ;  and  on  the  sub- 
sequent motion  for  the  approval  of  the  auditor's  report, 
counsel  request  the  Court  to  decern  in  name  of  the  agent- 
disburser.  In  the  case  of  procurators  in  the  sheriff-courts, 
it  is  expressly  provided  by  Act  of  Sederunt  that  "in  all  cases 
where  a  decree  is  given  for  expenses,  the  sheriff,  if  he  see 
cause,  may,  upon  the  application  of  the  procurator  who  con- 
ducted the  suit,  allow  the  decrep  for  expenses  to  go  out  and 
be  extracted  in  the  name  of  such  procurator." (g^)  In  the 
ordinary  case  a  procurator  has  only  to  obtain  a  minute  by 
the  opposite  party  appended  to  the  auditor's  report,  consent- 
ing to  decree  in  the  procurator's  own  name ;  but  if  such 
consent  is  refused,  he  must  move  on  the  roll  for  decree  in 
his  own  name,  (h)  When  a  party  who  has  been  found  entitled 
to  expenses  dies  before  his  agent's  account  has  been  taxed, 
his  representatives  must  be  sisted  as  parties  to  the  process, 
before  the  agent  can  obtain  decree  in  his  own  name.(z)  But 
the  circumstance  that  the  client  has  withdrawn  his  authority 
from  his  agent,  or  has  gone  abroad  without  sisting  a  manda- 
tory, does  not  bar  the  agent  from  getting  decree  for  his 
expenses.  (A)  An  agent  who  has  ceased  to  act  is  still  en- 
titled, when  expenses  are  finally  awarded  to  his  client,  to 
decree  in  his  own  name  for  the  amount  disbursed  by  him 
and  still  unpaid.(J)  Although  the  privilege  is  properly  re- 
stricted to  professional  men,  yet  if  the  agent-disburser  dies 
or  becomes  bankrupt  before  decree  is  obtained,  decree  may 


(jg)  A.  S.  10  July  1839,  §  106. 

(h)  M^Glashan's  Sheriif-Court  Practice,  4tli  ed.  p.  336. 

(t)  BailHe  v.  Campbell,  25  Jan.  1872,  10  Macph.  414. 

(ft)  Taafe  v.  Taafe,  22  Feb.  1822,  1  S.  341  (N.  E.  319) ;  Henderaon  v, 
Gilfillan's  Agent,  20  Feb.  1634,  12  S.  468.  See  also  Ferguson,  Halliby 
&  Co.  v.  Richardson,  8  July  1826,  4  S.  814  (N.  E.  821). 

(0  Hunter  v.  Pearson,  20  Feb.  1836,  13  S.  495. 
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be  allowed  to  go  out  in  the  name  of  bis  representatives,  (m) 
or  of  the  trustee  on  his  sequestrated  estate. (;i)  It  was  held 
in  an  early  case  that  the  privilege  did  not  extend  to  a  friend 
of  the  client  advancing  money  to  meet  the  expenses  of 
process. (o)  But  a  cfiutioner  in  a  suspension,  being  very 
much  in  the  position  of  a  party  to  the  process,  is  entitled  to 
appear  and  obtain  decree  in  his  own  name  for  the  amount 
of  expenses  advanced  by  him.(p) 

3.  There  is  no  case  in  which  a  client  has  objected  to  Client  not 
decree  going  out  in  name  of  his  agent ;  and  probably  the  oSjUt. 
only  objection  that  a  client  will  be  allowed  to  state  is,  that 

he  himself  has  disbursed  the  expenses  for  which  his  agent 
craves  decree. (j)  An  agent-disburser  has  \xju8  qucesitumin 
the  expenses,  apparently  entitling  him  to  prevent  his  client 
from  taking  decree  in  his  own  name.(r)  A  party  cannot 
defeat  the  right  of  his  agent,  by  entering  into  any  arrange- 
ment with  his  opponent,  whereby  he  discharges  expenses 
to  which  he  has  been  found  entitled,  (s) 

4.  Objections  to  an  agent's  taking  decree  for  expenses,  objections 
have  frequently  been  stated  by  the  opposite  party ;  but  the  ^^p^^^ 
only  objections  that  have  hitherto  been  sustained,  are  that  P"*y- 
the  agent  is  uncertificated,(0  that  he  has  not  actually  dis- 
bursed the  expenses,  and  that  the  expenses  found  due  are 


(m)  Anderson  v.  Clark,  6  March  1834,  12  S.  526. 
.  (n)  Hunter  v,  Pearson,  20  Feb.  1835,  13  S.  495. 

(o)  Campbell  v,  Montgomerie,  referred  to  in  Smyth  v.  Qemmell,  9  July 
102,  M.  6257,  and  13  F.C.  114.  In  one  case  the  Court  found  a  trastee 
who  had  raised  an  action  of  declarator  as  to  the  management  of  the  trust, 
and  his  amgneesas  in  his  right j  entitled  to  expenses  out  of  the  trust-funds; 
but  the  assignees  were  the  agents-disbursers ;  Shepherd  v.  Mutton's  Trs., 
24  Feb.  1855,  17  D.  516. 

(p)  Henderson  v.  Young,  5  Dec.  1828,  7  S.  142. 

(q)  See  2  Bell's  Com.,  36. 

(r)  Per  Lord  Bannatyne  in  Hamilton  v,  Bryson,  17  June  1813, 17 
F.C.  378  ;  and  Lord  Mackenzie  in  Miller  v.  Geils,  22  June  1848,  10  D. 
1384. 

(«)  Barr  v.  Wotherspoon,  12  Dec.  1850,  13  D.  305  ;  and  post,  p.  198. 

\^t)  Campbell  &  Robertyoii  v,  Strachan,  29  June  1820,  4  S.  772  ;  and 
Ewiiig  V,  Wallace,  3  Feb.  1831,  9  S.  385,  and  13  Aug.  1833,  6  W.  S.  222. 
See  also  ante,  p.  54. 
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compensated  by  a  counter  award  of  expenses,  (t*)  It  is  not 
a  good  objection  that  the  client  is  perfectly  solvent  and  able 
to  pay  his  agent  ,(x)  or  that,  being  himself  a  practitioner 
before  the  court,  he  has  taken  the  chief  management  of  the 
process,  his  agent  having  appeared  as  such  from  the  com- 
mencement, (y)  Even  a  delay  of  two  years  has  been  held 
not  to  bar  an  agent  from  taking  decree  in  his  own  name.(z) 
Decree  ai-  5.  An  agent  who  has  not  actually  disbursed  the  expenses 

fo7exTCn8e8  of  proccss  IS  uot  entitled  to  decree  therefor.  In  an  old  case 
bui^.  **'  ^^cree  was  allowed' to  go  out  in  name  of  an  agent,  although 
the  expenses  had  been  previously  paid  to  him  by  the  mother 
of  his  client,  (a)  But  no  objection  seems  to  have  been  raised 
at  the  time ;  and  in  a  subsequent  case  it  was  held  that  the 
privilege  having  been  introduced  for  the  agent's  own  indi- 
vidual benefit,  and  not  for  that  of  any  third  party,  an  agent 
is  entitled  to  decree  in  his  own  name  only  for  so  much  of 
the  expenses  as  may  not  have  been  paid  to  him  by  his  client 
or  his  client's  friends.  (6)  When  a  law  agent  not  only  con- 
ducts a  suit,  but  acts  as  factor  for  a  client,  and  takes  credit 
in  his  factorial  accounts  for  the  expenses  of  litigation,  the 
mere  circumstance  that  the  balance  has  at  one  time  been 
against  him,  does  not  bar  him  from  getting  decree  in  his 
own  name,  provided  a  balance  not  less  than  the  amount  of 
the  expenses  is  ultimately  in  his  favour  when  the  expenses 
are  decerned  for.(c)  When  an  agent  supersedes  another 
and  pays  his  account,  he  is  entitled  to  decree  in  his  own 

(u)  See  infraj  sections  5  and  7. 

(x)  Russel  V.  Greig  and  Peddie,  28  Jan.  1826,  4  S.  403  (N.  E.  406)  ; 
and  Beirs  Prin.,  §  1389. 

(y)  D.  of  Queensberry's  Exrs.  v.  Tait,  3  Mar.  1827,  5  S.  521  (N.  E. 
490). 

(z)  BaiT  V,  "Wotherspoon,  12  Dec.  1860,  13  D.  305. 

(a)  Campbell  v,  Montgomerie,  referred  to  in  Smyth  v.  Qemmell,  9 
July  1802,  M.  6267,  and  13  F.C.  114. 

(6)  Rennie  v,  Playfair  and  Aitken,  8  June  1811, 16  F.C.  274 ;  2  Bell's 
Com.  38.  See  also  Potliier,  Traits  du  Contrat  de  Mandat,  §  136.  By  the 
law  of  France  an  attorney  is  entitled  to  decree  for  expenses  on  stating 
that  he  has  made  the  greater  part  of  the  disbursements  ;  Code  de  Pro- 
cddure  Civile,  §  133. 

(c)  Hunter  v.  Pearson,  20  Feb.  1835, 13  S.  495. 
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■ 

name,  to  cover  both  his  own  and  the  former  agent's  account,  (d) 
But  in  order  to  be  entitled  to  decree  for  the  former  agent's 
account,  he  must  have  actually  paid  it.  In  an  unreported 
case,  a  party  who  had  acted  as  his  own  agent  during  the 
early  proceedings,  in  a  process  in  which  ho  was  ultimately 
found  entitled  to  expenses,  attempted  to  get  decree  therefor 
in  name  of  another  agent  who  had  conducted  the  later  pro- 
ceedings in  the  cause.  But  an  arresting  creditor,  who  had 
attached  these  expenses  appeared,  and  stated  that  the  agent 
had  not  disbursed  the  whole  expenses,  and  craved  that  decree 
in  the  agent's  name  should  bo  allowed  to  go  out  only  for  those 
actually  disbursed,  thus  leaving  the  balance  open  to  the 
arrestment.  The  Court  remitted  to  the  auditor  to  report  what 
part  of  the  account  had  been  disbursed  while  the  party  acted 
as  his  own  agent,  and  what  by  the  agent  for  him  in  the  more 
recent  proceedings,  and  thereafter  allowed  decree  to  go  out 
in  the  agent's  name  only  for  the  expenses  of  the  proceed- 
ings which  he  had  conducted,  and  preferred  the  arresting 
creditor,  even  without  the  necessity  of  repeating  a  summons 
of  multiplepoinding  (there  being  no  other  diligence  used 
against  the  party),  to  the  remainder  of  the  account  of  ex- 
penses, as  disbursed  by  the  party  himself,  (e) 

6.  The  opposite  party  canno*t  object  to  decree  going  out  Compcnsa- 
in  the  agent's  name  on  the  ground  that  he  will  be  thereby  jJe  pSded* 
deprived  of  a  claim   of  compensafion.(a)     Even  when  an  ^^ween 

.     ^  r  \^/  ^  expenses 

interlocutor   awarding  expenses   to   one  party  contains  a  »nd  a  pnn- 
decemiture  for  a  principal  sum  in  favour  of  the  opposite  ^^   ^"™' 
party,  the  agent  of  the  former  is  entitled  to  decree  in  his 
own  name  for  the   expenses,   compensation  between  the 
principal  sum  and  the  expenses  not  being  allowed.(A)     The 


(d)  2  BelFs  Com.  39  ;  BeU's  Prin.,  §  1394. 

(e)  Beveridge's  Forms  of  Process,  p.  620. 

(g)  Smyth  v.  Gemmell,  9  July  1802,  M.  6257,  and  13  F.C.  114; 
Gordon  v,  Wyllie,  ib.;  Russel  r.  Greig  and  Peddie,  28  Jan.  1826, 
4  S.  403  (N.  E.  406) ;  Miller  v.  Geils,  22  June  1848,  10  D.  1384 ;  2  Bell's 
Com.  36;  Bell's  Prin.  §  1390. 

{h)  Munro  v.  Bothwell,  16  Sept.  1846,  Arkley  118.  A  similar  rule 
seems  to  be  now  adopted  by  the  English  courts  i  Stokes  on  Liens  of 
Attorneys,  p.  108 ;  Pulling'a  Law  of  Attorneys,  6th  edition,  p.  383. 
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principle  of  the  decisions  on  this  subject  seems  to  be  that 
the  agent's  right  is  good  against  both  parties,  his  opponent 
as  well  as  his  client  ;{i)  though  there  is  no  claim  of  debt 
against  the  opposite  party  till  decree  is  actually  obtained.{A:) 
In  one  case  in  which  the  expenses  of  certain  processes  had 
been  submitted  to  arbitration,  and  one  of  the  parties  had 
requested  the  arbiters,  if  they  awarded  expenses,  to  do  so  in 
favour  of  his  agent,  the  arbiters  found  expenses  due  to  the 
party,  but  stated  them  as  part  of  an  account  and  decerned 
for  a  balance  against  him,  and  in  these  circumstances  it  was 
held  that  his  agent,  founding  on  the  decree-arbitral,  could 
not  enforce  payment  of  the  expenses  in  question  from  the 
opposite  party.(Q 
Compensa-  7.  The  rcasous  which  prevent  compensation  being  al- 
betwe^r^^  lowed  between  expenses  due  to  an  agent  and  a  principal 
^w(k  of  ^^^  ^^^^  ^y  ^^^^  client,  do  not  apply  to  the  case  of  counter 
expenses,  awards  of  expenses,  (m)  In  such  a  case,  each  agent  is  not 
entitled  to  decree  for  the  amount  of  his  account;  but  the 
smaller  account  is  deducted  from  the  larger,  and  decree  is 
allowed  to  go  out  only  for  the  balance,  (ti)  It  is  not  neces- 
sary, in  order  to  found  a  plea  of  compensation  of  expenses, 
that  the  two  awards  be  contamed  in  the  same  interlocutor : 
expenses  awarded  at  different  stages  of  a  process  may  com- 
pensate each  other  in  whole  or  in  purt.(o)  Compensation  of 
expenses  will  be  allowed  even  when  one  of  the  parties  is  on 
the  poor's  To\\.(p)  The  question  has  been  raised,  but  not 
decided,  whether  when  a  client  has  assigned  to  his  agent- 
disburser  a  decree  for  expenses  in  a  sul)mission,  the  agent 


(i)  Per  Lord  Fullerton  in  Miller  v.  Geils,  supra  (g). 

(k)  Crawford  v.  Gemmells,  23  Dec.  1864,  3  Macph.  306. 

(Q  Mackenzie  v.  Robertson,  24  June  1831,  9  S.  798. 

{m)  See  Pothier,  Traite  du  Contrat  de  Mandat,  §  136;  and  Stokes  on 
Liens  of  Attorneys,  p.  110. 

(n)  Stothart  v.  Johnstone's  Trs.,  23  May  1823,  2  Miir.  549;  Warbur- 
ton  V.  Hamilton,  30  May  1826,  4  S.  631  (N.  E.  639) ;  Halliday  v.  Halliday 
22  Jan.  1828,  6  S.  406. 

(o)  Graham  v.  M'Arthur,  28  Nov.  1826,  5  S.  49  (N.  E.  46);  Gordon, 
V.  Davidson,  13  June  1865,  3  Macph.  938. 

(2>)  Gordon  v.  Davidson  sujjra  (o). 


own  name. 
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may  be  met  with  a  plea  of  compensation  founded  on  a  claim 
of  expenses  against  his  client  in  another  process  with  the 
same  party,  (g) 

8.  It  seems  doubtful  whether  an  agent  who  takes  decree  Effect  of 
for  expenses  in  his  own  name  thereby  makes  himself  a  party  decree  in  hw 
to  the  action,  and  may  be  so  cited  in  any  appeal  subsequently 
taken.    In  one  case,  decree  having  been  obtained  against  the 
respondent  in  an  advocation,  and  expenses  decerned  for  in 
name  of  the  advocator's  agents,  the  respondent  brought  pro- 
cesses of  reduction  and  suspension  to  have  the  decree  and 
charge  thereon  set  aside,  and  called  the  agents  as  parties 
thereto.     The   agents  lodged  a  minute,  stating  that  the 
decree  for  expenses  had  been  taken  in  their  names  merely 
to  facilitate  the  payment  of  their  account,  and  that  their 
client  having  recently  paid  the  amount,  they  had  no  farther 
interest  in  the  process.   The  Court,  in  respect  of  this  minute, 
allowed  the  agents  to  withdraw  as  parties,  as  at  the  date 
when  the  minute  was  lodged,  reserving  to  all  parties  all 
questions  of  expenses  hinc  inde,(r)     The  same  course  was 
followed  in  a  subsequent  case,  in  which  both  the  pursuers 
and  their  agents  were  called  as  respondents  in  an  advocation 
of  a  sheriff-court  process;  but  the  Court  did  not  decide 
whether  the  agents  had  been  properly  called  as  parties.  («) 
When  decree  has  been  allowed  by  the  Court  of  Session  to 
go  out  in  name  of  an  agent,  and  the  judgment  is  reversed 
on  appeal  to  the  House  of  Lords,  the  appellant  is  entitled  to 
obtain  repayment  of  the  expenses  from  the  agent.  (^)     But 
under  a  petition  for  interim  execution  pending  appeal,  the 
Court  repelled  the  objection  that  caution  should  have  been 
found  by  agents  who  had  taken  decree  for  the  expenses, 
instead  of  the  party  in  whose  favour  the  expenses  had  been 
awarded,  (w)     When  the  interlocutor  decerning  for  payment 

(9)  Pollock  V.  Scott,  12  Feb.  1831,  9  S.  432.  See  also  Craig  v.  Craig, 
1  June  1852,  14  D.  829. 

(r)  Dntch  v.  Greig  &  Morton,  26  June  1835, 13  S.  986. 

(«)  M'Lachlan  v.  Baxter  &  Alexander,  10  June  1848,  10  D.  1265. 

{t)  Cormack  v.  Tod,  3  June  1845,  7  D.  812.  On  the  question  of 
interest  on  expenses  ordered  to  be  repaid,  see  Ewart  v,  Latta,  1  July  1865, 
SMacph.  1167  ;  and  Fleeming  v.  Howden,  6  Nov.  1868,  7  Macph.  79. 

(t^  Cleland  v.  Clason  &  Clark,  15  Feb.  1849,  11  D.  601. 
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of  expenses  in  name  of  the  agent  is  not  included  among 
those  appealed  against,  there  is  nothing  to  prevent  the 
agent  from  enforcing  the  decree,  and  therefore  a  petition  for 
execution  pending  appeal  is  incompetent  qtuxxd  the  ex- 
penses, (a;)     The  somewhat  ambiguous  position  of  an  agent 
who  has  taken  decree  in  his  own  name  has  in  several  cases 
led  to  questions  being  raised  in  regard  to  diligence  on  the 
decree.     In  one  case  an  agent  who  had  executed  diligence 
on  a  decree  obtained  in  a  competent  court,  inter  alia  de- 
cerning in  his  name  for  expenses,  was  held  not  liable  in 
damages  to  the  opposite  party,  although  steps  had  been 
taken  at  the  time  of  using  the  diligence  to  bring  the  decree 
under  reduction,  and  it  was  ultimately  found  to  be  errone- 
ous, (y)     In  another  case  a  suspension  of  a  charge  for  pay- 
ment of  expenses,  which  had  been  given  in  name  both  of  a 
party  and  his  agent  was  presented,  on  the  ground  that  the 
expenses  having  been  decerned  for  in  name  of  the  agent, 
and  the  decree  having  been  implemented  quoad  ultra,  the 
agent  alone  ought  to  have  charged ;  but  the  objection  was 
repelled.  (2)     It  has  been  held  that  when  the  agent  of  a 
landlord  takes  decree  in  his  own  name  for  the  expenses  of  a 
sequestration  for  rent,  the  decree  and  the  registered  bond  of 
caution  granted  by  the   tenant's   cautioner  are   sufficient 
warrant  for  letters  of  horning  in  the  agents  own  name 
against  the   cautioner,  (a)     When  a  party  against  whom 
expenses  have  been  awarded  consigns  the  amount,  in  order 
to  obtain  the  passing  of  a  note  of  suspension  or  to  procure 
liberation,  he  cannot  arrest  the  sum  consigned,  on  the  de- 
pendence of  an  action  against  the  charger.  (6)     It  is  doubtful 
whether  a  party  who  has  inhibited,  in  security  of  his  ex- 
penses, is  prevented  from  pursuing  in  his  own  name  an 
action  of  reduction  of  a  deed  granted  spreta  inhibitione,  on 
account  of  the  expenses  having  been  decerned  for  in  name 


(x)  Forster  v.  Forster,  16  June  1871,  9  Macph.  829. 
(y)  Aitken  v.  Finlay,  25  Feb.  1837,  16  S.  683. 
(z)  Campbell  v.  Cassils,  24  Nov.  1849, 12  D.  177. 
(a)  Clark  v.  Duncan,  3  Dec.  1833,  12  S,  158. 
(6)  Ellis  V.  Mackersie,  12  May  1831,  9  S.  585. 
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of  his  agent:  the  dijBBculty  is,  however,  obviated  by  the 
action  being  raised  with  consent  of  the  agent.(c) 

9.  Although  an  agent-disburser  has  not  actually  obtained  preference 
decree  for  expenses  in  his  own  name,  he  is  still  in  certain  ^^e^^^^ 
circumstances  entitled  to  a  preference.     If  any  competition  ^^°**Jg_ 
arises  before  decree  is  extracted,  he  is  preferred,  on  the  cree  there- 
principle  that  he  can  step  in  and  take  decree  in  his  own 
name  ;(d)  and  even  after  decree  has  gone  out  in  name  of  the 
client,  it  is  suiBBcient  for  the  agent  to  intimate  to  the  party 
against  whom  the  expenses  have  been  awarded  that  they 
are  to  be  paid  to  him  and. not  to  his  client,  provided  the  in- 
timation be  made  before  Buijjua  quceaitum  has  accrued  either 
to  the  debtor  or  to  a  third  party,  (e)    Thus,  a  charge  for  pay- 
ment of  expenses  decerned  for  in  name  of  a  client  cannot  be 
suspended  on  the  ground  of  compensation,  if  notice  has  been 
given  before  the  charge  that  the  expenses  are  to  be  paid  to 


(c)  Smith  V.  Little,  5  March  1836,  14  S.  664. 

{d)  Per  Lord  Cringletie  in  Stephen  v.  Smith,  1  June  1830,  8  S.  847. 
See  also  Mill  v.  Wright,  12  Jan.  1802,  2  Bell's  Com.  37,  n.  3 ;  and  Swan 
V.  Jeffrey,  15  Jan.  1829,  7  S.  268. 

(«)  2  Bell's  Com.  37;  Fleeming  v.  Love,  25  June  1839,  1  D.  1097. 
There  is  no  prescribed  mode  in  which  the  notice  must  be  given,  but  it 
should  be  formal ;  Bell's  Prin.  §  1393.  By  the  law  of  England  similar 
effect  seems  to  be  given  to  notice  by  an  attorney  to  the  opposite  party 
that  his  costs  are  unpaid,  and  that  he  looks  to  the  proceeds  of  the  action  for 
payment  of  his  bill ;  Lush's  Practice,  3d  ed.,  i.  333;  Stokes  on  Liens  of  At- 
omeys,  115.  Thus,  it  was  held  in  Read  v.  Dupper  (13  June  1796, 6  Dum- 
ford  &  East,  361)  that  the  defendant's  attorney,  having  paid  to  the  plaintiff 
the  debt  and  costs  recovered,  notwithstanding  notice  from  the  plaintiff's 
attorney  not  to  do  so  till  his  bill  should  be  paid,  was  bound  to  pay  over 
again  to  the  latter  the  amount  of  his  costs.  The  same  rule  is  applicable 
to  a  sum  awarded  by  arbiters  (Ormerod  v.  Tate,  13  May  1801, 1  East,  464), 
or  agreed  to  be  paid  under  a  compromise ;  JVelsli  v.  Hole,  6  Nov.  1779, 1 
Douglas,  238;  and  WTiite  v.  Pearce,  14  July  1848,  7  Hare,  276.  But  not- 
withstanding the  dictum  of  Lord  Mansfield  in  Welsh  v.  Hole,  eupra,  quoted 
by  Mr  Bell  in  his  Commentaries,  iL  36,  n.  2,  notice  by  an  attorney  does 
not  make  his  right  equivalent  to  an  equitable  assignment,  or  prevent  the 
parties  entering  into  a  bona  fide  compromise  or  settlement  of  the  action ; 
BrwMtlon  v.  AUard,  9  June  1869,  28  Law  Journal,  Queen's  Bench,  306; 
and  In  re  StUlivan  v.  Pearson,  ex  parte  Morrison,  24  Nov.  1868,  4  Law 
Beports,  Queen's  Bench,  153. 
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the  agent-disburser  ](g)  but  it  is  otherwise  if  the  suspension 
has  been  raised  before  any  such  notice  has  been  given.  (A) 
In  one  case,  however,  an  agent  who  had  given  no  notice  was 
held  entitled  to  appear  in  a  suspension  of  a  charge  in  name 
of  his  client,  and  to  obtain  decree  for  the  expenses  in  his 
own  name.(t)  But  it  is  to  be  observed  that  the  suspension 
had  been  refused,  and  the  question  was  between  the  law 
agent  and  the  trustee  on  his  client's  sequestrated  estate. 
The  principle  of  the  decision  thus  appears  to  have  been  that 
the  fund  having  been  brought  into  court,  the  trustee  was  as 
much  trustee  for  the  agent  as  for  the  other  creditors  of  the 
client,  their  preference  being  preserved  by  the  sequestra- 
tion ;(k)  and  it  has  since  been  decided  that  an  agent's  right 
of  preference  on  expenses  awarded  to  his  client,  while  still 
unpaid,  cannot  compete  with  an  arrestment  by  one  of  the 
client's  ordinary  creditors,  executed  before  notice  by  the 
agent  to  the  opposite  party.(Z) 
Expenses  in  IQ.  Expenses  found  due  in  a  submission  appear  to  be  in 
'  the  same  position,  in  regard  to  the  hypothec  of  the  agent- 
disburser,  as  those  in  a  lawsuit  ;(w)  and  even  when  the  deed 
of  submission  does  not  specially  empower  the  arbiter  to  pro- 
nounce decree  for  expenses,  in  name  of  the  agent  of  the 
successful  party,  he  may  do  so  on  the  request  of  the  party 
and  his  agent,  (ti)  But  an  agent,  founding  on  a  decree 
arbitral,  cannot  enforce  payment  of  expenses  which  the  ar- 
biters have  allowed  to  be  compensated  by  a  counter  claim,  (o) 

(g)  Mackenzie  v,  Ross,  13  June  1823,  2  S.  401  (N.  E.  356). 

Qi)  Fleeming  v.  Love,  mpra  (e) ;  and  Bell's  Prin.  §  1390. 

(t)  M'Tavish  v,  Peddie,  13  June  1826,  4  S.  704  (N.  E.  710);  and  23 
Feb.  1828,  6  S.  593. 

(k)  Per  Lord  Justice-Clerk  Boyle,  in  Stephen  v.  Smith,  1  June  1830,  8 
S.  847. 

(0  Stephen  v.  Smith,  iupra  (k).  See  also  M'Ewen  t?.  Doig,  30  May 
1828,  6  S.  889. 

(m)  Bell's  Prin.  §  1396 ;  Pollock*  v.  Scott,  12  Feb.  1831,  9  S.  432  ; 
Stephen  v.  Smith,  1  June  1830,  8  S.  847.  See  also  Stokes  on  Liens  of 
Attorneys,  p.  117. 

(n)  Bell  on  Arbitration,  p.  226;  Hood  v,  Baillie,  13  Dec.  1832,  US. 
207  ;  Henry  v.  Hepburn,  29  Jan.  1835,  13  S.  361. 

(o)  Mackenzie  v.  Robertson,  24  June  1831,  9  S.  798. 
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11.  The  English  courts  have  long  recognised  the  right  Noprefer- 
of  the  attorney  or  solicitor  of  a  successful  litigant  to  a  pre-  recovered  or 
ference  or  lien  on  personal  property  recovered  or  preserved  ^'^' 
through  his  instrumentality  ;(j>)  and  this  privilege  has  been 
recently  sanctioned  by  express  legislative  provision,  and 
extended  to  property  of  every  description,  (g)  The  Court  of 
Session,  "  in  two  cases,  went  the  full  length  of  the  English 
doctrine,  by  sustaining  an  agent's  claim  of  hypothec  over  the 
Jiind  decerned  for  in  the  decree  pronounced  in  his  client's 
favour,  (r)  But,  more  lately,  the  doctrine  carried  to  this 
extent,  has  been  discountenanced ;  and  while,  so  far  as  they 
gave  the  agent  a  preference  over  the  expenses  unpaid  to 
his  client,  former  judgments  have  been  approved  of,  the  ex- 
tension of  this  doctrine  to  a  hypothec  over  the  fund,  has  been 
entirely  rejected.(5^  The  question  at  issue  between  the 
former  and  the  latter  judgments  seems  to  be,  Whether  there 
is  not,  from  the  first  employment  of  an  agent,  an  implied 
assignation  in  equity  of  the  fund  to  be  recovered,  to  the  ex- 
tent of  the  expense  employed  in  recovering  it  ?  and  whether 
this  fund,  as  a  Jna  incorporate,  must  not  be  taken  by  all 
creditors  and  assignees,  subject  to  the  same  equitable  burden 
which  affects  it  as  between  the  claimant  and  his  agent? 
There  does  not  appear,  however,  to  be  any  ground  in  law 
on  which  such  assignation  can  be  either  presumed  or  made 
6flfectual ;  and  no  hypothec  of  this  sort  is  established  by 
ancient  precedent  or  immemorial  custom,  the  sole  grounds 
on  which  it  can  effectually  rest,  and  accordingly  the  above 
judgment  against  the  hypothec  seems  now  to  be  held  as 
settled  law."(0     The  opinion  of  Mr  Bell  here  quoted  has 

(p)  Pulling's  Law  of  Attorneys,  6th  edition,  p.  381.;  Stokes  onJLiens 
of  Attorneys,  p.  85  ;  2  Bell's  Com.  36, 

(q)  23  and  24  Vict  c.  127,  §  28.  See  also  BaiU  v.  Baile,  17  Feb. 
1871,  41  Law  Journal,  Chancery,  300. 

(r)  Johnstone  v.  Creditors  of  York  Buildings  Company,  and  Clapper- 
ton  17.  Maclachlan,  2  Bell's  Com.  37,  n»  4.  See  also  Smyth  v.  Gemmell,  9 
July  1802,  M.  6267,  and  13  F.C.  114. 

(«)  Allison's  Trs.  v.  Wyllie,  29  Nov.  1808,  2  Bell's  Com.  36,  n.  6,  and 
38  71. 1  ;  15  F.C.  16  ;  and  Hume,  464. 

{t)  2  Bell's  Com.  37  ;  Cranston  v.  Stevenson,  10  March  1809,  Hnme 
456 ;  Rennie  v,  Playfair  &  Aitken,  8  June  1811,  16  F.C.  274. 

N 
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been  amply  confirmed  by  cases  decided  since  the  publication 
of  his  Commentaries ;  and  there  is  no  longer  the  slightest 
doubt  as  to  the  law  of  Scotland  on  this  subject,  (w)  "  An 
agent  is  not  understood  to  rely  for  reimbursement  on  the 
subject  which  he  defends  or  vindicates,  but  on  the  personal 
credit  of  his  employer.''(a;)  It  has  accordingly  been  held 
that  he  cannot  compete  with  creditors  of  his  employer  who 
have  attached  the  fund,(y)  or  with  the  trustee  on  his  client's 
sequestrated  estate,  (z)  He  has  no  preference  on  a  fund 
consigned  in  bank,  subject  to  the  orders  of  the  Court,  unless 
consignation  has  been  made  in  security  of  his  expenses,  (a) 
But  he  is,  of  course,  entitled  to  apply  in  payment  of  his 
accounts  money  belonging  to  his  client  in  his  own  personal 
possession  or  custody,  provided  he  does  not  hold  it  on  a 
limited  title,  or  for  a  specific  and  conditional  purpose.  (6) 
When  a  sum  of  money  has  been  received  by  an  agent  for  a 
specific  purpose,  the  balance  must  be  returned,  whatever 
claim  he  may  have  against  his  client,  (c)  If  an  agent-dis- 
burser  who  has  obtained  decree  for  expenses  happens  to 
have  in  his  hands  a  sum  belonging  to  the  party  against 
whom  the  expenses  have  been  awarded,  he  may  retain  the 

(tt)  Cullen  V.  Smith,  20  Nov.  1845,  8  D.  77  ;  and  other  cases  infra, 

(x)  Pa'  Lord  Meadowbank,  in  Skinner  v.  Mags,  of  Haddington,  17  Feb* 
1813,  17  F.C.  207. 

(y)  Allison's  Trs.  v.  Wyllie,  29  Nov.  1808,  2  BeU's  Com.  36  n.  6,  and 
38  n.  1 ;  and  Hume,  454  ;  Cranston  v,  Stevenson^  10  March  1809,  Hnme^ 
455  ;  Skinner  v,  Mags,  of  Haddington,  supra  (x). 

(z)  Cullen  V.  Smith,  20  Nov.  1845,  8  D.  77  ;  Peddie  v.  Davidson,  17 
July  1856, 18  D.  1306. 

(o)  Cullen  V.  Smith,  and  Peddie  v.  Davidson,  supra  (z), 

(6)  Cullen  v.  Smith,  supra  (z).  In  the  caae  of  Wight's  Trs,  v.  AUan 
(12  Dec.  1840,  3  D.  243,  and  16  F.  186),  an  agent  for  trustees  was  held  ta 
have  a  preference  over  trust-funds  deposited  in  bank,  for  his  business 
account  and  the  expense  of  constituting  it,  as  against  the  arresting  credi- 
tors of  a  trustee,  who  had  made  advances  to  the  trust.  The  deposit-re- 
ceipt for  the  money  was  in  the  agent's  hands,  and  it  was  questioned  whether 
he  had  a  lien  over  it.  But  the  opinion  received  considerable  support 
that,  even  if  it  had  been  in  the  hands  of  a  third  party,  the  agent  would 
have  been  entitled  to  a  preference  for  accoxmts  incurred  previous  to  the- 
arrestments. 

(c)  Hendry  v.  Grant  &  Jameson,  27  May  1868,  5  Scot  Law  Rep.  544. 
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amount ;  but,  there  being  no  debt  or  claim  till  the  expenses 
have  been  found  due,  he  cannot  compete  with  a  creditor  who 
has  arrested  the  sum  during  the  progress  of  the  litigation, 
even  for  the  amount  disbursed  before  the  date  of  the  arrest- 
ment, (d) 

12.  A  partial  exception  to  the  general  rule  has  been  re-  Exception 
cognised  in  the  case  of  an  account  incurred  to  a  law  agent  JJ  J^*,^ 
for  defending  a  client's  right  to  an  alimentary  fund,  such  an  ^^^ 
account  being  regarded  as  an  alimentary  debt,  and  conse- 
quently preferable  to  ordinary  debts ;  and  an  opinion  has 

been  expressed  that  an  account  for  defending  the  life  of  a 
client  in  a  criminal  court  would  be  entitled  to  a  similar 
privilege.  But  the  privilege  does  not  extend  to  an  account 
for  defending  the  owner  of  an  alimentary  fund  against  an 
ordinary  action  for  debt.(e) 

13.  The  general  rule  of  law  in  regard  to  the  conduct  of  How  an 
litigation  is,  that  the  parties  are  the  true  domini  litis,  and  h?S)thec 
may  therefore  enter  into  any  arrangement  or  compromise  ^^^ 
that  they  please.  (/)     As  far  as  their  own  interests  are  con-  acompro- 
cerned,  there  is  no  restriction  on  this  right;  and  notwith- SSt.^ 
standing  the  prospective  hypothec  of  their  agents,  they  may 

in  the  ordinary  case  discharge  the  expenses  to  which  they 
might  have  been  found  entitled.  (^)  And  when  a  creditor 
takes  legal  proceedings  for  the  recovery  of  a  debt,  his  agent 
will  not  be  allowed  to  carry  on  an  action  for  the  mere  pur- 
pose of  running  up  an  account  of  expenses :  a  tender  of  pay- 
ment of  the  debt  and  the  expenses  previously  incurred  is 
sufficient  to  relieve  the  debtor  of  all  liability  for  future  ex- 


(d)  Crawford  v.  Gemmells,  23  Dec.  1864,  3  Macph.  306. 

(e)  Greig  v.  Christie,  16  Dec.  1837,  16  S.  242.  It  has  been  held  by 
the  Sheri£f-Sabstitate  of  Perthshire  that  an  agent  who  makes  good  an 
alimentary  fund  is  not  entitled,  in  a  question  with  his  client,  to  a  pre- 
ference thereon  for  the  amount  of  his  account ;  A.  v.  B.,  23  Feb.  1858,  2 
Sherifif-Court  Decisions,  152. 

(/)  Hamilton  v.  Bryson,  17  June  1813,17F.C.  378;  Macqueenr.Hay, 
29  Nov.  1854, 17  D.  107 ;  Brunsdon  v.  Allard,  9  June  1859,  28  Law  Jour- 
nal, Queen's  Bench,  306. 

(g)  Anderson  v.  Walker,  13  Jan.  1830,  8  S.  299 ;  and  Macqueen  v. 
fiay,  8upra  (d), 

n2 


due. 
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pen8e8.(A)     There  are,  however,  certain  exceptional  cases, 
in  which  a  law  agent  is  entitled  to  be  sisted  as  a  party  to  a 
process,  to  the  effect  of  getting  decree  for  expenses  in  his 
own  name,  notwithstanding  a  discharge  thereof  by  his  client. 
In  the  case  of  McLean  v.  AucMnvole^{i)  the  majority  of  the 
Court  held  that  there  were  three  cases  in  which  an  agent  is 
entitled  to  this  privilege: — (1)  where  expenses  have  been 
actually  found  due ;  (2)  where  they  follow  as  a  necessary  con- 
sequence from  an  interlocutor  previously  pronounced ;  and 
(3)  where  the  parties  have  entered  into  a  compromise  for  the 
purpose  of  defeating  his  claim.  (J)     Of  these  in  their  order. 
Where  ex-         14.  After  a  party  has  been  found  entitled  to  expenses  by 
b^  found   an  interlocutor  disposing  of  the  cause,  his  agent  is  entitled 
to  carry  on  the  process  in  order  to  obtain  decree  for  the  ex- 
penses in  his  own  name.    This  has  been  held  where  the 
party  found  entitled  to  his  expenses  has  not  appeared  to 
support  the  finding  in  his  favour  in  an  appeal  from  the 
sheriff-court,  (J)  or  under  a  reclaiming  note  to  the  Inner 
House  ;(Q  or  has  discharged  the   expenses,   whether   ex- 
pressly(?w)  or  by  implication,  as  in  the  case  of  a  wife  who, 
after  raising  an  action  of  aliment  against  her   husband, 
returns  to  live  with  him.(w)     A  delay  of  two  years  was 
held  not  sufficient  to  preclude  an  agent,  who  knew  nothing 
about  a  compromise  between  the  parties,  from  taking  decree 
for  expenses  to  which  his  client  had  been  found  entitled,  (o) 

(^)  Jameson  e^.  Beatson,  5  March  1769, 4  Pat  App.  27.  See  also  M'lnnes 
V.  M'Coll,  3  June  1813, 17  F.C.  337.  ! 

(0  29  June  1824,  3  S.  190  (N.  E.  129),  and  21  F.C.  653. 

0*)  Bell's  Com.  voLii.38;  Bell's  Prin.  §  1391;  Shand's  Practice,  1034; 
M'Qlashan's  Sheriff-Court  Practice,  4th  edition,  p.  336. 

(*)  Ferguson,  HaUiby  &  Co.  v.  Richardson,  8  July  1826,  4  S.  814 
(N.  E.  821) ;  Macgregor  &  Barclay  v.  Martin,  12  March  1867, 5  Macph.  583. 

(Z)  Hamilton  v.  Dixon,  9  July  1824,  3  S.  242  (N.  E.  170);  and  Session 
Papers  in  Box  v.  Stewart,  3  July  1818,  19  F.C.  545.  In  the  case  of  Nicol 
V.  Anderson's  Trs.,  19  June  1829, 1  Deas  &  Anderson,  204,  a  party  who 
had  been  found  entitled  to  expenses  having  died  during  the  dependence  of 
a  reclaiming  note  against  that  finding,  his  agent  was  allowed  to  sist  himself 
as  a  party. 

(m)  Barr  v,  Wotherspoon,  12  Dec.  1850, 13  D.  305 ;  and  cases  supra  (/). 

(n)  Macgregor  &  Barclay  v,  Martin,  gwpra  {k), 
(p)  Ban  V.  Wotherspoon,  mpra  (m). 
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The  question  has  been  raised  whether  when  expenses  have 
been  found  due  to  a  litigant,  who  thereafter  disclaims  the 
process,  his  agent  is  entitled  to  carry  it  on,  in  order  to  show 
that  he  was  properly  authorised,  and  to  support  the  finding 
of  expenses,  (p) 

15.  When  an  agent  takes  decree  for  expenses  in  name  of  Diacharge 
his  client,  and  does  not  interpel  the  opposite  party  from  ^ter^SSSe 
paying  them  to  the  client,  the  latter  is,  of  course,  in  the  |j^^^S|J^ 
ordinary  case,  entitled  to  enter  into  any  arrangement  whereby  nwne. 
the  expenses  may  be  discharged.     But  in  order  to  defeat  the 

claim  of  the  agent-disburser,  the  expenses  must  be  clearly 
included  in  the  discharge.  Thus,  in  the  case  of  McMillan  v. 
Kennedy j(q)  a  party  who  was  charged  in  virtue  of  a  decree 
for  expenses  which  had  been  obtained  in  a  process  of  suspen- 
sion and  liberation,  and  against  whom  there  existed  a  claim 
of  damages,  having  got  from  the  party  in  whose  name  the 
charge  had  been  given  a  discharge  in  general  terms,  con- 
taining a  disclamation  of  the  suspension  and  charge,  the 
Court  lield  that  the  discharge  could  not  be  supposed  to  in- 
clude the  expenses  by  implication. 

16.  It  is  now  quite  settled  that  after  an  interlocutor  has  Where 
been  pronounced  which  carries  expenses  by  necessary  impli-  foil^^  « 
cation,  the  parties  cannot  settle  the  action  by  a  compromise  ^J^*^ 
so  as  to  defeat  the  right  of  the  agent  of  the  successful  liti-  v^^^ 
gant  to  obtain  decree  for  his  expenses  against  the  opposite 
party,  (r)     The  meaning  of  the  expression  "  necessary  impli- 
cation "  may  be  best  explained  by  examples.     In  Hamilton 

V.  Bry8on^{8)   it   was  held   that  when  damages  had  been 

(p)  Noble  V.  Magistrates  of  Inverness,  8  Feb.  1825, 3  S.  516  (N.E.  358). 

iq)  4  July  1834,  12  S.  882. 

(r)  See  cases  infra ;  and  Bell's  Com.  vol.  ii.  38.  "There  is  a  great  dif- 
ference between  the  case  where  a  judgment  has  been  pronounced  either 
finding  expenses  due,  or  necessarily  importing  such  a  finding,  and  the  case 
where  there  is  only  a  chance  that  expenses  will  be  found  due.  In  the 
former  case,  to  lay  a  foundation  for  the  agent's  claim,  it  is  no  matter  whether 
there  be  mala  fides  or  not.  In  the  latter,  Tnala  fides  is  essential ;"  Per  Lord 
Glenlee  in  M'Lean  v.  Auchinvole,  29  June  1824,  3  S.  (N.  E.)  129. 

(s)  17  June  1813, 17  F.C.  378.  The  case  of  Box  v.  Stewart,  3  July  1818) 
very  briefly  reported  in  19  F.C.  545,  is  said  to  have  been  decided  on  the 
principle  otHamUian  v.  Bryson;  but  the  Session  Papers  show  that  expenses 
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awarded  to  the  pursuer,  though  the  amount  was  not  actually 
assessed,  the  expenses  followed  as  a  matter  of  course.  But 
if  there  has  been  no  verdict  or  interlocutor  finding  damages 
to  be  due,  there  is  nothing  to  prevent  a  compromise  of  both 
the  action  and  the  expenses.  (^)  In  two  cases  it  was  held 
that  when  an  interlocutor  has  been  pronounced  virtually 
finding  that  a  party  has  been  illegally  imprisoned,  this  neces- 
sarily implies  a  right  to  the  expenses  of  regaining  his 
liberty. (w)  Again,  in  an  action  of  count  and  reckoning,  in 
which  a  report  had  been  obtained  from  an  accountant,  ex- 
hibiting three  views,  under  any  of  which  the  defender  was 
.  indebted  in  a  considerable  balance,  the  pursuer's  agent  was 
held  entitled  to  sist  himself  and  carry  on  the  action,  notwith- 
standing a  discharge  granted  by  his  client,  (v) 
Doctrine  of  17.  The  authority  of  these  decisions  was  somewhat  im- 
quertion^d.  paired  by  ohiter  dicta  in  two  more  recent  cases.  In  the 
first,  a  son  claimed  legitim  from  his  father's  trustees,  who 
pleaded  in  defence  that  the  claim  had  been  extinguished 
during  the  father's  lifetime.  The  Lord  Ordinary  repelled 
tlie  defences,  and  appointed  the  defenders  to  lodge  a  state  of 
the  executry,  reserving  all  questions  of  expenses.  In  the 
meantime  the  pursuer  wrote  to  his  agent,  requesting  to 
know  what  his  share  of  legitim  would  probably  come  to ; 
who  would  have  to  pay  the  expenses ;  and,  in  the  event  of 
his  receiving  an  offer,  what  he  ought  to  take.  The  agent, 
in  reply,  requested  the  pursuer  to  communicate  with  him 
before  acceding  to  any  proposal  of  settlement,  and  stated 
that  he   thought  the  defenders  would  be  found  liable  in 

had  been  actually  found  due  by  the  Sheriff  and  the  Lord  Ordinary, 
and  that,  during  the  dependence  of  a  reclaiming  note,  advantage  waa  taken 
of  the  party's  ignorance  and  necessities  to  obtain  from  him  a  discharge  on 
unfair  terms. 

(0  M'Lean  v,  Auchinvole,  29  June  1824,  3  S.  190  (N.  E.  129);  Mac- 
queen  t;.  Hay,  29  Nov.  1854,  17  D.  107.  See  also  Anderson  v.  Walker,  13 
Jan.  1830,  8  S.  299. 

{xi)  Sloss  &  Gemmell  v.  Kennedy,  28  May  1823,  2  S.  344  (N.  E.  302), 
and  McLean  v,  Auchinvole,  swpra  {t), 

(v)  Cheyne  v.  Cheyne,  18  Jan,  1832,  10  S.  202.  It  may  ])e  obeeired 
that  in  this  case  Lord  Balgray  regarded  the  discharge  as  a  collusive  device 
between  the  parties. 


HYPOTHEC  OR  PREFERENCE  ON  COSTS.  199 

expenses.     This  correspondence  was  communicated  to  the 
defenders,  hut  they  nevertheless  settled  the  case  with  the 
pursuer.    In  these  circumstances,  the  Court  refused  to  allow 
the  agent  to  sist  himself  for  the  purpose  of  obtaining  decree 
for  his  expenses,  (x)    There  was  here  no  interlocutor  carrying 
expenses  by  necessary  implication,  for  the  Lord  Ordinary 
had  expressly  reserved  all  questions  of  expenses.     But  the 
opinions  expressed  by  Lord  Justice-Clerk  Hope  and  Loixi 
Cockburn  were  extremely  unfavourable  to  the  right  of  an 
agent  to  carry  on  an  action  in  any  circumstances  except 
where  expenses  have  been  actually  found  due,  or  the  parties 
have  entered  into  a  collusive  device  to  defeat  his  claim.     The 
second  of  the  cases  referred  to  was  an  action  of  damages,  in 
which,  after  the  record  had  been  closed,  and  while  issues  were 
being  adjusted,  the  parties  entered  into  a  settlement  without 
the  intervention  of  their  agents.     The  agent  of  the  pursuer 
then  craved  to  be  allowed  to  sist  himself,  on  the  ground 
that  the  parties  had  entered  into  a  collusive  device  to  defeat 
his  claim.     He  founded,  however,  solely  upon  the  terms  of 
discharge,  which  merely  set  forth  that  the  action  had  been 
compromised  by  the  defenders  paying  a  lump  sum  in  full  of 
all  claims.     The  Court,  however,  held  that  the  discharge 
was  insuflScient  per  se  to  prove  collusion,  and  accordingly 
refused  to  allow  the   agent  to  sist   himself,  (y)     There  is 
obviously  nothing  in  this  decision  that  can  be  supposed  to 
derogate  from  the  rule  that  an  agent-disburser  acquires  a 
Jus  quceaitum  in  an  action  as  soon  as  an  interlocutor  has  been 
pronounced  which  carries  expenses  by  necessary  implication. 
But  some  observations  were  made  by  Lord  Justice-Clerk 
Hope  and  Lord  Wood  adverse  to  the  agent's  right  in  such 
circumstances. 

18.  In  two  cases,  very  recently  decided,  these  obiter  dicta  Former  rule- 
have,  however,  been  disregarded,  and  effect  given  to  the  '*^^'®'*«^  *<>• 
rule  laid  down  in  McLean  v.  Auchinvole.    The  first  of  these, 
Macgregor  cfc  Barclays.  Martin^(z)  was  an  action  for  interim 
aliment,  raised  in  the  sheriff-court  by  a  wife  against  her 

(x)  Murray  v,  Kidd  «&  Others  (Roger's  Trs.),  14  Feb.  .1852,  14  D.  501. 
(y)  Macqueen  v.  Hay,  29  Nov.  1854, 17  D.  107. 
\z)  12  March  1867,  5  Macph.  583. 
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hnsband.  After  a  proof  had  been  led,  the  sheriff  pronounced 
an  interlocutor  finding  it  established  that  the  defender  had 
been  guilty  of  such  an  amount  of  scevitta  towards  the  pur- 
suer as  to  justify  her  in  living  separate  from  him,  and  ac- 
cordingly decerning  against  him  for  a  weekly  amount  of 
aliment,  and  finding  him  liable  in  expenses.  The  husband 
having  brought  this  judgment  under  review  of  the  Court  of 
Session,  the  Court  gave  interim  decree  for  a  weekly  amount 
of  aliment,  and  for  a  certain  sum  of  expenses,  and  super- 
seded farther  consideration  of  the  cause  to  admit  of  the 
wife  instituting  an  action  of  separation  and  aliment,  if  so 
advised.  The  wife  having  subsequently  returned  to  live 
with  her  husband,  so  as  in  effect  to  discharge  the  action, 
the  Court  allowed  her  agents  to  sist  themselves  as  par- 
ties to  the  action,  and  to  obtain  decree  in  their  own  name 
against  the  husband  for  the  expenses  found  due  to  the  wife 
in  the  sheriff-court,  and  also  for  the  expenses  in  the  Court 
of  Session,  under  deduction  of  the  payments  made  under  the 
interim  decrees  for  expenses.  The  second  of  the  cases  re- 
ferred to,  Cornwall  v.  Walk€r,(a)  was  an  action  at  the  in- 
stance of  a  woman  who  had  obtained  a  decree  of  divorce 
against  her  husband,  to  recover  from  him  the  amount  of 
terce  and  Jtis  relictce  due  to  her  upon  the  dissolution  of  the 
marriage.  The  defender  denied  his  liability,  but  the  Lord 
Ordinary  decerned  against  him]^for  an  interim  sum,  and  re- 
mitted to  an  accountant  to  ascertain  and  report  on  the 
nature  and  extent  of  his  property.  While  the  case  was 
before  the  accountant,  the  partiesjcame  to  an  extrajudicial 
compromise,  by  which  the  pursuer^agreed  to  accept  a  certain 
sum  as  in  full  of  her  claims  under  the  action.  Her  agents 
were  not  consulted  in  the  matter,  and  the  discharge  was 
revised  by  another  agent,  employed  for  that  purpose  only. 
The  pursuer  having  immediately  thereafter  left  the  country, 
her  agents  craved  to  be  allowed  to  sist  themselves  as  parties 
to  the  cause,  with  a  view  to  recover  their  expenses  from  the 
defender.  This  motion  was  granted  by  the  Lord  Ordinary, 
to  whose  judgment  the  Court  adhered.  Lord  Kinloch,  how- 
ever, dissented,  as  he  was  of  opinion^that  an  agents  right  to 

(a)  18  March  1871,8  Scot.  Law  Rep.  442. 
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be  sisted  should  be  restricted  to  cases  where  an  award  of 
expenses  was  on  the  point  of  being  pronounced,  but  was 
prevented  by  the  settlement  from  going  out.  But  Lord 
President  Inglis  observed, — **  Lord  Kinloch  has  introduced 
a  new  expression  into  our  phraseology  on  this  point.  He 
says  that  an  agent  is  not  entitled  to  insist,  unless  the  ex- 
penses were  on  the  point  of  being  found  due.  That  expres- 
sion is  quite  an  invention  of  to-day;  I  do  not  know  exactly 
what  it  means;  and  1  am  very  jealous  of  admitting  it.  I 
like  the  expression  used  in  M'Lean's  case  much  better, 
though  even  that  may  not  be  very  accurate,  as  the  finding  of 
expenses  never  is  a  necessary  result  or  consequence — ^it  is 
always  in  the  discretion  of  the  Court,  and  depends  more  or 
less  upon  how  the  litigation  has  been  carried  on.  The  true 
rule  is  that  the  agent  is  entitled  to  sist  himself  and  prosecute 
the  case  to  obtain  a  finding  of  expenses  in  his  favour,  where 
such  a  finding  is  the  legitimate  consequence  of  what  has 
been  already  done." 

19.  A  comparison  of  these  cases  with  Smith  v.  Smith  (b)  How  far 
will  help  to  show  how  far  an  action  must  proceed  before  uvrpro- 
an  agent   acquires   any  right  to  carry  it  on  for  his  inte-  ^^^^ 
rest  in  the  expenses.     This  was  an  action  of  separation 

and  aliment  at  the  instance  of  a  wife  against  her  husband, 
on  the  ground  of  cruelty.  The  record  was  closed,  and  a  day 
fixed  for  the  proof ;  but  on  the  day  appointed  for  leading 
the  proof  no  appearance  was  made  for  the  pursuer,  who 
had  become  reconciled  to  her  husband  and  returned  to  the 
house.  In  these  circumstances,  the  Court  held  that  the 
wife's  agent  wa,8  not  eD titled  to  be  sisted  as  a  party  to  the 
action,  for  the  purpose  of  enabling  him  to  get  decree  for 
his  expenses  against  the  husband.  Generally  speaking, 
then,  it  may  be  said  that  decree  for  expenses  must  follow  as 
a  direct  consequence  from  the  interlocutor  pronounced, 
without  any  further  discussion  on  the  merits  of  the  case.(c) 

20.  In  regard  to  the  law  of  England  on  this  subject,  it  LawofEng. 
may  be  observed,  that  while  there  is  ample  authority  to  the  JS)ject.*^*' 

(6)  21  Feb.  1871,  9  Macph.  638. 

(c)  See  opinion  of  Lord  Medwyn  in  Murray  v.  Kidd,  14  Feb.  1852, 
14  D.  601. 


202  HYPOTHEC  OR  PKEFERENOE  ON  COSTS. 

effect  that  an  attorney  must  make  out  a  case  of  collusive 
settlement  between  the  parties  before  he  can  be  allowed 
to  carry  on  an  action  which  has  been  compromised,  (d)  it 
must  be  taken  in  connection  with  the  doctrine  that  an 
attorney  has  a  lien  on  property  recovered  or  preserved 
through  his  instrumentality,  (e)  The  most  recent  cases 
seem  to  establish  the  principle  that  if  the  result  of  the  pro- 
ceedings is  doubtful  at  the  time  of  the  settlement,  there 
is  no  existing  fund  or  security  upon  which  any  lien  can 
attach,  (gr)  but  that,  on  the  other  hand,  a  fund  may  be 
regarded  as  recovered  or  preserved  through  the  instrumen- 
tality of  an  attorney,  where  the  objects  of  the  litigation  have 
been  substantially  obtained,  even  although  final  judgment 
has  not  been  pronounced. (A)  The  law  of  Scotland,  as  we 
have  already  seen,   does  not  allow  to  a  law  agent  any 

(d)  The  general  rule  of  English  law  is,  that  the  parties  may  compro- 
mise an  action  and  costs  without  regard  to  the  prospective  lien  of 
their  attorneys,  provided  the  settlement  is  not  entered  into  collusively  for 
the  purpose  of  defrauding  one  of  the  attorneys  of  his  costs  ;  Chapman 
V.  Haw,  30  June  1808,  1  Taunton,  301  ;  M^Pherson  v.  AlUopp,  7  June 
1839,  8  Law  Journal,  Exchequer,  262  ;  Quested  v.  Callis,  26  May  1842, 
10  Meeson  &  Welsby,  18  ;  Clark  v.  Smith,  27  Jan.  1844,  13  Law  Jour- 
nal, Common  Pleas,  97  ;  Jordan  v.  Hunt,  1866,  3  Dowling,  P.  C.  666  ; 
Verity  v.  JFM,  11  Feb.  1859,  28  Law  Journal,  Chancery,  661  ; 
Brunsdon  v.  Allard,  9  Jime  1869,  28  Law  Journal,  Queen's  Bench,  306. 
Even  when  the  plaintiff  sues  m  forma  'pauperis,  he  may  enter  into  any 
bona  fide  settlement,  though  it  has  been  observed  that  such  settlements 
should  be  watched  with  considerable  jealousy  ;  Francis  v.  WM,  16  April 
1849,  7  Manning,  Granger  &  Scott,  731 ;  Jamus  v.  Bonner,  12  May  1848, 
17  Law  Journal,  Exchequer,  343.  Most  of  the  decisions  will  be  found 
collected  in  Lush's  Practice,  3d  edition,  i.  331,  and  Stokes  on  Liens  of 
Attorneys,  112. 

(e)  Ante,  p.  193.  ''  The  lien  which  an  attorney  is  said  to  have  on  a 
judgment  (which  is  perhaps  an  incorrect  expression)  is  merely  a  claim  to  the 
equitable  interference  of  the  Court  to  have  that  judgment  held  as  a 
security  for  his  debt  ."—Per  Parke,  B.,  in  Barker  v.  St  Quintin,  22  Jan. 
1844, 12  Meeson  &  Welsby,  441.  See  also  Ex  parte  Games,  in  re  Williams 
V.  Lhyd,  13  June  1864,  28  Law  Journal,  Exchequer,  317. 

(g)  In  re  Sullivan  v.  Pearson,  ex  parte  Morrison,  24  Nov.  1868,  4  Law 
Reports,  Queen's  Bench,  163.  See  also  Walsh  v.  Delany,  23  Nov.  1842, 
6  Irish  Law  Reports,  206. 

(h)  Ticynam  v.  Porter,  24  Nov.  1870,  11  Law  Reports,  Equity,  181. 
See  also  Grace  v.  Lewis,  24  Nov.  1864, 4  Irish  Common  Law  Reports,  491. 
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hypothec  over  the  fund  in  dispute  ;(i)  but  the  analogy  of 
the  law  of  England  seems  rather  favourable  than  adverse  to 
the  rule  that  an  agent  has  a  hypothec  on  costs  when  the 
result  of  the  proceedings  is  no  longer  doubtful — in  other 
words,  when  an  interlocutor  has  been  pronounced  which 
carries  expenses  by  necessary  implication. 

21.  An  agent  is  entitled  to  be  sisted,  to  the  effect  of  where  ne 
proving  that  a  collusive  device  has  been  entered  into  by  the  Ster^  into 
parties  to  an  action  for  the  purpose  of  defeating  his  claim  SeWc^to* 
for  expenses,  and  that  his  client  would  have  been  found  <ie^eat 

,  agent  8 

entitled  to  expenses  if  he  had  proceeded  with  the  action,  (i)  claim. 
Collusion,  however,  will  not  be  readily  inferred,  (i) 

(t)  Ante,  p.  193. 

(k)  Murray  v.  Kifld  and  others  (Roger's  Trs.),  14  Feb.  1852,  14  D. 
601  ;  Tod  and  Wright  v.  Wilson  and  M*LeUan,  7  Mar.  1822,  1  S.  381 
(N.  E.  358);  Macqueen  v.  Hay,  29  Nov.  1854,  17  D.  107.  See  also 
Jameson  v.  Beacson,  5  March  1769,  4  Pat.  App.  27.  The  rule  is  equally 
well  settled  in  England  that  the  parties  to  an  action  cannot  make  a  col- 
lusive settlement  between  themselves  for  the  purpose  of  defrauding  an 
attorney  of  his  claim  for  costs.  See  cases  supra  (rf),  and  Lush's  Practice, 
3rd  ed.,  i.  331  ;  Archbold's  Practice,  12th  ed.,  L  139  ;  Pulling's  Law  of 
Attorneys,  5th  ed.,  383;  Stokes  on  Liens  of  Attorneys,  114  ;  GoiUd  v. 
DavieSy  1831,  1  Crompton  and  Jervis,  415 ;  and  ex  parte  Games,  in  re 
JVilUams  v.  Lloyd,  13  June  1864,  33  Law  Journal,  Exchequer,  317. 

(Q  Murray  v.  Kidd,  and  Macqueen  v.  Hay,  supra;  Lush's  Practice, 
3rd  ed.,  i.  332  ;  Francis  v.  Webb,  16  April  1849,  7  Manning,  Granger  & 
Scott,  731  ;  Nelson  v.  Wilson,  21  May  1830,  6  Bingham,  568. 
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CHAPTER  XV. 

HYPOTHEC  OK  LIEN  OF  LAW  AGENTS  OVEB 

DOCUMENTS. 


(General 
nature  cf 


1.  Law  agents  are  entitled  to  retain,  in  security  of  their 
Uw"a«LV  business  accounts,  any  documents  belonging  to  their  clients 
ovw  ^CT-  which  may  come  into  their  possession  in  the  course  of  their 
ments.  employment,  (a)  This  privilege  appears  to  have  been  intro- 
duced by  general  usage  as  eariy  as  the  seventeenth  cen- 
tury ;(6)  and  its  effect  and  extent  have  been  well  settled  by 
a  consistent  series  of  decisions.  In  many  respects  it  is  a 
peculiar  and  anomalous  kind  of  right.  By  the  law  of 
Scotland,  title-deeds  and  documents  of  debt  (other  than 
those  in  which  the  debt  is  inseparable  from  the  document, 
as  in  bills  and  promissory-notes)  cannot  be  made  the 
subjects  of  pledge  ;(c)  and  it  is  only  when  there  exists 
between  creditor  and  debtor  the  relation  of  agent  and  client, 
that  the  mere  possession  of  the  debtor's  papers  can  operate 
as  a  security  for  debts  unconnected  with  the  particular  con- 
tract under  which  the  possession  has  been  obtained. (d) 
Moreover,  even  when  the  creditor  is  the  law  agent  of  the 
debtor,  his  security  is  restricted  to   the   amount  of    his 


(a)  Ersk.  iii  4.  21 ;  More's  Notes  to  Stair,  p.  84  ;  Bell's  Com.  voL  ii. 
Ill ;  Bell's  Prin.  §  1438. 

(6)  Cuthberta  v,  Ross,  1  July  1697,  4  Br.  Sup.  374;  Ayton  v,  Colville, 

23  Nov.  1706,  M.  6247. 

(c)  Bell's  Com.  voL  ii.  23  and  24 ;  Christie  v.  Buxton,  27  June  1862, 

24  D.  1182. 

(d)  See  opinion  of  Lord  Fullerton  in  Menzies  v,  Murdoch,  16  Dec. 
1841,  4  D.  257,  and  Inglis  v.  Moncrieff,  7  Feb.  1861,  13  D.  622  ;  and 
cases  infra  (n). 
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accounts  for  professional  services,  (e)  This  anomalous  kind 
of  security  confers  no  active  right  on  the  law  agent,(gr)  but 
resolves  into  the  inconvenience  which  a  proprietor  or  credi- 
tor may  suffer  from  being  deprived  of  the  evidence  of  his 
right.  (A) 

2.  This  exceptional  privilege  of  law  agents  is  generally  Properly » 
called  a  hypotliec^  but  the  expression  is  inaccurate,  (i)    It  is  ^^^     ^ 
merely  a  general  lien  or  right  of  retention,  not  amounting 

to  a  real  right  either  of  hypothec  or  of  pledge.  (4) 

3.  Attorneys  and  solicitors  in  England  enjoy  a  similar  Law  of 
privilege  ;(Z)  and  English  decisions  are  sometimes  referred  rebainf  to 
to  in  Scotch  cases,  (m)     There  is  very  little  difference  in  *^^  ^^^ 
point  of  principle  between  the  laws  of  the  two  countries 
relating  to  this  subject.     But  comparatively  few  decisions 

of  the  English  courts  can  be  regarded  as  authorities  in  Scot- 
land, most  of  them  being  dependent  on  peculiarities  of 
English  law  and  forms  of  procedure.  The  text  of  this  chapter, 
therefore,  rests  entirely  on  Scotch  authorities,  reference 
being  made  in  the  foot-notes  to  such  English  cases  as  appear 
at  all  applicable  to  our  system  of  jurisprudence. 

4.  From  the  preceding  remarks  on  the  nature  of  the  privi-  oeneni  Hen 
lege,  it  will  be  seen  that  a  general  lien  over  documents  can  ^SmSuw 
be  competently  claimed  only  in  the  case  of  their  having  been  •«;«»** 
deposited  with,  or  having*come  into  the  possession  of  a  law 
agent,  (n)  who  has  been  duly  authorised  to  act.(o)    Bankers, 

(e)  Seej90<^,  p.  211. 

ig)  Bell's  Com.  voL  il  112  ;  Bell's  Prin.  §  1441. 

(Ji)  Christie  v,  Ruzton,  su^a  (c). 

(t^  Bell's  Com.  voL  iL  111 ;  Just  Inst  iv.  6.  7 ;  and  opinion  of  Lord 
Mackenzie  in  Renny  and  Webster  v.  Myles,  8  Feb.  1847,  9  D.  619. 

(%)  Christie  v,  Buxton,  «upra  (c). 

(Q  Pulling's  Law  of  Attorneys^  5th  edition,  p.  368  ;  Stokes  on  Liens 
of  Attorneys. 

(m)  Kemp  v.  Young,  &c.,  13  Feb.  1838, 16  S.  500  ;  Gray  v.  Graham, 
14  Aug.  1855,  18  D.  (H.  L.)  52,  and  2  Macq.  435 ;  Bell's  Com.  voL  ii. 
112  and  114. 

(n)  York  Buildings  Co.  v.  Dalrymple,  22  Dec  1738,  Elch.,  Hypothec, 
No.  9,  and  1  Bell's  111.  465  ;  M'Donald  v.  Taylor,  27  Feb.  1813,  17  F.C. 
234  ;  cases  9W]^a  (cQ ;  EoUis  v.  Claridge,  12  May  1813,  4  Taunton,  807. 

(o)  Walker  o.  Phin,  8  June  1831,  9  S.  691 ;  Kerr  v.  Beck,  6  Feb.  1849, 
11  D.  510 ;  Pratt  V.  Vizard,  20  Nov.  1833,  5  Bamewall  &  Adolphus,  808. 
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The  right 
is  transmis- 
sible to 
agent's  re- 
presenta- 
tives, &c. 


indeed,  have  a  general  lien  over  paper  securities  in  their 
hands,  belonging  to  their  customers  ;{p)  but  there  is  no 
authority  in  the  law  of  Scotland  for  extending  this  lien  to 
any  documents  other  than  negotiable  securities, (g)  and 
shares  of  the  bank's  own  stock,  standing  in  name  of  a  cus- 
tomer, (r)  Non-professional  men  may,  however,  in  certain 
cases  have  a  particular  or  special  lien  ;  that  is  to  say,  they  may 
keep  possession  of  papers  which  form  the  subject  of  a  con- 
tract till  the  counter  obligation  be  performed.  («)  Thus,  an  ac- 
countant has  been  held  entitled  to  retain,  till  payment  of  his 
fee,  vouchers  and  documents  put  into  his  hands  in  order  tnat 
he  might  draw  up  a  report  under  a  remit  from  the  Court.  (^) 

6.  But  although  a  general  lien  over  documents  can  be 
created  only  where  there  exists  the  relation  of  agent  and 
client,  yet  the  right,  once  created,  may  be  claimed  by  certain 
persons  other  than  the  law  agent  himself.  On  his  death  it 
passes  to  his  personal  representatives, (w)  or  on  his  bank- 
ruptcy, to  the  trustee  on  his  sequestrated  estate,  (v)  But  the 
right  of  the  trustee  is  commensurate  with  the  right  of  the 
law  agent;  so  that  if  the  latter  would  have  been  barred 
personali  exceptione  from  claiming  a  lien,  the  trustee  cannot 
enforce  it.  {x)     It  has  never  been  decided  in  Scotland  whether 

(p)  Addison  on  Contracts,  6th  edition,  p.  430 ;  Smith's  Mercantile 
Law,  8th  edition,  p.  557  ;  Parson's  Law  of  Contracts,  iii.  262 ;  Thomson 
on  Bills  (Dove  Wilson's  edition)  p.  556. 

{q)  2  Bell's  Com.  24  and  118  ;  Christie  v.  Ruxton,  swpra  (e). 

(r)  Hotchkis  v.  Royal  Bank,  11  March  1796,  M.  2673,  and  28  Nov. 
1797,  3  Pat.  App.  618  ;  Bums  v,  Lawrie's  Trs.,  7  July  1840,  2  D.  1348. 

(«)  Bell's  Prin.  §§  1411  and  1419  ;  York  Buildings  Co.  v.  Robertson,  e 
July  1805,  M.  Appx.  Hypothec,  No.  2  ;  Hollis  v,  Claridge,  supra  (?i). 

{t)  Stuart  V.  Stevenson,  13  Feb.  1828, 6  S.  591  ;  see  also  Bruce  t;.  Edin- 
burgh Trustees,  7  Feb.  1835,  13  S.  437.  As  to  liens  over  policies  of  in- 
surance, see  Scott  &  Giiford  v.  Sea  Insurance  Co.,  22  Jan.  1825,  3  S.  467 
(N.  E.  325)  ;  Wilmot  v.  Wilmot,  6  March  1841,  3  D.  815  ;  Losh,  &c.  v. 
Douglas,  18  Nov.  1857,  20  D.  68. 

(u)  Wilson  V,  Lumsdaine,  29  June  1837,  15  S.  1211  ;  Paul  v.  Meikle, 
11  Dec.  1868,  7  Macph.  235 ;  Bed/earn  v.  Stywerby,  12  Feb.  1818,  1  Swan- 
ston,  84  ;  Pelly  v.  Waihen,  30  March  1849, 18  Law  Journal,  Chancery^ 
281,  and  7  Hare,  351. 

(v)  Paul  V.  Dickson,  1  June  1839, 1  D.  867 ;  Inglis  v.  Moncrieff,  7 
Feb.  1851, 13  D.  622. 

(a;)  Inglis  v.  Monrcieff,  awpro  {v). 
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a  law  agent  assigning  his  claim  against  a  client  for  a  business 
account,  can  confer  on  the  assignee  the  benefit  of  his  lien. 
Where  the  assignee  is  himself  a  law  agent,  and  especially 
where  he  is  also  employed  by  the  client,  there  appears  to  be 
no  objection  in  principle  to  such  an  assignation,  (y)  But  it 
is  thought  that  there  is  no  sufficient  reason  for  extending 
the  exceptional  privilege  of  law  agents  to  non-professional 
persons  who  are  not  equally  amenable  to  the  summary  juris- 
diction of  the  Court.  (2) 

6.  Two  law  agents  may  bo  entitled  at  the  same  time  to  May  be 
a  lien  over  the  same  papers  for  their  respective  accounts,  mww  thaif 
This  may  happen  either  where  a  country  agent  sends  his  °t®ij^^^ 
client's  papers  to  a  town  agent,(a)  or  where  a  client  em-  *J™« 

(y)  See  opinion  of  Lord  Cuniughame  in  Renny  v.  Rutherford,  27  Feb. 
1840,  2  D.  676,  and  1  July  1841,  3  D.  1134  ;  and  also  opinion  of  Lord 
Balgray  in  Inglia  &  Weir  v.  Renny,  23  June  1825,  4  S.  113  (N.  E.  114). 

(2)  See  opinion  of  Lord  Fullerton  in  Renny  &  Webster  v.  Myles,  8 
Feb.  1847,  9  D.  619.  It  has  l^een  held  that  a  party  who  pays  the  whole 
expenses  of  a  judicial  remit  to  an  accountant,  does  not  thereby  acquire  an 
assignation  to  the  accountant's  lien  over  the  report ;  M'Queen  v.  Dickie, 

18  Jan.  1851,  13  D.  502.  But,  on  the  other  hand,  ij;  has  been  held  in 
equity  in  England,  that  a  solicitor  may  assign  to  a  banker  a  debt  due  to 
him  for  costs,  with  the  benefit  of  any  lien  he  may  have ;  BuU  v.  Faiilhiery 

19  Dec.  1848,  2  De  Qex  &  Smale,  772.  It  has  also  been  decided  that  an 
attorney  may  enforce  his  lien,  notwithstanding  of  his  having  since  the 
documents  came  into  his  hands,  ceased  to  practise  (Hope  v.  Liddell,  30 
June  1855,  7  De  Gex,  Macnaughten  &  Gordon,  331),  or  entered  into 
partnership  (Pelly  v.  fVathen,  30  March  1849, 18  Law  Journal,  Chancery, 
281).  And  although,  by  the  deaths  or  retirements  of  partners  a  firm  has 
changed  its  name,  it  may  enforce  a  lien  for  costs  earned  by  the  original 
firm  ;  Gregory  v.  Orestwell,  17  April  1845,  14  Law  Journal,  Chancery, 
300. 

(a)  2  Bell's  Com.  112  ;  Walker  v.  Phin,  8  June  1831,  9  S.  691.  By 
the  law  of  England,  a  London  agent  has  a  general  lien  as  against  the 
attorney  employing  him ;  but  he  has  no  direct  lien  against  the  client. 
He  can  claim  only  through  the  lien  which  his  debtor  the  attorney  em- 
ploying him  possesses.  The  measure  of  this  right  thus  depends  on  the 
amount  due  from  the  client,  when  notice  of  the  agent's  claim  is  given 
him.  Lush's  Practice,  3d  edition,  i.  346  ;  Pulling's  Law  of  Attorneys, 
6th  edition,  p.  447  ;  Waller  v.  Eohnes,  10  Nov.  1860,  30  Law  Journal, 
Chancery,  24 ;  In  re  Andrew,  18  June  1861,  30  Law  Journal,  Exchequer, 
403. 


208  HYPOTHEC  OR  LIEN  OVER  DOCUMENTS. 

ploying  two  law  agents,  requests  one  of  them  to  lend  his 
papers  to  the  other.  (6) 
What  7.  A  law  agent's  lien  extends  to  title-deeds,  securities, 

8iS^e«t  to^a  documents  of  debt,  and  all  other  papers  properly  belonging 
law  agent's  ^  j^'g  client,(c)  but  not  to  judicial  proceedings  or  papers  of 
which  he  has  got  possession  through  their  having  been  pro- 
duced in  process.(c?)  At  any  time  that  a  client  is  not  bank- 
rupt, but  is  master  of  his  own  affairs,  he  may  create  a  lien 
over  any  documents  belonging  to  himself,  by  handing  them 
over  to  his  law  agent,  (e)  In  the  case  of  title-deeds,  the 
question  has  frequently  arisen  whether  "they,  properly  be- 
longed to  the  party  whose  agent  claimed  a  lien  over  them. 
On  this  subject  the  following  rules  may  be  laid  down : — 1. 
The  proprietor  of  an  estate  in  fee  simple  may  hypothecate 
the  title-deeds  even  after  he  has  been  inhibited, (gr)  or  after 
he  has  granted  a  security  over  the  estate,  with  the  usual 
assignation  of  writs.  (A)  2.  An  heir  who  has  made  up  no 
title,  but  has  possessed  on  apparency  for  three  years,  has  the 
same  power  over  the  title-deeds  as  if  he  had  completed  his 

(6)  Renny  v.  Rutherford,  27  Feb.  1840,  2  D.  676,  and  1  July  1841,  3 
D.  1134. 

(c)  2  Bell's  Com.  112  ;  Bell's  Prin.,  §  1438 ;  see  also  In  re  Leah,  23 
March  1860,  6  English  Jurist,  N.S.,  387  ;  Richards  v.  Platel,  14  Jan.  1841, 

1  Craig  &  Phillip,  79 ;  J(me8  v.  TurnbuUy  1837,  5  Dowling,  591. 

(d)  Callman  v.  Bell,  28  Nov.  1793,  F.C.  and  M.  6255.  See  also 
Stokes  on  Liens  of  Attorneys,  p.  12 ;  and  Boss  v.  Lavghton,  11  March 
1813,  1  Yesey  &  Beames,  349.  It  has  been  held  in  England  that  a  soli- 
citor's lien  is.  not  confined  to  deeds  and  papers,  but  extends  to  articles 
delivered  to  him  for  the  purpose  of  being  exhibited  to  vdtnesses  at  a  trial ; 
FrisweU  v.  King,  28  April  1846,  15  Simon,  191.  As  to  the  lien  of  an 
attorney  or  solicitor,  who  has  ceased  to  act,  over  papers  relating  to  a  de- 
pending law-suit,  see  Stokes  on  Liens  of  Attorneys,  p.  46  ;  PulUng's  Law 
of  Attorneys,  5th  edition,  p.  376 ;  In  re  FaUhfuU,  9  May  1868,  6  Law  Re- 
ports, Equity,  325  ;  and  Eobins  v.  Goldingham,  19  Jan.  1872,  13  Law 
Reports,  Equity,  440. 

(e)  2  Bell's  Com.  93  ;  see  also  opinion  of  Lord  President  Boyle  in 
Menzies  v.  Murdoch,  15  Dec.  1841,  4  D.  257  ;  Ex  parte  Lee,  23  Nov.  1793, 

2  Yesey  junior,  285  ;  and  In  re  Leah,  23  March  1860,  6  English  Jurist^ 

N.S.,  387. 

(g)  Menzies  v,  Murdoch,  supra  (e), 

(h)  See  cases  referred  to,  post,  p.  220,  as  to  validity  of  lien  as  against 
third  parties. 
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title. (z)  3.  An  heir  apparent,  not  in  possession,  but  carry- 
ing on  a  process  of  ranking  and  sale  of  his  ancestor's  estate, 
cannot  hypothecate  the  title-deeds,  as  against  the  creditors 
of  the  ancestor,  for  an  account  incurred  by  himself,  (ft)  4. 
A  proprietor  whose  own  right  to  the  estate  is  limited,  can 
hypothecate  his  title-deeds  only  under  the  limitations  con- 
tained in  his  title.  Thus,  an  heir  of  entail  cannot  create  a 
lien  over  the  title-deeds  of  the  estate,  except  for  the  period 
of  his  own  life  ;  on  his  death  they  pass  to  the  next  heir  en- 
titled to  succeed,  free  from  any  claim  of  hypothec. (Z)  5.  A 
trustee  on  a  sequestrated  estate  may  hypothecate  the  title- 
deeds  of  the  bankrupt  to  the  law  agent  in  the  sequestration; 
but  it  has  been  observed  by  the  Court  that  he  ought  to  keep 
them  in  his  own  custody,  and  should  not  deliver  them  to 
an  agent,  (m)  6.  A  company  cannot  hypothecate  the  private 
title-deeds  of  a  partner  for  an  account  due  by  the  firm.(») 

8.  It  is  not  necessary  that  the  papers  over  which  a  law  now  papers 
agent  claims  a  hypothec  should  be  deposited  with  him  by  j^"o\a^™* 
the  client  himself,  or  for  the  express  purpose  of  creating  a  ^s^'nt^  pos- 
lien,(o)  or  that  they  should  come  into  his- hands  in  the  pro- 
secution of  the  particular  business  charged  in  his  account,  (p) 
But  they  must  come  into  his  possession  lawfully,  and  be 
lawfully  retained. (g)      Thus,  an  agent  cannot  claim  a  lien 
over  papers  which  he  has  obtained  from  a  client  on  false 
pretences,  or  on  an  obligation  to  hand  them  over  to  another 

(t)  Cameron  v.  Bums,  26  June  1824,  3  S.  176  (N.  E.  118) ;  see  also 
opinion  of  Lord  Corehouse  in  Callander  v.  Laidlaw,  11  Feb.  1834, 12  S. 
417. 

(ifc)  Onne  v,  Barclay,  18  Nov.  1778,  M.  6251. 

(Q  Callander  v.  Laidlaw,  11  Feb.  1834, 12  S.  417  ;  Scott  v.  Thomson, 
6  Dec.  1864, 17  D.  124. 

(m)  Paul  V.  Mathie,  2  Feb.  1826,  4  S.  420  (N.  E.  424). 

(n)  Skinner  v,  Paterson,  31  May  1823,  2  S.  354  (N.  E.  312)  ;  Turner 
V.  Deane,  12  May  1849, 18  Law  Journal,  Exchequer,  343. 

(o)  Kerr  v.  Beck,  6  Feb.  1849,  11  D.  610.  See  also  Stevmion  v.  Blake- 
lock,  28  May  1813, 1  Maule  &  Selwyn,  634. 

(p)  Menzies  v.  Murdoch,  16  Dec.  1841,  4  D.  267 ;  Ex  parte  Neshitt,  24 
Jan.  1806,  2  Schoales  &  Lefroy's  Irish  Chancery  Cases,  279. 

(q)  2  BeU's  Com.  Ill ;  and  Bell's  Prin.  §  1438.  See  also  Callman  v. 
Bell,  28  Nov.  1793,  F.C. ;  and  M.  6265. 
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party,  or  to  return  them  at  a  particular  time;  though  in  the 
latter  case  a  client  may  be  held  to  have  waived  his  right  by 
not  insisting  on  the  fulfilment  of  the  obligation,  (r)  It  is 
also  necessary  that  the  papers  come  into  the  agent's  posses- 
sion "in  the  course  of  his  employment."(«)  Thus,  it  was 
held,  in  a  question  between  a  law  agent  and  a  prior  creditor 
holding  a  bond  over  his  client's  property,  that  the  agent  had 
no  lien  over  title-deeds  which  came  into  his  possession  after 
his  agency  had  ceased.(^)  In  a  question,  however,  between 
agent  and  client,  the  phrase  quoted  from  Mr  Bell  ("in  the 
course  of  his  employment")  must  not  be  too  rigorously  con- 
strued ;(tt)  for  in  one  case  it  was  held  that  an  agent  was  en- 
titled to  a  lien  over  title-deeds  of  which  he  had  obtained 
possession  shortly  before  the  commencement  of  his  employ- 
ment, (a;) 
Papers  put  9.  It  is  Stated  by  Professor  Bell  that  an  agent  has  no 
£md^o°/a  lien  over  papers  which  have  been  put  into  his  hands  for  a 
Jaipur-  special  purpose  inconsistent  with  the  claim  of  retention. (y) 

(r)  Kerr  v.  Beck,  6  Feb.  1849,  11  D.  510;  Cameron  v.  Bums,  26  June 
1824,  3  S.  176  (N.  E.  118).  See  also  Ex  parte  Pemberton,  13  August  1810, 
18  Vesey,  282. 

(«)  2  Bell's  Com.  Ill ;  and  Bell's  Prin.  §  1438.  It  has  been  held  in 
England  that  a  solicitor  has  no  lien  on  papers  delivered  to  him  as  steward ; 
{Champerruywn  v.  Scott,  24  March  1821,  6  Maddock,  93) ;  or  as  mortgagee 
(Pdly  V.  Wathen,  30  March  1849,  18  Law  Journal,  Chancery,  281 ;  and 
Vaughan  v.  Vanderstegm,  19  July  1854,  2  Drury,  408);  and  that  a  town- 
derk  has  a  lien  on  papers  of  the  corporation,  with  respect  to  which  he 
has  done  work  as  attorney  or  solicitor,  but  not  on  such  as  he  holds  merely 
as  town-clerk;  Bex  v.  Sarikey,  11  June  1836,  5  Adolphus  &  EUis,  423. 

(t)  Renny  &  Webster  v.  Myles,  8  Feb.  1847,  9  D.  619.  It  has  been 
held  in  England  that  a  solicitor  has  no  lien  for  costs  due  to  himself  solely 
upon  papers  which  come  for  the  first  time  into  the  joint  possession  of 
himself  and  partners  subsequently  assumed;  In  re  Forshaw,  20  Dec.  1847, 
17  Law  Journal,  Chancery,  60;  and  PeUy  v.  Waihen,  supra  («);  and 
conversely,  when  papers  come  into  a  solicitor's  possession  after  the  dis- 
solution of  a  partnership,  he  has  no  lien  over  them  for  costs  incuired  to  the 
firm,  even  although  such  costs  have  been  assigned  to  him ;  Vatighcm  v. 
Vandm-sUgm^  19  July  1864,  2  Druiy,  409. 

(u)  Stevenson  v.  Blakelock,  28  May  1813,  1  Maule  &  Selwyn,  635. 

(»)  Kerr  v.  Beck,  supra  (r). 

ly)  2  Bell's  Com.  93  and  112 ;  Bell's  Prin.  §  1439. 
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But  the  only  case  to  which  he  refers(2)  does  not  seem  suffi- 
cient to  support  this  proposition,  all  that  was  decided  in  that 
case  being,  that  a  party  had  not  freed  himself  from  an  obli- 
gation to  make  a  deed  forthcoming,  by  handing  it  over  to  a 
law  agent,  in  order  that  tlie  latter  might  consider  whether 
he  would  accept  a  security  over  the  property  of  which  it 
formed  a  title-deed.  In  an  old  case,  it  was  held  that  an 
agent  was  entitled  to  retain  papers  put  into  his  hands  for 
the  purpose  of  being  produced  in  various  processes  which  he 
was  employed  to  conduct,  (a)  It  would,  no  doubt,  be  held 
that  an  agent  is  bound,  notwithstanding  his  lien,  to  produce 
papers  which  he  has  received  for  the  express  purpose  of  pro- 
ducing them  in  a  particular  process ;(6)  but  there  is  no  autho- 
rity in  the  law  of  Scotland  opposed  to  the  English  rule  that, 
provided  papers  come  into  an  attorney's  hands  in  the  course 
of  his  professional  employment,  and  are  permitted  to  remain 
with  him,  it  is  of  no  consequence  what  was  the  particular 
purpose  for  which  they  were  intrusted  to  him,  unless  a  spe- 
cial agreement  was  entered  into  that  the  papers  should  be 
returned  when  the  particular  purpose  was  fulfilled,  (c) 

10.  The  lien  of  a  law  agent  being  general,  it  covers  not  What  ac- 
only  the  account  incurred  to  him  in  the  particular  employ-  ^^^*Ke 

covered  by 

lien, 
(a)  Chisholm  v.  Fraser,  8  March  1825,  4  S.  113  (N.  E.  114),  and  1 

Bell's  111.  463. 

(a)  Finlay  v.  Syme,  23  Jan.  1773,  M.  6260. 

(6)  See  the  case  of  Callman  v.  Bell,  28  Nov.  1793,  F.C. ;  and  M.  6265. 
It  has  ])een  held  in  £n<^land  that  a  solicitor  receiving  papers  from  a  client 
for  the  parpose  of  producing  them  in  a  cause  is  bound  so  to  produce  them, 
notwithstanding  his  lien ;  but  he  is  not  bound  without  payment  to  deliver 
them  up,  or  to  produce  them  .in  any  other  business;  Boss  v.  LaughUmy 
11  March  1813,  1  Vesey  &  Beames,  349. 

(c)  Ez  parte  Sterling,  7  Aug.  1809,  16  Vesey,  258,  in  which  Lord 
Chancellor  Eldon  observed — ^''If  in  the  general  course  of  dealing  the  client 
from  time  to  time  hands  papers  to  his  attorney,  and  does  not  get  them 
again  when  the  occasion  that  required  them  is  at  an  end,  the  conclusion  is 
that  they  are  left  with  the  attorney  upon  the  general  account.  If  the  in- 
tention is  to  deposit  papers  for  a  particular  purpose,  and  not  to  be  subject 
to  the  general  lien,  there  must  be  a  special  agreement;  otherwise  they  are 
subject  to  the  general  Ueu  which  the  attorney  has  upon  all  papers  in  his 
hands."  See  also  Stevenson  v.  Blakelock,  28  May  1813, 1  Maule  &  Selwyn, 
634 ;  and  Ez  parU  PmherUm,  13  Aug.  1810,  18  Vesej,  282. 
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ment  in  the  course  of  which  his  client's  papers  came  into  his 
possession,  but  also  the  general  balance  due  on  his  aocounts 
for  professional  services,  (rf)  It  extends  to  accounts  incurred 
before,  as  well  as  accounts  incurred  after,  the  papers  have 
come  into  an  agent's  hands  ;(6)  and  when  one  agent  has 
lent  a  client's  papers  to  another  agent  also  employed  by  the 
client,  the  lien  of  the  former  is  held  to  cover  accounts  subse- 
quently contracted,  (y)  The  accounts  in  respect  of  which  a 
lien  is  claimed  must,  of  course,  have  been  incurred  by  the 
owner  of  the  papers  so  retained.  Thus,  a  law  agent  who  has 
acted  for  a  partner  in  a  firm,  and  also  for  the  firm,  has  no 
lien  on  the  private  papers  of  the  partner,  in  respect  of  the 
accounts  incurred  by  the  firm.  (A)  The  lien  of  a  country 
agent  has  been  held  to  cover  not  only  accounts  incurred  to 
himself,  but  also  those  incurred  to  a  town  agent  employed  by 
him  to  act  for  his  client  ;(t)  and  the  lien  of  a  Scotch  law  agent 
covers  the  amount  paid  by  him  to  a  parliamentary  solicitor 
for  his  professional  account  in  an  appeal  to  the  House  of 
Lords.(A;)  It  has  even  been  held  that  an  agent  employed  to 
borrow  money  has  a  lien  over  his  client's  title-deeds  for  the 
account  paid  by  him  to  the  lender's  agent.  (Z)  In  no  case 
does  a  law  agent's  lien  extend  beyond  the  taxed  amount  of 
the  accounts  in  respect  of  which  it  is  claimed;  but  the  taxa- 

(d)  See  cases  cited  wifra,  and  opinion  of  Loid  Fullerton  in  Menzies  v, 
Murdoch,  16  Dec.  1841,  4  D.  257;  Hollis  v.  Claridge,  12  May  1813,  4 
Taunton,  807 ;  In  re  Broomheady  1847,  2  Dowling  &  Lowndes,  52 ;  Steven- 
son y,  Blakeloek,  swpra  (c) ;  and  In  r^Fat^/Vi//,  9  May  1868, 6  Law  Reports, 
Equity,  325. 

(e)  Menzies  v.  Mnidocb,  15  Dec  1841,  4  D.  257. 
(g)  Renny  v.  Kemp,  1  July  1841,  3  D.  ;il34. 

(h)  Skinner  v.  Pateraon,  31  May  1823,  2  S.  354  (N.  E.  312) ;  Turner 
V.  Deane,  12  May  1849, 18  Law  Journal,  Exchequer,  343.  It  has  been  held 
in  England  that  where  the  directors  of  a  joint-stock  company  carry  on  a 
business  not  authorised  by  the  deed  of  settlement,  the  solicitors  of  the 
company  have  no  lien  for  costs  thereby  incurred  to  them ;  In  re  Phcenix 
Life  Asnirance  Co.,  28  July  1863, 1  Hemming  &  Miller,  433. 

(i)  Walker  v.  Phin,  8  June  1831,  9  S.  691 ;  2  Bell's  Com.  112.  See, 
however,  €mU,  p.  148.  The  contrary  has  been  held  in  England;  In  re 
Andrew,  18  June  1861,  30  Law  Journal,  Exchequer,  403. 

(k)  Kemp  v.  Young,  &c.,  13  Feb.  1838,  16  S.  600. 

(0  Inglis  &  Weir  v.  Benny,  23  June  1825, 4  S.  113  (N.  E.  118). 
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tion  is,  of  course,  as  between  agent  and  client.(m)  The 
privilege,  moreover,  does  not  apply  to  all  debts  or  claims  that 
an  agent  may  have  against  a  client:  it  is  strictly  confined 
to  professional  charges,  and  disbursements  properly  made  in 
the  ordinary  course  of  law  agency,  (w)  It  does  not  cover  a 
fixed  annual  salary  as  agent  ;(o)  nor  does  it  even  cover  the 
amount  of  professional  charges  of  an  agent  who  ceases  to  act, 
after  having  agreed  to  conduct  a  lawsuit  on  the  footing  that 
he  shall  not  claim  from  his  client  more  than  his  outlays,  un- 
less expenses  shall  be  recovered  from  the  opposite  party,  (p) 
It  is  not  very  easy  to  define  what  disbursements  are  covered 
by  a  law  agent's  lien,  as  falling  within  his  proper  duty  or 
province.(g)  It  has,  however,  been  decided  that  he  is  not 
entitled  to  retain  his  client's  papers  in  security  of  cash 
advances,(r)  commission  on  money  transactions,  whether 
stated  in  a  lump  sum  or  in  detailed  items,  (»)  feu-duties,  (^) 
or  composition  paid  to  a  superior,  legacy  or  inventory-duty, 
or  expenses  of  advertising  a  bleachfield.(w)       It  has  never 


(m)  Guthrie  v.  Ogilvie,  3  Feb.  1830,  2  Jur.  193 ;  Walker  v.  Phin, 
mpra  (i) ;  Gray  v.  Graham,  21  May  1851,  13  D.  963,  and  14  Aug.  1855, 
18  D.  (H.L.)  62,  2  Mawj.  435;  IFaiscm  v.  Mcukell,  1835,  1  Bingham's 
New  Cases,  727. 

(n)  2  Bell's  Com.  Ill ;  Skinner  r.  Paterson,  31  May  1823,  3  S.354(N. 
E.  312) ;  Kemp  r.  Young,  &c.,  13  Feb.  1838,  16  S.  600 ;  and  cases  referred 
to  infia.  The  EngHsh  law  on  this  point  is  the  same  as  ouis,  though  by 
special  agreement  a  client  may  pledge  his  papers  to  an  attorney  in  security 
of  cash  advances,  &c. ;  Worrall  v.  Johnson,  2  Nov.  1820, 2  Jacob  &  Walker, 
218;  Vaughan  v.  Vanderstegm,  19  July  1854,  2  Drury,  408;  CkrUtian 
V.  Field,  3  Dec.  1842,  2  Hare,  177. 

(o)  Cuthberts  r.  Ross,  1  July  1697,  4  Br.  Sup.  374.  See  also  York 
Buildings  Co.  v.  Dabymple,  22  Dec.  1738,  Elch.  Hypothec,  No.  9. 

(p)  GilfiUan  v.  Henderson,  29  May  1828, 6  S.  880. 

(g)  See  opinion  of  Lord  FuUerton  in  Paul  v,  Dickson,  1  June  1839, 1 

D.  867;  and  Richardson  v.  Merry,  19  June  1863, 1  Macph.  940,  post.  p.  231. 
(r)  Christie  t;.  Ruxton,  27  June  1862,  24  D.  1182;   and  cases  referred 

to  supra  {n). 

{«)  Paul  V.  Dickson,  supra  {q), 

(t)  Grant's  Reps.  v.  Robertson,  28  Feb.  1801,  12  F.C.,  507,  and  M. 
Appx.  Hypothec,  No.  1 ;    Skinner  v.  Paterson,  31  May  1823,  2  S.  354  (N. 

E.  312). 

(u)  Skinner  v,  Paterson,  supra  (t). 
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Cantionary 
obligations 
not  covered 
by  lien. 


Does  lien 
cover  ex- 
penses of 
action  for 
payment  of 
account? 


been  decided  whether  a  law  agent  has  a  lien  for  sums  paid 
by  him  for  the  costs  of  one  branch  of  a  litigation  in  which 
his  client  has  been  found  liable,  (x)  An  agent's  lien  may, 
of  course,  be  sustained  as  to  one  part  of  his  account,  while  it 
is  refused  as  to  another  part.(y) 

11.  It  is  quite  settled  that  a  law  agent  has  no  lien  for 
the  amount  of  cautionary  obligations  undertaken  by  him  for 
a  client,  even  although  they  have  been  entered  into  in  the 
course  of  his  professional  employment ;(«)  and,  on  the  same 
principle,  a  Scotch  agent  has  been  held  to  have  no  lien  for  a 
sum  paid  by  him  to  relieve  a  parliamentary  solicitor  from 
recognizances  into  which  he  has  entered  for  payment  of 
costs  to  the  respondent  in  an  appeal  to  the  House  of 
Lords,  (a) 

12.  It  is  doubtful  whether  the  lien  of  a  law  agent  extends 
to  the  expenses  of  an  action  properly  brought,  or  of  diligence 
properly  used,  against  a  client,  in  order  to  recover  payment 
of  a  business  account.  In  the  only  Scotch  case  in  which  the 
question  was  raised,  the  Court  of  Session  held,  in  a  competi- 
tion between  a  law  agent  and  the  heritable  creditors  of  a 
client,  that  the  former  had  no  lien  for  the  expense  of  consti- 
tuting his  claim  or  of  ol)tainiug  real  security. (6)  Opinions 
were  expressed  to  the  e fleet  that  in  no  case  could  there  be 
a  lien  for  accounts  incurred  after  the  relation  of  agent  and 
client  had  ceased,  and  not  on  the  employment  of  the  client 
but  for  executing  diligence  against  him.  The  case  having 
been  appealed  to  the  House  of  Lords,  the  general  doctrine 
thus  enunciated  was  called  in  question.  Lord  Chancellor 
Cranworth  observing — "I  confess  that  on  this  part  of  the 
case  I  have  very  considerable  doubts ;  because  if  a  solicitor 


(x)  See  note  l>y  Lord  Oixliiiary  Coreliouse  in  Kemp  v.  Young,  &c.,  13 
Feb.  1838,  16  S.  500 ;  and  Crowder  v.  tihee,  30  July  1808,  1  Campbell, 
437. 

(y)  Guthrie  v.  Ogilvie,  3  Feb.  1830,  8  S.  435 ;  Walker  v.  Phin,  8  June 
1831,  9  S.  691 ;  Hiiguemn  v.  Basely,  23  Nov.  1807,  14  Vesey  301. 

(2)  Grant's  Rej)s.  v,  Robertson,  28  Feb.  1801,  M.  Appx.  Hypothec, 
No.  1 ;  Creditors  of  Lidderdale  v.  Naisniith,  6  July  1749,  M.  6248. 

(a)  Kemp  v.  Young,  &c.,  13  Feb.  1838,  16  S.  500. 

(6)  Gray  v,  Graham,  21  May  1851,  13  D.  963. 
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has  a  lien  upon  his  client's  deeds  for  costs  incurred  by  him, 
and  the  client  upon  application  refuses  to  pay  those  costs, 
and  the  solicitor  is  consequently  driven  to  bring  an  action, 
undoubtedly  by  the  law  of  England,  according  to  all  principle, 
though  there  is  no  direct  authority  upon  the  subject  except 
a  case  very  shortly  reported,  (c)  the  lien  must  extend  as  well 
to  the  costs  of  enforcing  the  bill  of  costs  as  to  the  costs  in- 
curred by  the  client  himself.''((i)  The  judgment  of  the 
Court  of  Session  was,  however,  affirmed,  on  the  ground  that 
the  expenses  in  question  had  been  incurred  by  a  law  agent 
in  making  himself  a  creditor  with  real  security,  and  that 
such  expenses  could  not  prejudice  the  rights  of  heritable 
creditors  who  had  claims  on  the  estate  prior  in  date  to  the 
creation  of  the  lien,  although  they  might  form  a  very  good 
ground  of  retention  as  against  the  client  himself,  (e) 

13.  As  has  been  already  stated,  a  law  agent  has  no  lien  Special 
or  hypothec  for  cash  advances.     Even  a  special  agreement  J^^h 
between  an  agent  and  a  client  is  insufficient  to  constitute  a  "dvanoee. 
*  right  of  retention  or  pledge  over  unnegotiable  documents, 
in  security  of  an  ordinary  debt  or  of  cash  advances,  (gr)    "  By 

(c)  Lambert  v.  Buckmaster,  11  Feb.  1824,  2  Bamewall  &  Cresswell,  616, 
where  it  was  held  that  an  attorney  had  a  lien  upon  papers  belonging  to  bank- 
rupt clients,  not  only  for  his  bill  for  business  done,  but  also  for  the  costs  of 
actions  brought  against  the  bankrupts  subsequently  to  the  issuing  of  the 
commission,  to  recover  payment  of  his  bill ;  Lord  Chief- Justice  Abbott 
observing — "  I  think  the  solicitor  had  the  same  right  of  lien  against  the 
assignees  that  he  had  against  the  bankrupts.  Now,  it  is  quite  clear  that 
as  against  them  the  lien  would  have  extended  to  the  costs  of  the  two 
actions,  and  I  think  that  he  has  a  lien  to  that  extent  in  this  case  against 
the  assignees,  unless  it  could  be  shown  that  he,  as  an  attorney  of  this 
court,  had  improperly  commenced  the  action.  If,  indeed,  the  debt  had 
been  tendered  before  the  action  was  brought,  that  might  have  formed  an 
answer  to  this  claim  for  the  costs  of  the  actions^  inasmuch  as  it  would 
have  been  a  defence  to  the  action  itself.'' 

(d)  14  Aug.  1855,  2  Macq.  436;  18  D.  (H.L.)  52. 

(e)  See  also  Rattray  v.  Cruttenden  &  Co.,  19  Feb,  1828,  6  S.  568. 

(jSf)  Christie  v.  Ruxton,  27  June  1862,  24  D.  1182.  By  the  law  ol 
England,  "if  the  owner  of  an  estate  or  interest  in  land  deposits  his 
muniments  of  title  with  a  creditor  as  a  security  for  payment  of  a  debt,  or 
repayment  of  money  advanced,  the  creditor  or  the  lender  has  in  equity  a 
claim  or  charge  upon  the  estate,  which  will  bind  the  land  in  the  hands 
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our  law  it  is  incompetent  to  impignorate  title-deeds  or  mere 
documents  of  debt,  so  as  to  give  a  title  of  possession  of  these 
moveable  subjects  capable  of  competing  with  the  right  to 
vindicate  their  possession  competent  to  the  proprietor  of  the 
estate,  or  the  creditor  in  the  bond,  who  has  acquired  right 
to  the  estate,  or  to  the  debt,  by  singular  and  onerous  title 
from  the  impignerator  "(A)  It  may,  however,  be  held  that 
a  client  who  has  agreed  to  allow  his  agent  to  retain  his 
papers  in  security  of  cash  advances  is  barred  personali  ex- 
ceptione  from  demanding  them  back,  until  he  has  repaid  the 
money  l^nt  him  on  the  faith  of  such  an  agreement,  (t) 
Effect  and  14.  The  Ken  of  a  law  agent  is  peculiar  in  this  respect, 

the  Hen!°  °  *^^^  1^  oaunot  be  made  available  for  payment  of  his  accounts 
in  any  other  way  than  by  occasioning  inconvenience  to  the 
party  deprived  of  his  papers  ;(k)  but  in  the  case  of  these 
being  required,  the  agent  may  thus  secure  full  payment,  or 
at  least  a  preference  over  other  creditors  of  the  client.  The 
purpose  for  which  the  papers  may  be  required  is  immaterial, 
the  agent  being  even  entitled  in  virtue  of  his  lien  to  refuse 
to  produce  them  in  a  process  for  the  purpose  of  instructing 
the  claims  or  rights  of  his  client.(?)  But  as  this  lien  confers 
no  active  right,  it  does  not  stop  or  interrupt  the  triennial 
prescription  applicable  to  agents'  accounts  ;(m)  and  it  ha& 

of  all  subsequent  piu'chasers  who  had  notice  of  the  deposit  at  the  time 
they  accepted  a  conveyance  of  the  property,  and  will  prevail  over  the 
claims  of  all  subsequent  registered  creditors,  and  the  claims  of  the  assignees 
of  a  bankrupt  or  insolvent  depositor ; "  Addison's  Law  of  Contracts, 
chap.  V.  p.  275  of  4th  edition.  The  recent  cases  on  this  subject  will  be 
found  fully  collected  and  discussed  in  Shaw  v.  Foster  db  Fooley,  14  March 
1872,  5  Law  Reports,  Appellate  Series,  321. 

(h)  Per  Lord  Benholme  in  Christie  v,  Ruxton,  supra  (g).  See  also  Coote 
V.  Jecks,  15  March  1872,  13  Law  Reports,  Equity,  597. 

(i)  2  Bell's  Com.  24 ;  and  opinion  of  Lord  Neaves  in  Christie  v.  Kuxton, 
supra  (g).  See,  however,  Grant's  Reps,  v,  Robertaon,  28  Feb.  1801,  M^ 
Appx.  Hypothec,  No.  1.  • 

{k)  Ferguson  &  Stewart  v.  Grant,  8  Feb.  1856,  18  D.  536;  Christie  v, 
Ruxton,  supra  (g) ;  Bor,<m  v.  Bolland,  12  Nov.  1839,  4  Mylne  &  Craig,  355 ; 
Blundm  v.  Desart,  27  Nov.  1842,  2  Drury  &  Warren,  417. 

(0  Finlay  v.  Syme,  23  Jan.  1773,  M.  6250. 

(m)  Mason  v.  Earl  of  Aberdeen,  29  Nov.  1709,  M.  11,094;  Foggo  v^ 
M'Adam,  22  Dec.  1780,  M.  6252,  and  2  Hailes,  875. 


ut 
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even  been  lield  that  an  agent's  judicially  claiming  retention 
of  a  client's  papers  until  payment  of  an  account  which  he 
does  not  produce,  does  not  interrupt  the  prescription  of  that 
account. (»)  The  result  is,  that  an  agent  pursuing  for  pay- 
ment of  a  prescribed  account  can  prove  his  case  only  by  the 
writ  or  oath  of  his  client,  notwithstanding  of  his  having 
possession  of  his  client's  papers.  It  was  held  in  an  old  case 
that  when  an  agent  is  sued  for  exhibition  and  delivery  of 
papers,  the  exception  or  defence  whereby  he  claims  payment 
of  his  account  does  not  prescribe  while  the  papers  are  in  his 
custody  ;(o)  but  this  decision  seems  very  questionable. 

16.  The  lien  of  law  agents  being  a  privilege  of  an  excep-  Lien  subject 
tional  nature,  and  capable  of  being  oppressively  used,  it  is  iwl^^Sroi 
subject  to  the  equitable  control  of  the  Court,  who  will  inter-  of  the  Court, 
fere  to  prevent  its  abuse,  (p)    On  the  other  hand,  a  summarj- 
petition  and  complaint  may  be  presented  against  an  agent 
for  improperly  causing  the  lien  of  another  agent  to  be  de- 
feated, (g) 

16.  In  the  ordinary  case  a  law  agent  is  entitled  to  retain  Delivery  of 
the  papers  of  a  solvent  client  until  payment  of  his  business  ^^i^ation 
accounts,  (r)     But  if  his  accounts  are  judicially  disputed,  he  o[SJJp°^ 
is  bound  to  deliver  the  papers  on  consignation  of  the  amount  accounts. 
claimed  by  him.(«)     The  Court  will  not  interfere  to  compel 


(n)  Couper's  Executors  v.  Ogilvy,  26  Nov.  1753,  M.  11,107. 

(o)  Mitchel  v.  M'Adam,  18  Jan.  1712,  M.  11,096.  See,  however,  Foggo 
V.  M'Adam,  8upra{m).  It  has  been  held  in  England  that  the  lien  of  an 
attorney  remains  effectual  although  his  claim  is  barred  by  the  Statute  of 
Limitations;  In  re  Broonihead,  9  June  1847,  16  Law  Journal,  Queen's 
Bench,  355.    See  also  BelPs  Prin.  §  630,  and  cases  there  referred  to. 

(p)  Ferguson  &  Stewart  v.  Grant,  8  Feb.  1856,  18  D.  536.  See  also 
Callman  v.  Bell,  28  Nov.  1793,  F.C.,  and  M.  6255. 

(q)  Murray  v.  Sinclair,  3  June  1847,  9  D.  594  and  1194. 

(r)  Cases  referred  to  supra, 

(«)  Drysdale  or  Craig  v.  Howden,  24  May  1856,  18  D.  863.  The 
English  courts  will  not  in  ordinary  circumstances  order  an  attorney  to 
deliver  up  papers  on  which  he  has  a  lien,  upon  the  amount  claimed  being 
paid  into  court ;  but  they  appear  to  have  anthority  to  do  so  on  a  strong 
case  being  made  out ;  Clutton  v.  Pardon,  24  July  1823, 1  Turner  &  Russell, 
301 ;  Richards  v.  Flatel,  24  Jan.  1841, 1  Craig  &  Phillips,  79;  Blundm  v. 
Desart,  2  Dec.  1842,  2  Drury  &  Warren,  405 ;  In  re  Brooinhead,  supra  (o). 


218  HYPOTHEC  OR  LIEN  OVER  DOCUMENTS. 

a  law  agent  to  accept  caution  in  lieu  of  his  lien,  unless  a 
special  case  can  be  made  out,  such  as  the  probability  of 
detriment  to  an  estate  from  the  want  of  the  title-deeds,  or 
some  urgent  necessity  for  their  dolivery.(0 
Delivery  of  17.  The  bankruptcy  of  a  client  materially  affects  the  right 
toteustee of  of  his  agent  to  retain  his  papers.  As  it  is  essential  to  the 
^™P*  due  management  of  a  sequestrated  estate  that  the  trustee 
should  be  able  to  ascertain  the  rights  of  the  bankrupt, (w) 
a  law  agent  is  bound  to  deliver  to  the  trustee  all  papers  in 
his  possession  affecting  the  bankrupt's  estate;  but  he  is 
entitled  to  a  reservation  of  his  lien  or  right  of  hypothec  ;(aj) 
the  result  of  which  is  that,  provided  his  claim  to  a  lien  be 
well  founded,  he  has  a  preference  over  the  other  creditors 
for  the  amount  of  his  business  accounts,  (y)  It  is  quite 
immaterial  what  use  may  be  made  of  the  documents,  the 
trustee  being  apparently  still  liable,  although  after  consider- 
ing the  matter  he  should  return  the  documents  and  decline 
to  interfere  with  the  property  to  which  they  relate. (2)  The 
preference,  moreover,  seems  to  extend  not  merely  over  that 
part  of  the  bankrupt  estate  to  which  the  documents  relate, 
but  over  the  whole  estate,  (a)     A  law  agent  claiming  in  a 

(t)  Ferguson  &  Stewart  v.  Grant,  8  Feb.  1866, 18  D.  536.  See  also 
Drysdale  or  Craig  v,  Howden,  supra  (s),  and  opinion  of  Lord  Benholme  in 
Skinner  v,  Henderson,  2  June  1865,  3  Macph.  867. 

(w)  In  has  been  observed  by  the  Court  tliat  a  trustee  in  a  sequestration 
is  bound  to  get  the  title-deeds  of  the  bankrupt ;  Johnstone  v.  Bell,  23  Jan. 
1823,  2  S.  (N.  E.)  133. 

(x)  Johnstone  v.  Bell,  supra  (u) ;  Paul  v.  Mathie,  2  Feb.  1826,  4  S.  420, 
(N.  E.  424);  Skinner  v,  Henderson,  supra  (t).  In  the  case  of  Dobie  v. 
Scales,  19  May  1831, 9  S.  609,  the  creditors  of  an  ancestor,  holding  herit- 
able bonds  with  powers  of  sale,  and  their  agent  who  held  the  titles  hypothe.- 
cated,  offered  to  the  trustee  on  the  bankrupt  estate  of  the  heir  apparent  to 
give  him  either  fuU  inspection  of  the  titles  or  actual  delivery  of  them,  on 
payment  or  caution  for  their  debts ;  and  the  Court  held  that  they  were 
not  bound  to  deliver  them  on  any  other  condition. 

(y)  Benny  &  Webster  v,  Myles,  8  Feb.  1847,  9  D.  619  ;  and  cases  re- 
ferred to  infra  (a).  See  also  Campbell  v.  Montgomerie,  2  July  1839,  1  D. 
867. 

(z)  Benny  &  "Webster  v.  Myles,  supra  (y).  See  also  Bell's  Com.  vol. 
ii.  113. 

(a)  Johnstone  v.  Bell,  23  Jan.  1823,  2  S.  144  (N.  E.  133);  Paul  v. 
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sequestration  must  put  a  specified  value  on  any  lien  he  may 
have,  and  deduct  such  value  from  his  debt;(6)  but  a  nominal 
value  may  be  put  upon  it,  or  it  may  even  be  valued  at 
nothing,  (c)  The  obligation  of  the  trustee  to  give  effect  to  a 
lien,  if  found  to  exist,  may  be  competently  enforced  by  an 
ordinary  action  against  him;(c?)  and  it  would  seem  that  a 
trustee  receiving  documents  under  reservation  of  an  agent's 
right  of  lien  is  personally  liable  for  failing  to  make  it  avail- 
able out  of  the  estate.(e)  A  trustee  may  apply  by  incidental 
petition  to  the  Court  for  warrant  against  a  former  agent  in 
the  sequestration  for  delivery  of  the  titles  and  papers  of  the 
bankrupt,  under  reservation,  of  course,  of  his  hypothec.(gr) 

18.  In  a  process  of  ranking  and  sale,  the  Court  may  dis-  Prodnction 
pense  with  the  production  of  the  title-deeds  of  the  estate  deeds  in 
under  sale,  and  thus  defeat  the  lien  over  them  of  the  com-  J^J^^^nd 
mon  debtor's  agent,  (/i)     But  a  sale  will  not  be  authorised  «>ie. 
without  their  production,  where  it  appears  that  the  estate 

will  fetch  a  higher  price  if  they  are  produced.(i)  When 
their  production  is  required,  the  agent  to  whom  they  are 
hypothecated  is  entitled,  on  delivering  them  up,  to  a  pre- 
ference over  the  fund  for  the  amount  of  his  accounts.  (4) 

19.  Under  the  Companies  Act  of  1862  (25  and  26  Vict.  Delivery  of 

^  ...         documents 

c.  89,  §  115)  the  solicitor  of  a  company  which  is  being  of  a  com- 
wound  up  m'ay  be  compelled  to  produce  documents  relating  ^heing  * 

wound  up. 

Mathie,  2  Feb.  1826,  4  S.  420  (N.  E.  424);  Skinner  v.  Henderson,  2  June 
1865,  3  Macph.  867. 

(b)  19  and  20  Vict.  c.  79  (Bankruptcy  Act)  §§  4  and  59;  Elder  v. 
Thomson,  &c.  12  June  1850,  12  D.  994. 

(c)  Renny  v.  Kemp,  1  July  1841,  3  D.  1134.  See  also  M'Ewan  v: 
Cleugh,  7  Dec.  1842,  5  D.  273;  Aitken  v.  Callender,  10  June  1848, 10  D. 
1269;  Hay  v.  Durham,  6  Feb.  1850,  12  D.  676;  Gibson  v,  Greig,  17  Dec. 
1853,  16  D.  233. 

(d)  Renny  v.  Kemp,  supra  (c). 

(c)  Renny  &  Webster  v.  Myles,  8  Feb.  1847,  9  D.  619. 

to)  Paul  V.  Mathie,  2  Feb.  1826,  4  S.  420  (N.  E.  424). 

(k)  Findlay  v.  Mcintosh,  20  July  1842,  4.  D.  1550;  affirmed  in  House 
of  Lords,  10  July  1845,  4  Bell,  361. 

(i)  Clason  v.  Jones,  17  July  1847, 9  D.  1512. 

(k)  Creditors  of  Newlands  v.  Mackenzie,  9  Feb.  1793,  M.6254;  Hotch- 
kis  V.  Thomson,  16  Jan.  1794,  M.  6256. 
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to  the  company,  without  prejudice  to  any  lien  he  may 
have.(Z) 
■^lidityand  20.  A  law  agent  is  entitled  to  retain  the  papers  of  a 
as  against  clicut,  uot  ouly  as  agaiust  the  client  himself,  but  also  as 
ties.  ^"  against  third  parties  claiming  through  him.(m)  The  lien  is 
thus  available  against  the  client's  representatives,  singular 
successors,  creditors,  real  as  well  as  personal,  and  the  trustee 
on  his  sequestrated  estate. (w)  It  seems  doubtful  whether 
the  law  agent  of  the  granter  of  a  mortis  causa  deed  is  en- 
titled to  retain  it,  after  the  death  of  his  client,  from  the 
beneficiaries  under  it.  In  a  recent  case  it  was  held  by  the 
First  Division,  reversing  the  judgment  of  Lord  Barcaple, 
that  the  assignee  of  a  party  who  had  acquired  right  to  cer- 
tain heritable  property  under  the  undelivered  mortis  causa 
settlement  of  his  mother,  was  not  entitled  to  obtain  delivery 

(Z)  In  an  English  case  under  this  section,  it  was  observed  by  Lord 
Justice  Hatherley  that  the  Act  left  a  discretion  on  the  part  of  the  Jndge ; 
but  it  was  a  judicial  discretion,  to  be  exercised  according  to  the  facts  of  the 
case,  as  there  might  be  special  grounds  for  non-production.  The  section 
could  not  be  read  in  any  way  except  as  saying  that  production  might  be 
ordered,  but  must  be  without  prejudice  to  any  Hen;  though  in  many 
cases,  of  course,  this  would  render  the  lien  valueless ;  In  re  South  Essex 
Estuary  <h  Reclamation  Co.,  24  Feb.  1869,  4  Law  Reports,  Chancery  Ap- 
peals, 215.  The  solicitor  of  an  official  liquidator  has  no  lien  on  the  pro- 
ceedings in  the  winding-up  or  other  documents  relating  thereto ;  In  re 
Union  Cement  Co.,  9  July  1869,  4  Law  Reports,  Chancery  Appeals,  627. 

(m)  See  opinion  of  Lord  Cowan  in  Scott  v.  Thomson,  6  Dec.  1854,  17 
D.  124 ;  and  cases  infra.  The  same  general  principle  is  recognised  by  the 
law  of  England  (Pulling's  Law  of  Attorneys,  5th  edition,  p.  372;  Stokes 
on  Liens  of  Attorneys,  p.  15) ;  but  the  dissimilarity  of  the  laws  of  the  two 
countries,  especially  as  to  real  estate,  frequently  leads  to  different  results 
in  the  application  of  the  principle.  The  English  authorities  will  be 
found  fully  collected  and  discussed  in  Blunden  v.  Desart,  2  Dec.  1842, 
2  Drury  &  Warren,  405.  A  general  finding  of  expenses  in  favour  of  a 
litigant  does  not  carry  the  expenses  of  an  incidental  discussion  with  a 
third  party's  law  agent  relative  to  the  production  of  documents  over  which 
the  latter  claims  a  lien  ;  Lord  Elibank  v.  Campbell,  29  Jan.  1834, 12  S. 
364. 

(w)  Bell's  Prin.  §  1442 ;  Creditors  of  LiddeKlale  v.  Naismyth,  5  July 
1749,  M.  6248  ;  Dalrymple  v.  E.  of  Selkirk,  18  July  1751,  Elch.  Hypothec, 
No.  17,  and  1  BelFs  111.  465;  Wight  v.  Kidd,  27  Nov.  1828,  7  S.  70; 
Guthrie  v.  Ogilvie,  3  Feb.  1830,  2  Jur.  193 ;  and  cases  referred  to  infra. 
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of  the  deed  from  her  law  agent  without  paying  an  account 
which  she  had  incurred  to  hini.(o)  This  case,  however, 
can  scarcely  be  regarded  as  decisive  of  the  general  question, 
because  the  agent  had  obtained  a  decree  against  the  son 
personally  for  payment  of  the  account  due  by  the  mother. 

21.  It  is  now  quite  settled  that  a  law  agent  is  entitled  to  Lien  over 
retain  his  client's  title-deeds  against  the  client's  heritable  eflfectuaias 
creditors,  even  although  their  infeftment  be  prior  in  date  to  ^^li^ 
the  commencement  of  the  agent's  account  or  his  possession  creditors. 
of  the  title-deeds,  (p)     This  was  first  held  in  the  case  of  the 
Creditors  of  Hamilton  of  Provenhally(q)  in  which  the  law 
agent  of  a  bankrupt  was  found  preferable,  in  virtue  of  his 
hypothec,  to  a  creditor  under  a  heritable  bond,  on  which  in- 
feftment had  been  taken  before  the  date  of  the   agent's 
account;   and  though  the  decision  was   not  generally  ap- 
proved of  at  the  time,(r)  it  has  ever  since  been  regarded  as 
authoritative.    The  next  case  in  which  the  same  question 
arose  was  reported  to  the   Court  by  the  Lord  Ordinary, 
who  stated  that  had  it  not  been  for  that  previous  case, 
he  would  have  held  the  reverse;   but   the   Court  unani- 
mously followed  the  precedent  of  that  case,  and  observed 
that  it  had  been  well  decided.  (»)     In  a  subsequent  case 
the  agent  of  a  party,  who  had  purchased  an  estate  under 
the  real  burden  of  the  price,  was  held,  in  a  competition 

(o)  Paul  V.  Meikle,  11  Dec.  1868,  7  Macph.  235.  la  England  a  soli- 
citor claiming  a  lien  on  a  will  relating  to  personal  estate  may  be 
compelled  to  deliver  it  up  for  the  purposes  of  probate  {Ex  parte  Law, 
10  Not.  1834,  2  Adolphus  &  Ellis,  35);  and  although  the  question  does 
not  seem  to  have  been  actually  decided  in  the  case  of  wills  relating 
solely  to  real  estate,  strong  opinions  have  been  frequently  expressed 
by  English  judges  that  in  no  case  can  an  attorney  or  solicitor  have 
a  lien  over  the  will  of  the  client ;  Georges  v.  Georges^  30  Oct  1811, 
18  Vesey,  294;  Lord  v.  Warmleightm,  27  July  1822,  Jacob,  580;  Balck 
V.  Byrnes,  7  Feb.  1823,  Turner  &  Russell,  87. 

(j3)  By  the  law  of  England,  a  solicitor's  lien  is  not  available  against  a 
prior  enctimbrancer ;  Smith  v.  Chichester,  25  May  1842,  2  Drury  &  Warren, 
393 ;  Blunden  v.  Desart,  2  Dec.  1842,  2  Drury  &  Warren,  406 ;  see  also 
Ma/rsh  v.  Bathoe,  1744,  Ridge  way's  Chancery  Cases,  256. 

(q)  9  Aug.  1781,  M.  6253. 

(r)  2  Bell's  Com.  113,  n.  7 ;  and  1  Bell's  111.  463. 

(«)  Campbell  v.  Smith,  1  Feb.  1817,  19  F.  271. 
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with  the  creditor  under  the  reserved  burden,  entitled  to  a 
lien  over  the  title-deeds,  including  the  disposition  to  his 
client,  although  the  real  burden  had  been  constituted  prior 
to  the  commencement  of  the  agent's  account,  and  was  con- 
tained in  the  very  deed  which  formed  his  client's  title  to  the 
property.  (0     Some  of  the  judges  who  decided  the  case  were 
of  opinion  that  the  preference  of  a  law  agent  was  founded  on 
absolute  necessity  and  utility ;  and  all  agreed  that,  although 
the  principle  were  to  be  held  erroneous,  the  rule  was  now 
fixed.     The  preference  was  carried  still  farther  in  a  later 
case,  in  which  an  agent  employed  by  a  disponee  and  heir 
apparent,  who  had  been  three  years  in  possession,  but  who 
subsequently  renounced,  was  held  entitled  to  a  lien  as  against 
the  heritable  creditors  of  the  ancestor,  (i*)     Regret  has  been 
frequently  expressed  that  these  decisions  should  have  so  ex- 
tended the  rights  of  law  agents  as  to  deprive  the  public 
records  of  much  of  their  utility ;  and  it  has  often  been  ob- 
served that  the  privilege  ought  not  to  be  extended  to  any 
case  not  included  within  the  principle  of  existing  deci- 
sions, (a?)     But  no  doubt  has  ever  been  cast  on  the  authority 
of  the  cases  referred  to  as  precedents  ;(y)  so  that  it  must  be 
regarded  as  quite  settled  that  a  law  agent's  lien  or  hypothec 
is  effectual  against  the  heritable  creditors  of  a  client,  whether 
the  creditors'  right  be  created  by  constitution  or  reservation. 
"The  grounds  of  decision  in  all  these  cases  are  that  the 
owner  of  the  estate  whose  agent  insists  in  this  right  is  the 
owner  also  of  the  deeds,  and  that  the  owner's  agent  retains 
them  lawfully,  with  the  consent  and  to  the  exclusion  of  the 
right  of  the  heritable  creditor.     So  much  is  this  the  case, 
that  it  is  not  unfrequently  an  arrangement  that  the  deeds 


(t)  Campbell  &  Clason  v.  Goldie,  15  Nov.  1822,  2  S.  16  (N.  E.  14). 

{u)  Cameron  v.  Bums,  25  June  1824,  3  S.  176  (N.  E.  118). 

(x)  Murray  v.  Scott,  2  Dec.  1829,  8  S.  161 ;  Callander  v.  Laidlaw,  11 
Feb.  1834,  12  S.  417;  Kemp  v.  Young,  &c.,  13  Feb.  1838,  16  S.  500 ;  2 
Bell's  Com.  113 ;  Renny  &  Webster  t7.  Myles,  8  Feb.  1847,  9  D.  619. 

(y)  See  opinion  of  Lord  Chancellor  Cranwortb  in  Gray  r.  Graham,  14 
Aug.  1865,  2  Macq.  435,  and  18  D.  (H.  L.)  52.  See,  however,  cases  re- 
ferred to  post,  p.  229,  in  which  agents  have  been  held  barred  personaU  e:j^ 
ceptione  from  claiming  a  lien  against  parties  lending  money  to  their  clients^ 
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are  left  with  the  lender  or  his  agent  to  prevent  the  preferable 
right  of  lien  from  being  created  to  his  exclusion/'(z)  Even, 
however,  where  no  such  arrangement  has  been  entered  into, 
and  the  title-deeds  stiU  remain  in  the  possession  of  the  owner  s 
agent,  his  lien  may  be  defeated  by  a  heritable  creditor  with 
a  bond  containing  the  usual  powers  of  sale  selling  the  pro- 
perty over  which  the  security  extends,  without  offering  any 
progress  of  writs  and  titles  to  the  purchaser.  In  one  case 
the  heritable  creditor  was  herself  the  purchaser  at  a  roup  by 
the  trustee  on  the  sequestrated  estate  of  the  debtor,  under 
articles  which  bound  the  purchaser  to  'pay  the  price  to  the 
trustee,  who  was  to  deliver  a  progress  of  writs  according  to 
inventory.  Nothing  was  said  in  the  articles  of  roup  as  to 
the  titles  being  hypothecated  to  the  debtor  s  law  agent,  and 
the  heritable  creditor  was  not  otherwise  informed  of  that  cir- 
cumstance. The  price  was  insufficient  to  pay  the  heritable 
debt.  In  these  somewhat  special  circumstances,  and  on  the 
heritable  creditor  dispensing  with  the  delivery  of  any  pro- 
gress of  writs,  and  renouncing  all  claim  to  rank  in  the  se- 
questration for  any  balance  of  her  heritable  debt  which  might 
remain  unpaid,  the  Court  held  that  she  was  not  bound  to  pay 
the  account  for  which  the  titles  were  hypothecated,  (a) 

22.  As  has  been  already  stated,  inhibition  does  not  pre-  Lien  effec- 
vent  a  proprietor  from  subsequently  placing  his  title-deeds  ^hib^g^ 
in  the  hands  of  his  law  agent  so  as  to  hypothecate  them. (6)  creditors. 
The  lien,  however,  has  been  held  not  to  cover  the  expense 

of  litigation  between  an  inhibiting  creditor  and  the  proprie- 
tor's agent  acting  as  trustee  for  his  client  under  a  trust-deed 
for  behoof  of  creditors,  to  which  the  inhibiting  creditor  has 
not  acceded,  (c) 

23.  A  law  agent's  lien  is  not  available  against  third  par-  Lien  not 
ties  whose  right  is  paramount  or  adverse  to  that  of  his  JIJj^^^® 

— third  parties 

(a)  Per  Lord  Curriehill  in  Smith  v.  Lamont,  13  May  1868,  20  D.  912.  is  para- 
See  also  opinion  of  Lord  Balgray  in  Murray  v.  Scott,  2  Dec.  1829,  8  S.  ™o"n*  or 
161 ;  Malcohn  v.  Carmichael,  9  March  1854,  16  D.  826 ;  and  opinion  of  it^^  ^ 
Lord  Neaves  in  Scott  v.  Thomson,  6  Dec  1864, 17  D.  124.  client. 

(a)  Grant  v.  Bain,  18  Feb.  1840,  2  D.  618. 

(h)  Menzies  v.  Murdoch,  15  Dec  1841^  4  D.  257. 

(c)  Rattiay  v.  Cruttenden  &  Co.^  19  Feb.  1828,  6  S.  668. 
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client,  (c?)  Thus  a  superior  has  been  held  entitled  to  have 
the  title-deeds  of  a  vassal  produced  in  a  process  of  recogni- 
tion, notwithstanding  of  their  being  hypothecated  to  the 
vassal's  agent,  in  order  to  prove  that  the  vassal  had  com- 
mitted a  feudal  delinquency  sufficient  to  infer  recognition  ;(e) 
and,  on  the  same  principle,  a  substitute  heir  of  entail  pur- 
suing a  declarator  of  contravention  against  the  heir  in 
possession  has  been  allowed  inspection  of  the  title-deeds 
hypothecated  to  the  defender's  agent,  (gr)  A  third  party  is, 
however,  entitled  to  force  production  of  papers  which  are 
subject  to  a  lien,  only  for  the  purpose  of  proving  facts,  and 
not  for  the  purpose  of  using  the  writs  as  the  title  of  his 
author,  and  consequently  his  own.  Thus,  a  creditor  who  had 
adjudged  the  estate  of  a  client  was  held  not  entitled  to  de- 
mand production  of  the  title-deeds  in  an  action  of  maills 
and  duties.  (A)  When  documents  subject  to  a  lien  are  re- 
covered under  a  commission  and 'diligence  by  the  client's 
adversary  for  the  purpose  of  proving  his  case,  the  client  him- 
self cannot  make  use  of  them  without  paying  his  agent's 
account,  (t) 
Lien  over  24.  The  right  of  an  heir  of  entail  to  the  title-deeds  of 

title-deed^ 

uot  availttble 

against  heir  ~ 

(d)  Bell's  Prin.  §  1443.  "  Though  a  solicitor  may  have  a  lien  on  a 
deed  tor  his  costs,  yet  if  his  client  is  bound  to  produce  it,  so  also  must  the 
solicitors." — Per  Lord  Chancellor  Redesdale  in  Furlong  v.  Hovxird,  26  July 
1804,  2  Schoales  &  Lefroj's  Irish  Chancery  Cases,  115.  See  also  Brassing- 
ton  V.  Brassington,  27  May  1823, 1  Simon  &  Stuart,  466  ;  HoUis  v.  da/ridge^ 
12  May  1813,  4  Taunton,  807;  Hope  v.  IMdeUy  30  Jime  1865,  7  De  Gex 
Macnaughten  &  Gordon,  331 ;  and  In  re  Union  Cement  and,  Brick  Co^  9 
July  1869, 4  Law  Reports,  Chancery  Appeals,  627. 

(e)  E.  of  Sutherland  t;.  Coupar,  31  Jan.  1738,  M.  6247  ;  Sir  R.  Stewart 
and  Others,  29  Jan.  1742,  M.  6248. 

(g)  Murray  v.  Scott,  2  Dec.  1829,  8  S.  161. 

{h)  Dalrymple  v,  E.  of  Selkirk,  18  July  1751,  Elch.  Hypothec,  No.  17, 
and  1  BeU's  111.  466. 

(t)  Montgomerie  v.  A.  B.,  1  March  1845,  7  D.  563.  It  seems  that  in 
England  when  a  party  claiming  by  title  paramount  to  that  of  the  client 
forces  the  production  of  papers,  the  benefit  thereby  incidentally  accruing 
to  parties  whose  right  is  derived  from  the  client  cannot  be  taken  from 
them,  and  the  solicitor  thus  loses  the  benefit  of  his  lien ;  Blunden  v.  Dewrt, 
2  l>ec  1842,  2  Dmry  &  War.  406. 


HYPOTHEC  OR  LIEN  OVER  DOCUMENTS.  225 

the  estate  being  of  a  limited  character,  his  agent  is  not 
entitled  to  retain  them  from  a  succeeding  heir,  or  from  a 
creditor  of  the  entailer  adjudging  the  lands  and  titles,  (i) 
When  an  entailed  estate  has  been  vested  by  private  Act 
of  Parliament  in  trustees,  for  the  purpose  of  being  sold  and 
the  price  applied  in  paying  debts  and  charges  afifecting 
the  estate,  the  surplus  to  be  laid  out  on  land  which  is  to  be 
re-entailed,  the  titles  are  not  subject  to  the  lien  of  the  agent 
of  the  heir  so  divested,  (i) 

25.  When  several  parties  have  co-extensive  or  co-existing  isUenaywi- 
rights  in   the   same   title-deeds   or   other  documents — for  ^rt/^hoae 
example,  heirs-portioners,  or  a  liferenter  and  a  fiar — it  can  ^^extMsire 
scarcely  be  doubted  that  the  agent  of  one  is  not  entitled  to  ^^^  ^^  ^^ 
plead  his  right  of  hypothec  against  the  others  ]{l)  but  the 
point  has  never  been  actually  decided.     The  question  was, 
however,  raised  in  a  recent  case  whether  a  mutual  deed 
could  be  hypothecated  to  the  agent  of  one  of  the  parties  to 
it,  as  against  the  others.     A.  had  conveyed  certain  subjects 
to  B.,  under  burden  of  a  ground-annual  in  favour  of  C,  on 
which  infeftment  followed  in  favour  of  B.  and  C.  for  their 
respective   rights.      The   deed   was  thereafter  sent  to  B.'s 
agent,  on  the  footing  that  he  was  to  put  it  on  record  for  pre- 
servation ;    but   B.   having    become    bankrupt,  his    agent 
claimed  a  lien  over  it.     In  these  special  circumstances  the 
Court  held  that  the  agent  was  not  entitled  to  retain  the 
deed  as  against  A.  and  C,  and  ordained  him  'either  to  return 
it  or  place  it  on  record,  (m)     In  an  old  case,  a  law  agent 
having  refused  to  exhibit  at  the  suit  of  a  third   party  a 
client's  charter,  which  contained  a  bond  of  annuity  to  the 


{{)  Callander  v.  Laidlaw,  11  Feb.  1834, 12  S.  417. 

(k)  Scott  V.  Thomson,  6  Dec.  1854, 17  D.  124. 

Q)  See  opinions  in  Campbell  and  Clason  v.  Goldie,  15  Nov.  1822,  2  S. 
16  (N.  E.  14) ;  and  Scott  v.  Thomson,  aupra  (k).  See  also  Ex  parte  NeMU, 
24  Jan.  1805,  2  Schoales  and  Lefroy's  Irish  Chancery  Cases,  279;  MoUs- 
vxyrth  V.  Bobbins,  8  May  1845,  2  Jones  and  La  Tonche,  368  ;  Lightfoot  v. 
Keaney  1836, 1  Meeson  &  Welsby,  746 ;  and  Petty  v.  Wathen,  30  March 
1849,  7  Hare,  361. 

(m)  Smith  v.  Lamont,  13  May  1868,  20  D.  912. 
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third  party,  the  Court  found  his  hypothec  competent  "  only 
against  his  employer."  (w) 
Dificharge  26.  A  law  ageut's  lien  is,  of  course,  discharged  by  pay- 

of  the  lien,  meut  of  his  busincss  accounts  ;(o)  and  when  their  amount 
is  periodically  transferred  to  a  current  cash  account,  an 
entry  of  a  sum  on  the  credit  side,  sufficient  to  extinguish 
the  balance  then  due  to  the  agent,  is,  in  the  absence  of  any 
evidence  of  specific  appropriation,  regarded  as  a  payment 
of  his  business  accounts  up  to  that  date,  and  consequently  as 
a  discharge  of  his  lien  for  their  amount,  (jp)  An  agent  who, 
in  consideration  of  a  payment  to  account,  abandons  his 
lien  over  the  title-deeds  of  part  of  a  client's  property,  is 
entitled  to  retain  the  titles  of  the  remaining  property  for  the 
whole  unpaid  balance  of  his  accounts.  (5)  It  was,  however, 
held  by  the  Court  of  Session  in  one  case,  where  a  client  who 
owned  two  estates  had  become  insolvent  and  granted  a  trust- 
deed  for  behoof  of  his  creditors,  that  his  agent,  having  parted 
with  the  titles  of  one  estate,  could  demand  from  the  holder 
of  a  security  over  the  other  only  a  proportional  share  of  his 
account,  according  to  the  relative  value  of  the  two  estates,  (r) 
But  the  soundness  of  this  decision  has  been  questioned  in 
the  House  of  Lords.  («) 
Lien  gene-  27.  In  the  Ordinary  case,  a  law  agent's  hypothec,  like  all 
^tSpos-'**  other  liens,  expires  with  the  loss  of  possession.  (0  But 
session  of     there  are  several  cases  in  which  an  agent  is  refi:arded  as  the 

docoments.  ^  ° 

legal  possessor  of  documents  which  have  ceased  to  be  in 
his  actual  custody,  (w)     Thus,  a  country  agent  who  sends  a 

(n)  Lady  Kirmin  v.  M'Vicar,  17  Feb.  1736,  Elch.  Hypothec,  No.  3, 
and  M.  6249. 

(o)  Li  a  recent  case  the  Court  held  that  an  agent  was  not  bound  to 
deliyer  title-deeds  to  the  heir-at-law  of  a  client,  tujtil  the  heir  had  expede 
a  service  to  his  ancestor ;  Smith  v,  Jackson,  8  Dec.  1871,  10  Macph.  211. 

(p)  CampbeU  v.  Montgomerie,  2  July  1839, 1  D.  1147.  See  also  Lang 
V,  Brown,  2  Dec.  1859,  22  D.  113. 

(5)  Gray  v.  Graham,  14  Aug.  1866,  2  Macq.  435,  and  18  D.  (H.  L.) 
52,  reversing  the  judgment  of  the  Court  of  Session  on  this  point,  21  May 
1861, 13  D.  963. 

(r)  Clark  v.  Morrison,  29  Nov.  1837, 16  S.  133. 

(«)  Gray  v.  Graham,  supra  (g). 

(0  BeU's  Com.  voL  iL  112  ;  Bell's  Prin.  §  1440. 

(tt)  It  has  been  held  in  England  that  if  a  solicitor  parts  with  the  pos- 
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client's  papers  to  his  town  agent,  (a;)  and  an  agent  who 
lends  papers  to  another  agent  employed  by  his  client,  still 
retain  their  right  of  lien.(y)  When  title-deeds  are  borrowed 
on  an  obligation  to  return  them  on  demand,  the  agent 
lending  them  is  entitled  to  have  them  restored  to  him 
without  discussing  the  validity  of  his  claim  to  a  lien  over 
them, (2)  and  the  agent  borrowing  them  can  hold  and  use 
them  only  for  the  purpose  of  inspection. (a)  The  mere  pro- 
ducing of  a  client's  papers  in  a  process  does  not  seem  to 
be  such  a  loss  of  possession  as  to  put  an  end  to  a  lien.  (6) 
If  an  agent  parts  with  documents,  but  re-acquires  posses- 
sion of  them  before  his  employment  has  ceased,  his  lien 
revives,  but  the  case  is  different  if  the  relation  of  agent  and 
client  has  terminated  before  the  second  acquisition,  (c) 

29.  A  law  agent  may  waive  his  right  of  retention  either  impUed 
by  express  agreement  or  by  implication,  (d)    It  has  been  fre-  uotJ*'° 
quently  held  in  Scotland  that  it  does  not  amount  to  a  waiver 
of  his  right  for  an  agent  to  take  a  bill  or  promissory-note  for 


session  of  papers  by  Ms  own  act,  though  by  nuBtake,  his  lien  is  at  an 
«nd ;  but  it  is  otherwise  if  the  papers  did  not  get  lawfully  out  of  his 
possession  (Dicas  v.  Stockley,  1836,  7  Carrington  &  Payne,  587);  and 
that  a  solicitor  does  not  lose  his  lien  for  costs  due  to  himself  solely 
upon  documents  which,  having  come  into  his  own  possession,  are  after- 
wards continued  in  the  possession  of  himself  and  his  partners  ;  Pelly  v. 
Wathen,  30  March  1849, 18  Law  Journal,  Chancery,  281. 

(x)  Bell's  Com.  vol.  ii.  112  ;  Walker  v.  Phin,  8  June  1831,  9  S.  691. 

(y)  Renny  v,  Rutherford  and  Kemp,  27  Feb.  1840,  2  D.  676,  and  1 
July  1841,  3  D.  1134  ;  Watson  v.  Lyon,  12  June  1856,  7  De  Gex  Mac- 
naughten  &  Gordon,  298. 

(2?)  Crawford  v.  Hodge,  16  Nov.  1831, 10  S.  11.  See  also  Duncan  v. 
Fea,  22  Jan.  1824,  2  S.  636  (N.  E.  639). 

(a)  Murray  v.  Sinclair,  3  June  1847,  9  D.  694  and  1194. 

(h)  Bell's  Com.  vol.  il  112 ;  Finlay  v.  Syme,  23  Jan.  1773,  M.  6250 ; 
Callmon  v.  Bell,  28  Nov.  1793,  F.C.,  and  M.  6256. 

(e)  See  ante,  p.  210,  and  opinion  of  Lord  Fullerton  in  Benny  & 
Webster  v.  Myles,  8  Feb.  1847,  9  D.  619 ;  Levy  v.  Barnard,  3  Feb.  1818, 
2  Moore,  34. 

(d)  M'Creadie  v.  Reid,  16  Feb.  1822,  1  S.  330  (N.  E.  307) ;  Smith 
V,  Lamont,  13  May  1858, 20  D.  912  ;  2  Bell's  Com.  114  ;  Taylor  v.  Gorman, 
15  June  1844,  7  Irish  Equity  Reports,  259  ;  Fitzgerald  v.  Bermingham, 
26  April  1842, 1  Connor  &  Lawson,  405. 
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the  amount  of  his  account,  (e)  or  even  a  bond  containing 
a  reservation  of  his  hypothec,  (gr)  Mr  Bell,  however, 
having  regard  to  the  law  of  England  on  this  subject,  says 
in  his  Oommentariesj  that  "  if  time  be  given,  as  by  a  bond 
or  bill  at  a  distant  date,  it  will  require  some  strong  indica- 
tion of  an  intention  to  preserve  the  lien,  in  order  to  keep 
it  in  force ;  either  an  express  reservation,  or  at  least  a  plain 
purpose  of.  accommodating  the  client,  without  weakening 
the  security,  by  enabling  the  agent  to  raise  money  at  mar- 
ket, and  to  forbear  from  insisting  on  immediate  payment/X^) 
But  he  does  not  state  this  opinion  quite  so  strongly  in 
his  Principles  ;(t)  and  probably  the  only  rule  that  can 
be  safely  laid  down  is,  that  the  taking  of  a  security  will 
not  exclude  an  agent's  lien,  unless  the  whole  circum- 
stances show  that  the  arrangement  was  intended  to  be 
restrictive  of  his  claim  to  the  security,  and  to  supersede  the 
general  rule  of  law.(t) 

(e)  Creditors  of  Hamilton  of  Provenhall,  9  Aug.  1781,  M.  6263 ; 
Linning  v.  Douglas,  27  June  1821, 1  S.  90  (N.  E.  89) ;  Skinner  v.  Pater- 
son,  31  May  1823,  2  S.  364  (N.  E.  312) ;  Gairdner  v.  Milne  &  Co.,  13  Feb. 
1868,  20  D.  666.    See  also  Ayton  v.  Colville,  23  Nov.  1706,  M.  6247. 

(g)  Tiiiming  v.  Douglas,  supra  (c). 

{h)  Bell's  Com.  vol.  ii.  114. 

1%)  BeU's  Prin.  §§  1418  and  1444. 

(k)  Thomson  on  Bills  (Dove  Wilson's  edition),  p.  98 ;  Gaiidner  v. 
Milne  &  Co.,  supra  (e).  See  also  Little  v,  Wightman,  13  Jan.  1829,  7  S. 
224.  In  none  of  the  English  cases  has  it  been  positively  decided  that 
the  mere  taking  of  a  bill  operates  a  discharge  of  an  attorney's  lien. 
In  the  case  of  Cowell  v.  Simpson  (28  July  1809,  16  Ves.  276),  the  lien 
was  held  to  be  lost  by  a  solicitor's  taking  a  promissory-note  payable 
-with  interest  three  years  after  date.  Lord  Eldon  there  expressed  an 
opinion  that  an  attorney  who  takes  a  security  abandons  his  lien.  But 
this  doctrine  was  questioned  by  Lord  EUenborough  in  Steverwm  v. 
BlaJcdock  (28  May  1813,  1  Maule  &  Selwyn,  635),  in  which  it  was  held 
that  an  attorney  had  not  lost  his  lien  by  taking  bills  which  had  been  dis- 
honoured, or  retired  by  the  attorney.  But  in  a  later  case  {Chase  v.  Westmare, 
21  May  1816, 6  Maule  &  Selwyn,  180),  Lord  EUenborough  appears  to  have 
acquiesced  in  the  law  laid  down  in  Cowell  v.  Simpson ;  and  Lord  Eldon 
re-asserted  his  opinion  in  Balch  v.  ^fmes  (7  Feb.  1823,  1  Turner  and 
Russell,  87).  In  one  case  it  was  held  that  a  solicitor  who  had  taken  a 
bond  for  the  amount  of  his  costs  had  lost  his  lien  on  papers  in  his 
hands,  though  the  bond  had  become  due  and  remained  unpaid  ;  Brydges 
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29.  A  law  agent  who,  in  preparing  a  heritable  security,  Cases  m 
acts  for  both  the  borrower  and  the  lender,  is  barred  personali  J^nts  are 
exceptione  from  afterwards  claiming  his  right  to  retain  the  JjJ^^" 
title-deeds  of  the  property,  as  against  the  lender,  for  the  ?P*'*^5^ 
amount  of  accounts  due  by  the  borrower,  whether  incurred  ing  Uon. 
before  or  after  the  loan,  if  he  fails  to  inform  the  lender  at 
the  time  the  security  is  granted  that  he  intends  to  claim 
retention  for  the  accounts  then  due,  and  does  not  obtain  the 
lender's   consent  to  the  proceedings  for  which  subsequent 
accounts  are    incurred.  (?)      Even  when  the  agent  of  the 
borrower  has  not  acted  for  the  lender  also,  he  may  be  met 
by  a  similar  exception,  if  he  has  conducted  himself  in  such 
a  manner  as  to  lead  the  lender  to  suppose  that  he  has  waived 
his  right,  (m) 

V.  Brydges,  18  April  1818,  4  Hare,  135,  note.  It  was  more  recently  held 
in  an  Irish  case  {Brovmhw  v.  Keatinge,  15  Feb.  1840, 2  Haig's  Irish  Equity 
Reports,  243)  that  a  solicitor  lost  his  lien  by  taking  a  bond  for  his  costs  with 
interest,  the  interest  having  been  regulariy  received  for  a  number  of  years. 
In  deciding  that  case  the  Master  of  the  Rolls  observed  that  he  would 
have  had  much  difficulty,  if  the  solicitor  had  merely  taken  a  security 
for  the  amount  of  his  costs  and  nothing  more. 

(l)  Wilson  V,  Lumsdaine,  29  June  1837,  15  S.  1211 ;  Allan  v.  Sawers, 
3  June  1842,  4  D.  1356 ;  Paterson  v,  Currie,  3  July  1846,  8  D.  1005 ;  Gray 
V,  Graham,  21  May  1851,  13  D.  963,  and  14  Aug.  1855,  2  Macq.  435,  and 
18  D.  (H.  L.)  52  ;  M'Laren  on  Wills  and  Succession,  iL  119. 

(m)  Inglis  V,  Moncrieff,  7  Feb.  1851, 13  D.  622.  See  also  Clark  v. 
Morrison,  29  Nov.  1837, 16  S.  133;  and  Hich  v.  Keate,  9  Nov.  1839,  3 
English  Jurist,  1024. 
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CHAPTEB    XVI. 

THE  TRIENNIAL  PRESCRIPTION,  AS  APPLICABLE 
TO  LAW  AGENTS'  ACCOUNTS. 

Triennial  1.  It  has  long  been  settled  that  the  triennial  prescription' 

SppSiL^^  or  limitation  introduced  by  the  statute  1579,  c.  83,  is  appli- 
Mwmi^   cable  to  the  business  accounts  of  law  agents,  so  that,  if  not 
pursued  for  within  three  years  from  their  close,  the  consti- 
tution and  the  subsistence  of  the  debt  can  be  proved  only 
by  the  writ  or  oath  of  the  client  or  his  representative,  (a) 
As  the  statute  does  not  affect  the  merits  of  the  claim,  but 
only  the  remedy  competent  to  the  creditor,  it  has  been  held, 
in  accordance  with  principles  of  international  law,  to  apply 
to  the  case  of  a  foreign  creditor  instituting  an  action  in 
Scotland; (6)  and  thus  an  English  attorney  suing  in   our 
courts  for  payment  of  his  bill  may  be  met  with  the  plea  of 
the  triennial  prescription,(c)  although  his  claim  is  not  barred 
by  the  Statute  of  Limitations  till  the  expiry  of  six  years,  ((i) 
What  itema        2.  The  Statute  has  been  held  to  include  not  only  remun- 
prescribe,     eratiou   for   professional  business,  but  also  annual  factor 

(a)  SomerviUe  v.  Muirhead's  Exrs.,  16  Dec.  1676,  M.  11,087  ;  Dallas  t?. 
Mackenzie,  21  Feb.  1695,  4  Br.  Sup.,  271;  Mason  v.  Earl  of  Aberdeen,  29 
Nov.  1709,  M.  11,094  ;  M*Adam  v.  Fogo,  22  Dec.  1786,  M.  6252;  Kerr  v. 
Mags,  of  Kirkwall,  16  June  1827,  6  S.  802  (N.  E.  742);  Wallaces. 
M'Kessock,  4  March  1829,  7  S.  542  ;  Ersk.  iii.  7.  17 ;  1  Bell's  Com.  331. 

(6)  Dickson  on  Evidence,  §  526  et  seq, ;  Story's  Conflict  of  Laws,  §§  556 
and  576. 

(c)  CampbeU  v.  Stein,  23  Nov.  1813, 17  F.C.  456,  affirmed  5  June  1818,. 
6  Dow,  116;  Webster  r.  McClelland,  2  July  1852, 14  D.  932;  Deans  v. 
Steele,  24  Dec.  1853, 16  D.  317  ;  Richardson,  &c.  v.  Merry,  19  June  1863> 
1  Macph.  940. 

{d)  Darby  &  Bosanquet  on  Statutes  of  Limitation,  p.  25. 
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fees,(c)  and  commission  on  cash  transactions.  (9)  Cash  ad- 
vances, however,  even  when  mixed  up  in  one  account  with 
business  charges  which  have  prescribed,  do  not  fall  under 
the  triennial  prescription,  (A)  with  the  exception  of  such 
ordinary  disbursements  as  fall  within  the  usual  province  of 
a  law  agent  to  make.(i)  It  is  often  difficult  to  say  what  is 
an  ordinary  disbursement ;  but  it  has  been  decided  that  the 
following  items  fall  under  that  category,  viz.,  payments  to 
witnesses,  fees  to  counsel,  fees  of  court,  and  travelling  ex- 
penses on  a  journey  connected  with  professional  employ- 
ment.(i)  But  it  was  held  in  one  case  in  which  a  law  agent 
had  been  employed  as  a  political  agent,  that  his  travelling 
expenses  did  not  prescribe.  (Q 

3.  While  it  is  quite  settled  that  the  triennial  prescription  claim  to 
does  not  apply  to  claims  of  a  mandatory  oinegotiorum  gestor  [fon  wSbg 
for  repayment  of  advances,  (m)  it  is  only  in  very  exceptional  «^  mandate. 
circumstances  that  a  law  agent's  claim  for  remuneration  will 
be  held  not  to  fall  under  the  prescription  on  the  ground  that 
it  has  arisen  ex  mandato.     Indeed,  there  is  only  one  instance 
in  which  effect  was  given  to  such  a  plea.     A  Scotch  attorney 
in  Exchequer  having  been  repeatedly  employed    by   the 

(«)  Smith's  Children  v.  Earl  of  Winton,  3  Dec.  1714,  M.  11,096,  and 
4062 ;  Grubb  v.  Porteous,  3  March  1836, 13  S.  603 ;  Dickson,  §§  482  and 
484.  It  has,  however,  been  observed  by  Mr  More  that  this  point  would 
require  to  be  reconsidered ;  Notes  to  Stair,  p.  275. 

(gf)  Scott  V,  Gregor/s  Trs.,  24  Feb.  1832,  10  S.  375 ;  Todd's  Trs.  v. 
Melville,  5  Feb.  1836, 14  S.  432. 

{K)  Kerr  w.  Mags,  of  Kirkwall,  15  June  1827,  6  S.  802  (N.  E.  742)  ; 
Moncreiff  r.  Lady  Denham,  26  May  1836,  14  S.  830,  Dickson,  §  484. 

(^)  Richardson  v.  Meny,  19  June  1863,  1  Macph.  940. 

(&)  Richardson  v.  Merry,  swpra  {%),  Reference  may  also  be  made  on 
this  point  to  the  cases  relating  to  claims  of  hypothec  {anUf  p.  213),  ''the 
right  of  hypothec  in  security  of  the  claim,  and  the  liability  of  the  claim 
to  prescription,  being  exactly  commensurate,  both  applying  to  the  usual 
advances  in  the  performance  of  the  professional  duties  as  law  agents,  and 
neither  of  them  to  cash  advances  of  a  different  kind." — Per  Lord  Currie- 
hill  in  Richardson  v.  Merry,  «upm. 

(J)  Moncreiff  v.  Lady  Denham,  rwpra  QC), 

(m)  Dickson,  §  487  ;  Drummond  v.  Stewart,  19  Feb.  1740,  M.  11,103 ; 
Saddler  v.  M*Lean,  18  Nov.  1794,  M.  11,119  ;  Smith  v.  Mitchell's  Tr.  19 
June  1829,  7  S.  771,  and  cases  swpra. 
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general  body  of  lowland  Scotch  distillers  to  attend  to  their 
interests  in  regard  to  various  legislative  measures  afiPecting 
their  trade,  and  having  accordingly  proceeded  at  diJBferent 
times  to  London,  and  been  otherwise  much  occupied  in  the 
•performance  of  the  business  intrusted  to  him,  the  Court  held, 
in  three  separate  actions,  that  his  claim  for  remuneration  did 
not  fall  under  the  triennial  prescription,  because  it  was  not 
properly  a  writer's  account,  but  arose  ex  mandato  for  business 
not  falling  within  the  scope  of  his  ordinary  professional  em- 
ployment, (t^)  These  decisions  were  treated  as  authoritative 
in  a  subsequent  casev;(o)  but  it  may  be  inferred  from  obiter 
dicta  in  more  recent  cases  that,  in  order  to  prevent  such  a 
claim  falling  under  the  prescription,  it  must  be  clearly  beyond 
the  scope  of  a  law  agent's  professional  employment ;  and  it 
may  perhaps  be  necessary  in  addition  that  the  employment 
be  out  of  Scotland,  (p)  It  is  quite  settled  that  the  triennial 
prescription  applies  to  professional  accounts  of  London  soli- 
citors, with  reference  to  parliamentary  business.  (5)1 
Prescription  4.  In  the  case  of  an  account,  the  term  of  three  years 
3ter  t?/  "  ^^®®  ^^*  ^^^  ^^  ^^®  several  articles  as  separate  debts,  but 
cioaeof  an  q^  the  wholc  accouut  Considered  as  one  debt;  and  it  begins 
to  run,  not  while  the  account  is  current,  but  only  when  it  is 
closed,  (r)  The  close  of  the  account  is  therefore  an  important 
point.    And,  1.  If  the  account  be  continuous,  or  without  any 


(n)  Walker  r.  Paterson,  13  Nov.  1812;  Walker  v.  Simpson,  9  June 
1813  (both  noted  in  Blackadder  v,  Milne,  4  March  1851, 13  D.  820) ;  and 
Walker  v.  M'Nair,  19  June  1832,  10  S.  672. 

(o)  Blackadder  v,  Milne,  gwpra  (n),  in  which  it  was  held  that  the 
triennial  prescription  did  not  apply  to  the  charges  of  an  engineer  em- 
ployed to  give  professional  evidence  against  a  private  bill  before  Parlia- 
ment. 

{jp)  Barr  v,  Edinburgh  and  Glasgow  Railway  Co.,  17  June  1864,  2 
Macph.  1250  ;  White  t;.  Caledonian  Railway  Co.,  15  Feb.  1868,  6  Macph. 
415. 

{q)  Deans  v,  Steele,  24  Dec.  1853,  16  D.  317 ;  Richardson  t;.  Merry,  19 
June  1863, 1  Macph.  940. 

(r)  Ersk.  iii.  7. 17;  Dickson,  §  490;  A.  v.  B.  16  Dec.  1675,  M.  11,086; 
Somerville  v.  Muirhead's  Exrs.,  16  Dec.  1675,  M.  11,087;  Wright's 
Executrix  v.  Dickson,  14  Feb.  1753,  M.  11,106 ;  White  v.  Currie,  1  Dec. 
1829,  8  S.  154. 
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interval  of  three  years,  the  date  of  the  last  furnishing,  act 
done,  or  article  not  being  a  mere  accessory  article  of  in- 
terest, is  the  close  of  the  account.  («)  2.  Ansinterruption  or 
interval  of  three  years  closes  the  account  of  whatjprecedes  it. 
3.  The  death  of  the  debtor  closes  an  account/' (^)  and  a  new 
account  is  commenced  by  furnishings  to,  or  employment  by, 
his  representatives,  (w) 

6.  The  date  of  the  last  item  being  the  terminus  a  qtio,  The  last 
prescription  may  be  barred  by  a  single  entry  continuing  the  S^SiX  in 
currency  of  the  account  to  a  period  within  three  years  from  the  ^*o^^* 
raising  of  an  action.(a5)  But  in  order  that  it  may  have  this 
effect,  there  must  be  no  doubt  as  to  the  howx  fde  character 
of  such  an  entry,  (y)  Thus,  in  one  case  the  Court  sustained 
the  plea  of  prescription,  holding  that  two  entries  at  the  close 
of  the  account,  which  did  not  appear  in  a  law  agent's 
books,  had  been  inserted  merely  for  the  purpose  of  evading 
prescription ;(«)  and  in  another  case,  where  the  last  item  was 
for  drawing  a  pleading,  which,  however,  bore  to  be  drawn  by 
the  client,  who  was  then  a  procurator,  it  was  held  that  the 
pursuer  could  not  redargue  this  statement,  or  claim  a  fee  for 
drawing  the  paper ;  and  the  plea  of  prescription  was  accord- 
ingly sustained,  (a)  When  the  last  items  of'anfaccount  have 
been  paid,  they  must,  of  course,  be  struck  out  of  the  account. 


is)  Ersk.  iiL  7.  17 ;  Dickson,  §  490  ;  Mason  v.  E.  of  Aberdeen,  29 
Nov.  1709,  M.  11,094;  Torrance  v,  Bryson,  5  Dec  1840,  3  D.  186.  See 
also  Whyte  t?.  Currie,  1  Dec.  1829,  8  S.  154. 

(0  Bell's  Com.  vol.  i.  331-2. 

\u)  Dickson,  §  492;  Wilson  v.  Tours,  12  Feb.  1680,  M.  11,089  ;  Lyon 
V.  Mitchell,  14  Dec.  1819,  Hume,  481 ;  Kennedy  v.  M'Dougal,  23  June 
1741,  M.  11,104;  Ormiston  v.  Hamilton,  11  Nov.  1709,  M.  11,093, 
aflarmed  28  March  1712,  Robertson's  App.  32;  Wilson  v.  Rutherfurd,  7 
Feb,  1826,  4  S.  428  (N.  E.  433)  ;  Campbell  v.  Jolly,  20  May  1823,  3  S. 
39  (N.  E,  25).  The  contrary  is  erroneously  stated  by  Erskine  (Inst.  iiL  7. 
17,  Prin.  iii.  7.  6)  on  the  authority  of  a  very  old  case,  Graham  t?.  Stane- 
byres,  26  Feb.  1670,  M.  11,086.    See  also  Napier  on  Prescription,  p.  772. 

(x)  Mason  «;.  E.  of  Aberdeen,  29  Nov.  1709,  M.  11,094;  Moffat  v. 
Marshall,  25  Jan.  1825,  3  S.  475  (N.  E.  329).  See  also  Gordon  v.  Sir  J. 
Innes,  16  May  1826,  4  S.  577  (N.  E.  685). 

(y)  Dickson,  §  490. 

(«)  Stewart  v,  Scott,  28  Feb.  1844,  6  D.  889. 

(a)  Dick  V.  Richardson,  2  July  1841,  3  D.  1141. 
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and  cannot  be  added  to  prior  items  remaining  unpaid,  for 
the  purpose  of  bringing  down  the  account  to  within  the  pre- 
scriptive period.  (&) 
Continuity         6.  When  a  law  agent  is  employed  by  the  same  party  to 
for*^arate  niauago  scvcral  separate  pieces  of  business,  his  whole  ac- 
piecesof      couuts  are  regarded  as  a  unum  quid,  so  that  prescription 
does  not  begin  to  run  till  the  close  of  the  whole,  (c)     In  a 
recent  case,  an  agent,  who  sued  for  payment  of  two  accounts 
separated  by  an  interval  of  three  years,  having  been  met 
with  the  plea  of  prescription,  the  Court  held  him  entitled  to 
show  that  the  accounts  were  continuous  by  proving  employ- 
ment during  the  intervening  period,  the  summons  having 
contained  a  general  reservation  of  other  claims  not  men- 
tioned in  it,  and  a  supplementary  action  having  been  after- 
wards brought  for  the  accounts  not  included  in  the  original 
summons.  (cQ 
Continuity         7.  Prior  to  the  date  of  the  passing  of  the  Law  Agents 
of  accounts   ^.ct  (5th  August  1873),  a  country  agent  employing  an  Edin- 
countr^  to    burgh  agciit  on  behalf  of  a  client  was  liable  conjunctly  and 
burgh  agent  Severally  with  his  client  in  payment  of  the  Edinburgh 
^entl*™^    agent's  account;  and  this  joint  liability  gave  rise  to  a 
farther  extension  of  the  principle  of  the  continuity  of  ac- 
counts incurred  in  one  course  of  employment.     For,  in  a 
question  of  prescription  between  a  country  and  an  Edinburgh 
agent,  all  the  accounts  incurred  by  the  former  to  the  latter 
on  behalf  of  his  various  clients  were  regarded  as  a  single 
account.(e)     The  Law  Agents  Act,  however,  provides  that 
"  a  law  agent  authorised  and  acting  for  a  client  whom  he 
discloses  shall  incur  no  liability  to  any  other  law  agent  em- 
ployed by  him,  except  such  as  he  shall  expressly  undertake 
in  writing."(g')     Where  a  country  agent  expressly  under- 

(6)  Beck  V.  Learmonth,  30  Nov.  1831, 10  S.  81. 

(c)  Elder  V.  Hamilton,  15  May  1833, 11  S.  591 ;  Dickson,  §  491;  Bell's 
Prin.  §  631. 

(d)  Wotherspoon  v,  Henderson's  Trs.,  10  July  1868,  6  Macph.  1052. 
See  also  Fisher  v  Ure,  5  March  1836, 14  S.  660. 

(e)  Fisher  v,  Ure,  5  March  1836,  14  S.  660;  Wotherspoon  «.  Hender- 
son's Trs.,  10  July  1868,  6  Macph.  1062. 

ig)  36  and  37  Vict.  c.  63,  §  21. 
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takes  in  writing  to  be  responsible  for  several  clients,  there 
seems  to  be  no  reason  why  the  various  accounts  so  incurred 
should  not  still  be  regarded  as  one  continuous  account.  (A) 
But  even  prior  to  the  passing  of  the  Law  Agents  Act,  an 
Edinburgh  agent's  claim  against  each  individual  client 
was  apparently  not  preserved  from  prescription  by  being 
contained  in  the  general  account  incurred  by  a  country 
agent  to  his  Edinburgh  agent  on  behalf  of  several 
clients,  (i) 

8.  The  question  has  been  several  times  raised,  whether  Continuity 
an  account  incurred  to  an  individual  agent  can,  in  a  ship  ac- 
question  of  prescription,  be  regarded  as  continued  by  an  *^™**" 
account  to  a  company  of  which  he  becomes  a  partner,  or 
vice  versa.  In  the  first  case  in  which  the  question  arose, 
two  accounts  had  been  incurred  to  an  agent  individually, 
with  less  than  three  years  between  them,  and  a  third  to  a 
company  of  which  he  was  a  member  for  eighteen  inter- 
mediate months.  It  was  held  by  the  Lord  Ordinary 
(Cuninghame)  that  the  company  account  was  not  con- 
tinued by  the  second  individual  account,  and  was  there- 
fore prescribed  ;  but  that  the  interval  between  the  accounts 
due  to  the  agent  individually  was  too  short  to  deprive  them 
of  the  character  of  a  continuous  account,  (i)  The  account 
due  to  the  firm  being  very  small,  the  agent  acquiesced 
in  the  interlocutor;  but  the  defender  having  reclaimed 
against  it,  in  so  far  as  it  repelled  the  plea  of  prescription  as 
to  the  account  incurred  before  the  partnership,  the  Court 
adhered.  The  agent  not  having  reclaimed,  the  Court  had 
no  occasion  to  review  the  judgment  of  the  Lord  Ordinary  in 
regard  to  the  continuity  of  the  account  due  to  the  company 
with  the  accounts  due  to  the  individual  agent.   But  Lord  Pre- 

(h)  On  the  principle  that  prescription  does  not  apply  to  an  action  of 
relief  among  correi  debendi,  it  would  probably  be  held  that  a  country  agent 
who  has  paid  an  account  for  which  he  was  liable  along  with  his  client  to 
an  Edinburgh  agent  cannot  be  met  with  the  plea  of  prescription  in  an 
action  against  his  client  for  repayment  of  the  amount;  Bland  v.  Short,  11 
Jan.  1825,  3  S.  419  (N.  E.  294) ;  Dickson  on  Evidence,  §  488. 

(t)  Dickson  on  Evidence,  §  491 ;  Fisher  v.  Ure,  mpra  (c). 

(k)  Torrance  v.  Bryson,  5  Dec.  1840,  3  D.  186. 
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sident  Hope,  referring  to  a  well-known  legal  firm,  thought 
that  the  continuity  of  their  business  accounts  would  not 
be  interrupted  by  a  change  in  the  junior  partners.  (Q  In  a 
subsequent  case,  an  account  having  been  incurred  partly 
to  a  company  of  law  agents,  and  partly  to  one  of  the  indivi- 
dual partners,  to  whom  the  debts  due  to  the  company  had 
been  assigned,  and  who  carried  on  the  business  after  the 
dissolution  of  the  co-partnery,  and  the  clients  having  in 
their  correspondence  dealt  with  the  company  account  as 
an  account  due  to  the  individual  agent,  the  Court,  without 
deciding  the  general  question,  held  that  there  was  enough 
in  the  special  circumstanqes  of  the  case  from  which  to 
infer  that  the  account  sued  for  was  continuous,  and  that 
prescription  was  excluded,  (m)  But  in  a  recent  case  it  was 
held  by  the  Lord  Ordinary  (Barcaple),  whose  judgment  was 
affirmed  by  the  Second  Division  of  the  Court,  that  an 
account  incurred  to  a  legal  firm  consisting  of  two  mem- 
bers, and  an  account  incurred  after  the  dissolution  of 
the  co-partnery  to  one  of  them,  to  whom  the  company 
accounts  had  been  assigned,  could  not  be  regarded  as  one 
continuous  account,  (ri)  It  was,  however,  observed  that 
not  every  change  in  the  constitution  of  a  company  would 
break  the  continuity  of  its  current  accounts,  (o) 


(0  16  F.  145. 

(m)  Barker  v.  Kippen,  29  May  1841, 3  D.  965.  See  also  Stewart  v.  Scott, 
28  Feb.  1844,  6  D.  889,  in  which  Lord  Medwyn  observed  obiter,  "  I  am 
not  inclined  to  hold  that  if  an  agent  assumes  a  partner,  and  is  con- 
tinued in  the^  employment  of  his  former  client,  performing  the  same 
species  of  business  as  before,  the  account  is  not  to  be  viewed  as  a  con- 
tinuous account,  merely  because  the  latter  portion  may  be  due  to  him  in 
partnership  with  another." 

(n)  Wotherspoon  v.  Henderson's  Trs.,  10  July  1868,  6  Macph.  1052. 
In  this  case  accounts  incurred  before  the  formation  of  the  partnership 
were  held  to  be  continued  by  an  account  incurred,  during  the  subsistence 
of  the  partnership,  to  the  pursuer  individually,  and  not  to  the  firm. 

(o)  Lord  Barcaple — "  The  obvious  policy  and  intention  of  the  statute 
was  to  compel  creditors  to  raise  action  for  their  debts  within  a  reason- 
able time  after  they  become  fully  due,  and  it  is  expressed  in  terms  ample 
for  that  purpose.  By  the  complete  dissolution  of  a  company  to  which 
an  account  has  been  incurred,  the  debt  for  which  action  is  to  be  raised 
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9.   When    there   are   unsettled    accounts    and  mutual  Prescription 

Dotplead- 

claims  between  agent  and   client,  and  a  general  account-  aWe  in  a 
ing  ensues,  the  triennial  prescription  cannot  be  pleaded  as  f^^tinfr^ 
to  particular  items  or  accounts  so  as  to  cut  down  one  side 
of  the  general  account,  while  the  other  is  left  untouched,  (jp) 

is  complete,  and  there  is  nothing  to  prevent  the  application  of  the 
statute  as  in  the  case  of  an  account  still  current.  In  disposing  of  this 
question,  the  Lord  Ordinary  does  not  mean  to  decide  any  point  which 
is  not  expressly  included  in  the  case.  In  particular,  the  judgment  which 
he  now  pronounces  does  not  imply  any  opinion  as  to  the  eflFect,  in 
this  question  of  prescription,  of  mere  changes  upon  a  firm  by  the  retire- 
ment  or  assumption  of  partners.  Such  a  case  may  present  considerations 
with  which  at  present  he  has  no  occasion  to  deaL'' 

Lord  Justice-Clerk  Patton — "  I  can  figure  cases  of  such  employment  as 
that  the  continuity  of  an  account  should  not  be  held  to  be  affected  by  a 
change  of  copartnery.  A  case  of  employment  of  a  firm,  of  changes  in  a 
firm  not  known  to  the  client,  the  introduction  or  withdrawal  of  par- 
ties having  a  mere  interest  in  the  firm,  would  present  a  case  for 
decision  different  in  its  nature,  and  which  might  probably  be  viewed 
differently.  In  this  case  there  is  a  palpable  change  in  the  firm,  a 
substantial  alteration  in  the  contracting  parties,  an  avowed,  known,  and 
recognised  introduction  of  altered  responsibility.  A  copartnery  consti- 
tutes a  new  person,  and  though  there  may  be  special  cases  where,  from 
the  nature  of  the  contract,  or  the  dealings  of  parties,  the  eifect  of  a 
change  may  not  be  held  to  operate  so  as  to  rear  up  prescription,  I  do  not 
think  it  is  so  here.  There  was  a  change  in  the  creditor,  and  that  a  known 
change." 

Lord  Neavea — **I  am  of  opinion  that  in  order  to  found  a  plea  of 
continuity  in  the  account  against  which  prescription  is  pleaded,  there 
must  be  an  identity  of  the  creditor  throughout The  forma- 
tion of  a  company  by  the  assumption  of  a  bona  fde  partner  makes  a  new 
persona,  ....  The  continuity  is  in  like  manner  broken  when 
the  partnership,  once  formed,  is  dissolved  by  the  retirement  of  one  of 
the  partners.  I  do  not  say  that  there  may  not  be  specialties  which 
may  alter  the  general  rule,  as  for  instance  if  the  client  has  been  communi- 
cated with  and  informed  that  ^  the  account  is  to  be  treated  as  one  ac- 
count ;  but  apart  from  specialties,  and  assuming  the  change  to  be 
known  and  honafde,  I  cannot  doubt  that  the  retirement  or  assumption  of 
a  partner  breaks  the  continuity  of  an  account" 

(p)  Smith's  Children  v.  E.  of  Winton,  3  Dec.  1714,  M.  11,096  ;  Good 
V.  Smith,  30  June  1779,  M.  6816  ;  Brunton  v.  Angus,  3  Dec.  1822,  2  S. 
61  (N.  E.  54) ;  Boyes  v.  Gray,  30  June  1829,  7  S.  816  ;  Hall  v.  Amot, 
19  Dec.  1837,  16  S.  263  ;  Murray  v.  Wright,  16  March  1870,  8  Macph. 
722  ;  Dickson  on  Evidence,  §  502. 


*r 


238  PRESCRIPTION  OF  LAW  AGENTS'  ACCOUNTS. 

But  this  equitable  rule  does  not  extend  to  the  case  of  an 
agent  raising  an  action  of  count  and  reckoning  in  order  to 
recover  payment  of  items  omitted  in  accounts  which  have 
been  virtually  settled,  (j) 
What  "pur-        IQ.  The  Statute  introducing  the  triennial  prescription 
prescrip-     providcs   that  all  actions  for  the   debts  to  which  it  refers 
tion.  <<  -^^  pursued  within  three  years,  otherwise  the  creditor  shall 

have  no  action  except  he  either  prove  by  writ  or  oath  of 
his  party."  What  amounts  to  pursuit  is  not  declared  by  the 
statute,  and  the  decisions  on  the  subject  are  not  altogether 
consistent,  (r)  But  notwithstanding  some  dicUi  to  the  con- 
trary, («)  it  must  be  regarded  as  settled  that  the  pursuit 
required  by  the  statute  need  not  be  by  raising  the  very 
action  in  which  decree  for  the  debt  is  sought :  it  is  suflSicient 
that  the  creditor  has  within  the  three  years  taken  com- 
petent judicial  or  qwasi  judicial  proceedings  for  the  reco- 
very of  the  debt,  even  although  such  proceedings  should  not 
have  resulted  in  an  efifective  decemiture.(0  It  is  not  neces- 
sary that  there  be  a  direct  action  at  the  instance  of  the  cre- 
ditor ;  it  is  enough  if  he  has  lodged  a  claim  for  the  debt  in 
a  multiplepoinding,(w)  or  in  a  ranking  and  sale,(v)  or  in  a 
reference,(£c)  or  has  pleaded  the  debt  by  way  of  compensa- 
tion to  a  counter  claim. (y)     It  is  expressly  provided  by  the 

(«?)  Todd's  Trs.  v.  Melville,  5  Feb.  1836,  14  S.  432,  and  11  F.  361. 

(r)  Dickson  on  Evidence,  §  497  ti  seq, ;  Napier  on  Prescription,  p.  716 
et  seq. 

(«)  P&r  Lord  Glenlee  in  McLaren  v.  Buik,  27  Feb.  1829,  7  S.  483 ; 
Lord  Jnstice-CIerk  Hope  in  Cochran  v.  Prentice  &  Co.,  24  Nov.  1841, 
4  D.  76,  and  in  Alcock  v.  Easson,  20  Dec  1842,  6  D.  356  ;  Lord  Einlock 
in  Grobbi  v.  Lazzaroni,  19  March  1859,  21  D.  801 ;  Napier  on  Prescrip- 
tion, p.  718. 

(0  Dickson,  §  497;  Dunn  v.  Lamb,  14  June  1854, 16  D.  944  ;  Eddie 
V.  Monklands  Railway  Co.,  5  July  1855, 17  D.  1041  ;  Bell's  Prin,  §  630. 

(u)  Dickson,  §  498 ;  Eddie  v.  Monklands  Bailway  Co.  supra  (t) ;  Lind- 
say V.  E.  of  Buchan,  17  Feb.  1854, 16  D.  600. 

(v)  Dickson,  supra;  Douglas,  Heron  &  Co.  v,  Richardson,  26  Nov.  1784, 
M.  11,127. 

(x)  Dunn  v.  Lamb,  supra  (Q.  See  also  Bell  on  Arbitration,  p.  303. 
A  general  submission  is  insufficient ;  (harden  o.  Rigg,  26  Nov.  1743, 
M.  11,274. 

(y)  Dickson,  §  435 ;  Sloan  v.  Birtwhistle,  1  June  1827,  5  S.  742  (N.  K 
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Bankruptcy  Act  that  "  the  presenting  of,  or  concurring  in, 
a  petition  for  sequestration,  or  the  lodging  a  claim  in  the 
hands  of  the  trustee,  or  the  sheriff,  or  preses  at  any  meeting 
of  creditors,  shall  interrupt  prescription  of  the  debt  of  the 
creditor  so  petitioning,  concurring,  or  claiming,  and  in  re- 
gard to  such  debt  shall  bar  the  effect  of  any  statute  of  limi- 
tations in  England  or  Ireland,  or  other  Her  Majest/s  Domi- 
nions, and  although  this  sequestration  shall  be  recalled,  such 
interruption  or  bar  shall  notwithstanding  be  effectual."(2) 
The  question  has  been  raised,  but  not  decided,  whether  pro- 
ceedings in  a  C€88to  have  the  same  effect,  (a)  On  the  other 
hand,  the  triennial  prescription  is  not  barred  by  raising  an 
action  which  is  either  incompetent(6)  or  is  afterwards  aban- 
doned ;(c)  nor  by  a  mere  reservation  of  a  claim  in  judicial 
proceedings,  (d)  The  production  of  an  account  and  oath  of 
verity  in  a  process  of  cognition  and  sale  has  been  held  in- 
sufficient, on  the  ground  that  on  such  proceediogs  no  decree 


692).  See  also  Lindsay  v.  E.  of  Buchan,  sv^a  (u)\  and  Boss  v,  Bobert- 
Bon,  20  July  1855,  17  D.  1144. 

(z)  19  and  20  Vict.  c.  79,  §  109.  Under  a  similar  provision  in  the 
former  Sequestration  Act,  it  was  held  that  the  production  of  a  bill  did  not 
save  it  from  prescription  as  against  other  acceptors  than  the  bankrupt ; 
Crawford's  Trustees  v,  Haig,  25  May  1827, 5  S.  705  (N.  E.  658).  In  M'Cal- 
lum  T7.  Christie,  25  Jan.  1833, 11  S.  321,  opinions  were  expressed  by  the 
Lord  Ordinary  (Corehouse)  and  Lord  Gillies  that  a  law  agent  with  a  hypo- 
thec over  the  title-deeds  of  the  bankrupt  could  vindicate  his  claim^against 
the  effect  of  prescription  by  claiming  in  the  sequestration,  though  he  stated 
that  he  did  not  desire  to  be  ranked  on  the  sequestrated  estate.  This,  how- 
ever, seems  opposed  to  dicta  in  the  more  recent  cases  of  Eddie  v.  Monk- 
lands  Bail  way  Co.,  5  July  1855,  17  D.  1041,  and  Gobbi  v.  Lazzaroni,  19 
March  1859,  21  D.  801  ;  and  it  must  be  remembered  that  the  agent  of  a 
bankrupt  is  bound  to  deliver,  under  reservation  of  his  hypothec,  all  papers 
affecting  the  bankrupt  estate  to  the  trustee  in  the  sequestration.  See 
Chapter  XV,  on  Hypothec  or  Lien,  ante,  p.  204. 

(a)  Thomas  v.  Stiven,  20  May  1868,  6  Macph.  777.  In  the  circum- 
stances of  the  case,  the  trustee  was  held  barred  from  pleading  prescription. 
See  also  Stuart  v.  Douglas,  20  Feb.  1823,  2  S.  226  (N.  E.  200). 

(6)  McLaren  v.  Buik,  27  Feb.  1829,  7  S.  483,  780 ;  Cochran  v.  Pren- 
tice &  Co.,  24  Nov.  1841,  4  D.  76. 

(c)  Gobbi  V.  Lazzaroni,  19  March  1859,  21  D.  801. 

(d)  Eddie  v.  Monklands  Bailway  Co.,  5  July  1855,  17  D.  1041. 
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could  follow  in  favour  of  the  creditor.(e)  The  fact  that  a 
law  agent  has  a  hypothec  over  the  papers  of  his  clients  does 
not  prevent  prescription  running  against  his  accounts  ;(gr) 
and  even  when  he  has  judicially  claimed  retention  of  papers 
until  payment  of  an  account  which  has  not  been  produced, 
the  prescription  of  that  account  is  not  interrupted.(A) 
Effect  of  11.  If  an  account  is  not  pursued  for  within  three  yearn 

prScriptiTe  fiom  its  closc,  the  claim  prescribes,  whether  it  is  made  by 
penod.  ^g^y  Qf  action  or  as  a  defence  of  compensation,  (t)  In  com- 
puting the  prescriptive  period,  no  deduction  is  allowed  in 
consequence  of  the  creditor's  minority  (i)  or  the  debtor's 
absence  from  this  country.  (Z)  The  three  years  having  ex- 
pired without  any  pursuit  on  the  part  of  the  creditor,  the 
statute  restricts  his  proof  to  the  writ  or  oath  of  his  party. 
Mode  of  12.  In  pleading  prescription,  it  is  not  necessary  to  aver 

plS^ption  payn^ent  or  extinction  of  the  debt,  a  denial  of  the  claim 
as  a  defence,  being  contained  in  the  statutory  defence  ]{m)  and  a  defence 
inconsistent  with  the  plea  of  prescription  may  be  alterna- 
tively postponed,  (li)     But  the  defender's  admissions  on  re- 
cord are  quite  as  binding  upon  him  as  his  writ  or  oath.(o) 


(«)  Ferrier  v.  K  of  Errol,  9  July  1811,  16  F.C.  325. 

(g)  Mason  v,  E.  of  Aberdeen,  29  Nov.  1709,  M.  11,094 ;  Foggo  v. 
M'Adam,  22  Dec.  1780,  M.  6262,  and  2  Hailes,  875.  It  has  been  held  in. 
England  that  the  lien  of  an  attorney  remains  effectual  although  his  claim 
may  be  barred  by  the  Statute  of  Limitations ;  Bell's  Prin.  §  630,  and 
cases  there  i:efeTred  to,  and  In  re  Bro<mihead,  9  June  1847,  16  Law  Jour- 
nal, Queen's  Bench,  355. 

(h)  Couper's  Exrs.  v.  Ogilvy,  26  Nov.  1763,  M.  11,107.  See  alsa 
Chapter  XV.,  on  Hypothec,  pp.  216-7. 

(%)  Dickson,  §  501. 

(k)  Brown  v.  Brodie,  26  Jan.  1709,  M.  11,150 ;  More's  Notes,  p.  276  ; 
Bell's  Prin.  §  633. 

(0  Macghiet;.  Tinkler,  17  Dec.  1776,  M.  11,112,  and  Prescription 
Appx.  No.  3 ;  Bell's  Prin.  §  633. 

(m)  Alcock  V,  Easson,  20  Dec  1842,  6  D.  356 ;  Napier  on  Prescrip- 
tion, p.  731. 

(n)  Dickson,  §  408 ;  Napier,  p.  726. 

(o)  Miller  v.  Baird,  7  Dec  1819,  Hume,  480;  Maule  v.  Sommers,  21 
June  1822,  1  S.  514  (N.  E.  475) ;  Kitchie  v.  Little,  15  Jan.  1836,  14  S. 
216 ;  Morison  v.  Robertson's  Exr.  28  May  1863,  1  Macph.  822 ;  Dickson^ 
§§  407  and  503 ;  1  Bell's  Com.  333 ;  Napier  on  Prescription,  p.  800. 
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They  cannot,  however,  be  used  for  the  purpose  of  eking 
out  statements  in  his  writ  or  oath  ;(j>)  and  they  must  always 
be  taken  along  with  their  intrinsic  qualifications.  (9)  Thus, 
a  party  who  was  sued  for  payment  of  an  account  incurred  in 
defending  an  action,  having  admitted  that  the  defence  was 
carried  on  in  his  name,  and  that  he  had  contributed  in- 
formation at  various  times,  but  having  added  that  he  had 
intimated  to  the  agent  employed  that  he  did  not  intend 
to  defend  the  action,  whereupon  the  latter  had  agreed 
to  conduct  the  process  for  certain  trustees,  who  were  the 
parties  truly  interested,  and  of  whom  the  agent  was  one,  the 
Court  held  that  this  qualified  admission  did  not  prove  the 
constitution  of  the  debt.(r)  On  the  other  hand,  as  an  alle- 
gation of  compensation  is  regarded  as  extrinsic,  it  does  not 
qualify  an  admission  of  resting  owing.  (5) 

13.  When  prescription  is  pleaded  against  an    agent's  Prescnbed 
account,  and  there  are  no  judicial  admissions  on  which  he  JlJ^Se 
can  found,  he  must  have  recourse  to  the  writ  or  oath  of  the  ^^7^  ^^ , 

'  writ  or  oath 

defender,  in  order  to  prove  both  the  fact  of  his  employment  of  defender, 
and  the  subsistence  of  the  debt.(^)     But  it  is  not  necessary 
that  both  should  be  proved  by  the  same  means,  that  is  to 
say,  he  may  prove  the  employment  by  oath,  and  the  subsis- 
tence of  the  debt  by  writ,  or  vice  ver8a.(u) 

14.  The  writ  of  the  debtor  does  not  require  to  be  either  pro-  Kind  of  writ 
bative  or  holograph,  (a;)  or  to  specify  the  particular  account  or  ^^^^^ 
the  amount  of  the  debt.(y)    If  the  debtor  denies  that  a  letter 

(p)  Young  V,  Pollock,  26  May  1832,  10  S.  670 ;  Webster  v.  M'Clel- 
land,  2  July  1862,  14  D.  932 ;  Kennard  &  Sons  v,  Wright,  16  June  1866, 
3  Macph.  946. 

(q)  Alcock  V.  Easson,  20  Dec.  1842,  6  D.  366 ;  Dickson,  §  409. 

(r)  Scott  V.  Donaldson,  8  Dec.  1831,  10  S.  107. 

(«)  Mitchell  17.  Fenier,  23  Nov.  1842,  6  D.  169. 

(0  1  Bell's  Com.  333  ;  Douglas  &  Ferguson  v.  M'Kerrel,  8  Dec  1814, 
Hume,  474 ;  Milligon  v.  Skinner,  10  June  1831,  9  &.  720.  As  to  referring 
to  the  oath  of  one  person  as  representing  or  binding  another,  see  Dickson, 
§  1670  et  9eq. 

(u)  Deans  v.  Steele,  24  Dec.  1853, 16  D.  317. 

(x)  Dickson,  §  604  ;  Macandrew  v.  Hunter,  13  June  1861, 13  D.  1111 ; 
1  Bell's  Com.  333. 

(y)  Laurie,  19  Dec  1799,  Hume,  461  ;  Davidson  v.  Hay,  29  May  1806, 
Hume,  460  ;  Dickson,  §  604. 

Q 
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acknowledging  in  general  terms  an  account  to  be  due,  refers 
to  the  account  sued  for,  it  is  competent  for  the  creditor  to 
prove,  that  it  does  so,  by  producing  the  letter  to  which  the 
debtor's  letter  was  an  answer.(«)  When  the  constitution  and 
subsistence  of  the  debt  have  been  proved  by  writ,  it  is  com- 
petent to  prove  the  precise  amount  prout  dejure;{a)  and  the 
business  accounts  of  law  agents  are,  of  course,  subject  to 
taxation  in  common  form,  notwithstanding  of  the  constitu- 
tion and  subsistence  of  the  debt  having  been  proved  by  the 
client's  writ  or  oath.  (6)  It  is  not  necessary  that  the  debtor's 
writ  should  contain  an  express  admission  that  the  debt  has 
been  contracted  and  is  still  due,  if  that  is  the  fair  inference 
from  it.(c)  Thus,  where  a  party  signed,  along  with  his 
country  agent,  a  letter  to  an  Edinburgh  agent,  authorising 
him  to  advocate  a  process,  and  stating  that  the  case  was 
transmitted  on  the  same  terms  as  those  upon  which  it  had 
been  formerly  sent  for  the  Edinburgh  agent's  advice,  those 
terms  having  been  that  the  country  agent  was  not  to  incur  any 
personal  responsibility  for  the  expenses,  the  Court  held  the 
constitution  of  the  debt  to  the  Edinburgh  agent  to  be  proved 
as  against  the  party  by  his  subscription  of  the  country  agent's 
letter,  which  did  not  imply  that  he  was  to  be  free  from  lia- 
bility for  the  account  incurred  on  his  employment,  and  that 
resting  owing  was  proved  by  his  letter,  dated  after  three 
years,  which,  referring  to  the  demand  for  payment,  and  re- 
minding the  agent  of  the  way  in  which  the  employment  had 
been  undertaken,  concluded,  '*  I  do  not  hold  myselfliable, 
and  decline  to  recognise  any  claim  by  you  against  me,"  that 
statement  being  held  as  equivalent  to  an  admission  of  non -pay- 
ment, (d)    A  letter  from  a  country  agent  authorising  business 

{z)  Stevenson  v.  Kyle,  31  May  1849,  11  D.  1086.  See  also  Fiske  v. 
Walpole,  19  July  1860,  22  D.  1488. 

(a)  Stevenson  v,  Kyle,  13  Feb.  1860, 12  D.  673;  Fife  r.  Innes,- 17  Nov. 
1860,  23  D.  30. 

(6)  Macandrew  v.  Hunter,  13  June  1851,  13  D.  1111;  Webster  v. 
M'Celland,  2  July  1852, 14  D.  932. 

(c)  Dickson,  §  509;  Fiske  v.  Walpole,  19  July  1860,  22  D.  1488. 

\d)  Macandrew  v.  Hunter,  13  June  1851,  13  D.  1111.  See  also 
Webster  v.  M'Celland,  2  July  1862, 14  D.  932. 
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to  be  done,  but  without  evidence  of  authority,  general  or 
special,  from  the  client  to  the  country  agent,  is  not  sufficient 
to  elide  prescription  as  against  the  client,  (e)  Formerly, 
when  it  was  proved  by  the  writ  of  a  country  agent  that  he 
had  employed  an  Edinburgh  agent,  no  effect  was  given  to  his 
statement  on  record  that  he  did  so  on  the  understanding  that 
he  should  not  be  personally  liable  ;(g)  though  such  a  quali- 
fication was  regarded  as  intrinsic  if  contained  in  his  writ  or 
oath.  (A)  But  it  is  now  declared  by  the  Law  Agents  Act 
that  "  a  law  agent  authorised  and  acting  for  a  client  whom 
he  discloses  shall  incur  no  liability  to  any  other  law  agent 
employed  by  him,  except  such  as  he  shall  expressly  under- 
take in  writing." (i) 

16.  In  order  to  prove  the  subsistence  of  a  prescribed  ^*J«  ^^ 
debt,  the  debtor's  writ  must  be  dated  after  the  expiry  of  the 
three  years.(y)  If  it  does  not  bear  any  date,  it  cannot, 
therefore,  prove  resting  owing  ;(i)  but  apparently  the  date 
may  be  proved  by  intrinsic  evidence  to  have  been  after  the 
three  years.  (Q  Payments  to  account,  and  payments  of  in- 
terest, are  held  to  prove  resting  owing,  provided  they  are 
instructed  by  the  debtor's  writ  after  the  expiry  of  the  pre- 
scriptive period,  (m) 

16.  As  the  statute  requires  the  debt  to  be  proved  by  the  Absence  of 
debtor's  writ,  the  mere  fact  that  his  books  do  not  contain  ^/ment 
an  entry  of  payment,  is  insufficient  to  elide  prescription. (w)  ^\2  to 
This  rule  has  been  applied  to  the  case  of  the  books  of  a  trus-  writ, 
tee  in  a  sequestration,  where  they  proved  the  employment  of 
a  law  agent,  but  contained  no  entry,  showing  his  account  to 

(e)  Wallace  v.  M'Kessock,  4  March  1829,  7  S.  642. 

(g)  Clyne  v.  Snody,  2  July  1830,  8  S.  1004. 

{h)  Dickson,  §§  506  and  507  ;  Knox  v,  M'Caul,  8  Nov.  1861,  24  D.  16. 

(i)  36  and  37  Vict.  c.  63,  §  21 . 

(J)  Dickflon,  §  508  ;  1  Bell's  Com.  332  ;  Gobbi  v,  Lazzaroni,  19  March 
1859,  21  D.  801  ;  Macpherson  v.  Williamson,  20  March  1865,  3  Macph.  * 
727. 

(Jfc)  M'Laren  v.  Bulk,  20  June  1829,  7  S.  780. 

(0  Watson  V.  Johnstone,  14  Feb.  1846,  18  Jurist,  598 ;  affirmed  on 
another  point,  6  Bell's  App.  245. 

(m)  Dickson,  §  512. 

(n)  Dickson,  §  510. 

q2 
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have  been  paid.(o)  But  where  the  debtor  was  a  burgh,  it 
was  held  in  two  cases  that  a  law  agent's  account  was  proved 
to  be  still  due  by  the  absence  of  any  entry  of  payment  in  the 
accounts  of  the  treasurer,  (j?)  The  soundness  of  this  dis- 
tinction has,  however,  been  called  in  question,  (g) 
Proof  by  17.  When  examined  on  a  reference  to  oath,  the  defender 

oeth.  is  not  entitled  to  shelter  himself  under  a  general  denial  of 

the  constitution  or  subsistence  of  the  debt,  but  must  answer 
all  pertinent  questions ;  and  the  Court  will  give  effect  to  the 
denial  only  when  consistent  with  the  answers  to  the  special 
questions,  (r)  Each  case  depends,  of  course,  upon  its  own 
circumstances ;  but  the  general  principle  is  quite  settled  that 
if  a  party  admits  facts  sufficient  to  establish  liability  for  an 
agent's  account,  no  effect  can  be  given  to  his  denial  of  the 
obligation,  as  that  amounts  merely  to  an  erroneous  opinion 
in  law.  Thus,  where  a  party  deponed  that  she  believed  the 
business  comprehended  in  an  account  sued  for  to  have  been 
performed  by  the  pursuer,  and  that  she  had  obtained  the 
benefit  of  it  in  the  titles  made  up  by  her  mother,  whom  she 
represented  as  one  of  several  heirs-portioners,  that  she  had 
no  reason  to  think  that  any  part  of  the  account  wa^s  paid  by 
her  parents,  and  that  she  had  not  paid  it  herself,  but  that 
in  these  circumstances  she  did  not  believe  the  account  to  be 
resting-owing,  the  Court  held  the  oath  to  be  affirmative  of  the 
reference.  («)  In  another  case,  a  party  having  admitted  on 
oath  that  he  had  been  cited  in  an  action  jointly  with  another 
defender,  to  whom  he  gave  the  service  copy  and  information 

(o)  Ellis  V.  White,  12  July  1849,  11  D.  1347.  The  truBtee  having 
died,  and  no  successor  having  been  appointed,  the  action  was  against  the 
creditors,  who  were  formerly  liable  to  the  law  agent  employed  by  the 
trustee ;  see  ante,  p.  150. 

(p)  Muirhead  v.  Town  of  Haddington,  30  June  1748,  KUkerran's  re- 
port, M.  2507  ;  Leslie  v.  Mags,  of  Brechin,  15  Nov.  1808,  15  F.C.  2. 

(q)  Dickson,  §  511  ;  Ellis  v.  White,  supra  (o). 

(r)  Bell's  Com.  vol.  i.  333;  Dickson,  §§  515  and  1616.  As  to  the  dis- 
tinction between  extrinsic  and  intrinsic  qualification,  see  Dickson,  §  1632 
et  seq.    Compensation  is  regarded  as  extrinsic;  Ersk.  iv.  2. 11. 

(s)  Napier  v.  Balfour,  2  Jxme  1835,  13  S.  853.  See  also  Grabb  v. 
Porteous,  3  March  1835,  13  S.  603.  See  however  Cullen  v,  Smeal,  infra  (e) 
as  to  the  oath  of  the  debtor's  representative. 
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as  to  a  claim  on  which  to  found  a  plea  of  compensation, 
which  were  handed  to  an  agent  who  acted  for  both,  that  he 
had  had  interviews  with  the  agent  on  the  subject,  and  had 
carried  away  for  perusal  the  process  containing  papers  in 
his  name,  and  that  he  did  not  recollect  of  having  ever  told 
the  agent  not  to  look  to  him  for  payment;  the  Court  held 
that  he  was  liable  for  the  agent's  account,  although  he  stated 
that  he  did  not  think  himself  indebted  for  the  amount.  (<) 
It  is,  however,  to  be  observed  that  when  a  party,  on  a  refer- 
ence to  his  oath,  denies  that  the  business  charged  for  was 
done  on  his  employment,  the  contrary  will  not  be  readily 
inferred,  (w)  The  fact  that  he  has  benefited  by  an  agent's 
services  is  of  course  insufficient  ](x)  and  in  one  case,  where  a 
party  deponed  that  he  had  accompanied  his  sons  to  the 
office  of  a  law  agent  in  order  to  give  some  explanations  as 
to  business  of  theirs,  though  one  of  his  objects  was  to 
secure,  if  possible,  advances  which  he  had  made  to  them, 
the  oath  was  held  to  be  negative  of  the  reference,  (y)  In  a 
recent  case,  in  which  the  defender  deponed  that  he  had  em- 
ployed an  agent  to  defend  an  action,  but  only  on  the  footing 
that  he  should  incur  no  liability  either  for  outlay  or  profes- 
sional remuneration,  and  that  the  agent  relied  entirely  on 
getting  payment  of  his  account,  in  the  event  of  his  being 
successful,  from  the  opposite  party,  the  Court  held  the  deposi- 
tion to  be  negative  of  the  reference,  as  it  proved  a  contract 
totally  subversive  of  the  claim  sued  for.  (2)  Where  a  de- 
fender deponed  that  the  pursuers  were  employed,  through 
the  intervention  of  a  messenger-at-arms,  to  conduct  a  pro- 


(0  Grant  v.  Wishart,  17  Jan.  1846,  7  D.  274. 

(u)  See  Chapter  VI.  on  Evidence  of  Law  Agents'  Appointment  or 
Retainer,  ante  p.  86  et  seq, 

(a;)  Douglas  &  Ferguson  v,  M'Kerrell,  8  Dec.  1814,  Hume,  474.  This 
was  an  action  against  a  committee  of  the  creditors  of  a  bankrupt  for  pay- 
ment of  an  account  of  business,  relating  to  meetings  and  the  execution 
of  a  trust-deed  in  their  favour.  The  defenders  having  deponed  that  the 
pursuers  were  the  agents  of  the  bankrupt,  and  had  never  been  employed 
by  them,  the  constitution  of  the  debt  was  held  not  proved. 

(y)  Gray  v.  Turner,  8  Dec.  1857,  20  D.  246. 

(«)  Knox  V.  M'Caul,  8  Nov.  1861,  24  D.  16.  See  also  Morrison  v. 
Robertson's  Ext.,  28  May  1863,  1  Macph.  822;  and  ante,  p.  90. 
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cess  for  him  in  a  sheriff-court  at  some  distance  from  his 
residence,  and  that,  the  messenger  having  rendered  the 
pursuers'  accounts  and  given  him  a  charge  on  a  decree  for 
the  amount,  he  had  paid  him  the  sum,  the  oath  was  held 
not  to  prove  re8ting-owing.(a)  Where  a  defender  depones 
that  he  believes  an  account  to  be  paid  because  he  has  given 
money  to  his  factor  for  the  purpose  of  paying  it,  the  oath 
will  be  held  to  be  negative  of  a  reference  as  to  the  subsis- 
tence of  the  debt.  (6)  But  in  one  case,  in  which  a  party 
deponed  that  he  believed  the  account  sued  for  to  have  been 
paid  by  his  factor,  and  was  certain  from  having  settled 
accounts  with  him  that  it  had  been  paid,  it  was  found  com- 
petent to  refer  to  these  accounts ;  and  as  they  did  not  afford 
any  evidence  of  payment,  the  oath  was  held  to  be  affirma- 
tive, (c) 
Oiith  of  18.  It  was  formerly  held  that  where  the  original  debtor 

heir.  ^  died  during  the  currency  of  the  three  years,  and  his  repre- 
sentatives admitted  that  they  had  not  paid  the  account  sued 
for,  the  triennial  prescription  did  not  apply,  (d)  But  this 
construction  of  the  statute  was  overruled  by  the  judgment  of 
the  whole  Court  in  the  case  of  Cullen  v.  Smeal  ;(e)  so  that  it 
is  now  "  definitely  settled  that  where  the  creditor  in  an  ac- 
count sues  the  heir  of  the  debtor  after  three  years  from  the 
close  of  the  account,  he  must  prove  by  the  heir's  writ  or 
oath  both  the  constitution  and  the  subsistence  of  the  debt, 
whether  the  original  debtor  died  during  the  currency  of  the 
three  years  or  after  they  had  terminated."(gr) 

(a)  Campbell  v.  Shearer,  16  May  1833,  11  S.  600. 
lb)  Mackay  V.  Ure,  13  Nov.  1847,  11  D.  982. 

(c)  Cooper  v.  Hamilton,  20  Feb.  1824,  2  S.  728  (N.  E.  609) ;  affiinied 
14  March  1826,  2  W.  &  S.  59. 

(d)  Bell's  Com.  voL  i.  334;  Bell's  Prin.  §  632;  Napier,  pp.  736  and 
798. 

(e)  12  July  1863, 15  D.  868. 

(g)  Dickson,  §  622 ;  Guthrie's  Bell's  Prin.  §  632 ;  Nicolson's  Erskine, 
p.  869^  note. 
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CHAPTEE     XVII. 

DISABILITIES  OF  LAW  AGENTS. 

1.  The  relation  of  asrent  and  client  not  only  involves  all  DiMbmties 

.      _  arising  from 

the  duties  and  obligations  implied  in  the  relation  of  principal  fiduciary 
and  agent,  but  it  also  subjects  professional  men  to  various  uwllgente. 
disabilities  arising  from  the  peculiar  position  of  trust  and 
confidentiality  which  they  occupy  towards  their  clients.  In 
this  aspect  a  law  agent  may  be  best  described  as  a  trustee 
who  is  entitled  to  remuneration  according  to  a  fixed  tariff,(a) 
but  who  is  not  allowed  to  make  any  additional  gain  or  profit 
at  the  expense  of  his  clients.  (6) 

2.  By  an  old  Scotch  statute,  still  in  force,  it  is  enacted  statute 

"  That  in  time  cumming  it  sail  not  be  leisum  to  onie  Lordes  22o,agamst 
of  the  Session,  ordinar  or  extraordinar.  Advocates,  Clerkes,  ci^°o£ 
Writters,  their  servandes,  or  ony  uther  member  of  the  Col-  pjPJIJ^* 
ledge  of  Justice,  or  ony  inferiour  judgementes  within  the 
Realme,  their  Deputes,  Clerkes,  or  Advocates,  directly  or  in- 
directly, be  themselves,  or  ony  utheris  in  their  names  to  their 
behove  or  utility:  To  buy  ony  landes,  teinds,  rowmes,  or 
possessions,  quhilkis  ar  depend  and  in  controversie  or  ques- 
tion betwixt  ony  parties,  or  hes  bene  dependand  and  not  as 
zit  decided :  Quhilks  gif  they  or  ony  of  them  do  and  contra- 
veens  the  premisses:  The  saids  Lordes  of  Session,  Advocates, 
Clerkes,  Writters,  their  servandes,  or  ony  uther  member  of 
the  Colledge  of  Justice,  or  ony  inferiour  judgements  within 
this  Realme,  their  Deputes,  Clerkes,  and  Advocates,  sail  amit 

(a)  As  to  deviationB  from  the  fixed  tariff,  see  ante,  p.  123. 

[b)  Tyrrell  v.  Baiik  of  London,  27  Feb.  1862,  10  Clark's  House  of 
Lords  Cases^  26. 
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and  tine  their  oflSce,  pleas,  and  all  priviledges  and  immuni- 
ties, bruiked  or  that  may  be  bniiked  by  them  be  virtue 

thereof."(c) 
How  the  3.  The  statute  appears  to  extend  to  procurators  in  the 

construecLi  inferior  courts ;  but  there  is  no  positive  decision  to  that  ef- 
fect, (d)  Although  mention  is  made  merely  of  lands,  teinds, 
rowmes,  or  possessions,  yet  assignations  of  moveables  or  of 
any  other  debateable  rights  are  held  to  be  prohibited  ob  pari- 
tatem  rationt8.{e)  But  as  it  is  only  the  purchase  of  processes 
actually  depending  in  court  that  is  prohibited,  there  is 
nothing  to  prevent  an  agent  from  taking  an  assignation  of  a 
claim  on  which  action  has  not  yet  been  raised,  (gr)  or  even  of 
an  action  in  which  the  summons  has  been  executed  but  not 
called  in  court, (A)  or  of  a  final  decree. (i)  It  is  doubtful 
whether  a  cause  which  has  been  submitted  to  a  judicial  re- 
feree is  a  depending  plea  in  the  sense  of  the  statute. (A)  The 
prohibition  does  not  extend  to  gratuitous  conveyances,(Z) 
nor  apparently  to  conveyances  ex  causa  necessaria,  as  for  re- 
lief of  cautionary  obligations  or  payment  of  debts,  (m)  In  one 
case,  an  agent,  who  before  raising  an  action  took  an  assigna- 
tion in  security  of  his  expenses  and  of  advances  to  be  made 

(c)  1594,  c.  216  (c.  220  in  the  small  edition  of  the  statutes).  In 
England  there  is  no  disqualification  peculiar  to  counsel  and  attorneys  in 
regard  to  the  purchase  of  property  pending  litigation ;  Paterson's  Compen- 
dium of  English  and  Scotch  Law,  p.  163.  But  both  professional  and  non- 
professional men  are  subject  to  the  restrictions  imposed  by  the  laws  relating 
to  maintenance  and  champerty.     See  ante,  p.  129. 

(d)  Mackenzie's  Obser\'ations  on  the  Acts  of  Parliament,  p.  290 ;  Forbes 
V,  Bean,  30  July  1774,  5  Br.  Sup.  530 ;  Johnston  v.  Rome,  1  Feb.  1831,  9 
S.  364. 

(e)  Mackenzie's  Observations  on  the  Acts  of  Parliament,  p.  289. 

(g)  Mowat  v.  M'Lellan,  6  July  1625,  M.  9496.  See  also  Tyson  v. 
Jackson,  22  Nov.  1861,  30  Beavan,  384. 

(h)  Richardson  v.  Sinclair,  30  July  1635,  M.  9496. 

(t)  Ruthven  v.  Weir,  23  June  1680,  M.  9499.  See  also  Collace  v. 
Elphinston,  22  March  1626, 1  Br.  Sup.  31. 

{k)  Forbes  v.  Bean,  30  July  1774,  5  Br.  Sup.  530. 

(I)  Mackenzie's  Observations  on  the  Acts  of  Parliament,  p.  289;  Hume 
V,  Hume,  30  July  1678,  M.  9498 ;  Purves  v.  Keith,  20  Dec.  1683,  M.  9500, 
3  Br.  Sup.  486. 

(m)  Purves  v.  Keith,  supra;  Southesk  v.  Eleis,  1676,  3  Br.  Sup.  105. 
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by  him  in  alimenting  his  client,  was  held  not  to  have  violated 
the  Act.(w) 

Although  an  agent  who  contravenes  the  statute  incurs  Ri^ht  ac- 
the  penalty  of  deprivation,  the  right  acquired  by  him  is  not  ^OTiraven- 
thereby  annulled,  (o)  'ZlX 

4.  A  law  agent  ought  not  to  request  or  accept  a  gift  or  Gift  or  gn- 
gratuity  from  a  client,  at  least  until  the  confidential  con-  ^^jj"*™ 
nection  between  them  has  been  completely  dissolved.  It 
has  never  been  decided  in  Scotland  that  gifts  made  during 
the  subsistence  of  the  relation  of  agent  and  client  are 
intrinsically  and  absolutely  null;  but  there  is  no  case 
in  which  the  Court  have  sustained,  while  in  two  cases 
they  have  set  aside,  such  gifts.  The  circumstances  of 
the  first  of  these  cases  were  as  follows: — An  agent,  who 
had  unexpectedly  recovered  more  than  £1000  of  a  debt  due 
to  a  client,  wrote  to  his  client  to  know  what  he  would  allow 
him  for  having  recovered  so  large  a  part  of  the  debt,  and 
incurred  so  much  risk,  trouble  and  expense.  In  point  of 
fact  the  agent  had  incurred  no  risk;  and  his  business 
account,  which  was  not  transmitted  to  the  client,  amounted 
to  only  £18.  The  client,  in  ignorance  of  these  circum- 
stances, agreed  to  discharge  the  agent  on  receiving  £500, 
and  to  allow  him  to  keep  the  remainder.  But  the  Court  of 
Session  held  that  the  discharge  was  not  binding,  and  that 
the  client's  heir  was  entitled  to  recover  payment  of  the 
balance  of  the  debt,  under  deduction  of  the  agent's  business 
account,  (p)  In  aflBrming  this  judgment  in  the  House  of 
Lords,  Lord  Giflford,  however,  observed  that  if  the  client  had 
acted  with  the  full  knowledge  of  his  situation,  he  could  not 
have  required  back  his  bounty,  but  that  it  was  the  agent's 
duty  to  disclose  the  real  situation  before  desiring  his  client 

(n)  Forbes  v.  Bean,  supra.  See  also  Fraser  v.  Dunbar,  6  June  1839, 1 
D.  882 ;  and  Walker  v.  Wedderspoon,  23  March  1843,  2  Bell's  App.  67. 

(o)  Mackenzie's  Observations  on  the  Acts  of  Parliament,  p.  289 ;  Stair, 
i.  14.  2 ;  Colt  V,  Cunningham,  and  Cunningham  v.  Maxwell,  5  June  1611, 
M.  9495;  Purves  v,  Keith,  supra;  Hornet;,  Home,  15  Dec.  1713,  M.  9502; 
Drysdale  v.  Naime,  28  Jan.  1835, 13  S.  348.  See,  however,  the  opinion 
of  Lord  Cringletie  in  Johnston  v,  Rome,  1  Feb.  1831,  9  S.  364. 

(jp)  Long  V.  Taylor,  8  June  1821,  1  S.  58  (N.  E.  59). 
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to  make  him  a  gift.(g)  In  the  second  of  the  cases  referred 
to,  a  needy  and  embarrassed  client  had,  in  order  to  obtain  an 
immediate  advance  of  money,  entered  into  a  minute  of  agree- 
ment with  his  law  agent  during  the  subsistence  of  the  con- 
nection between  them,  whereby  he  agreed  to  make  a  gift  of 
£1000,  as  a  reward  for  the  extra  trouble  which  the  agent 
had  had  in  the  management  of  his  business,  and  the  zealous 
manner  in  which  he  had  conducted  it.  The  Court  held  the 
agreement  to  be  null  **  in  the  circumstances  of  the  case ;" 
but  decided  opinions  were  expressed  by  Lord  Wood  and  Lord 
Cowan  that  a  gift  by  a  client  to  his  law  agent  is  absolutely 
null,  irrespective  of  the  particular  circumstances  in  which  it 
may  be  granted,  (r) 
Law  of  B.  These   opinions  were   chiefly  founded  on   a  review 

to^pfte^tT  ^^  some  previous  English  cases  on  the  subject;  but  the 
solicitors,  more  recent  decisions  of  the  Court  of  Chancery  seem  to 
establish  a  less  rigorous  principle.  Thus,  Vice-Chancellor 
Stuart  observed  in  1861 — "  The  law  of  this  Court  as  to  gifts 
by  a  client  to  his  solicitor,  I  think,  is  perfectly  established. 
The  principle  is,  that  the  relation  of  solicitor  and  client  is 
one  of  such  high  confidence  on  the  part  of  the  client  that 
the  solicitor  is  considered  to  have  an  amount  of  influence 
over  the  mind  and  action  of  his  client,  which,  in  the  eye  of 
this  Court,  while  that  influence  remains,  makes  it  almost 
impossible  that  the  gift  can  prevail.  The  principle  of 
influence  vitiates  the  gift ;  but  the  presumption  of  influence 
may  be  rebutted  by  circumstances  short  of  the  total  dis- 
solution of  the  relation  of  solicitor  and  client.  That  relation 
is  only  looked  at  as  creating  the  influence ;  and,  as  soon  as 
circumstances  of  evidence  are  introduced  which  remove  all 
effect  of  the  influence,  whether  the  relation  subsists  or  not, 
if  the  influence  of  that  relation  is  removed,  there  is  no  in- 
capacity on  the  part  of  the  solicitor  to  become  the  object  of 
his  client's  bounty,  and  to  be  the  recipient  from  his  client  of 
a  gift  which  will  be  valid  at  law  and  in  equity ."(«)     Again, 


(q)  28  May  1824,  2  S.  App.  233. 

(r)  Anstruther  v,  Wilkie,  31  Jan.  1866,  18  D.  405. 

(»)  In  re  Holmes,  21  Nov.  1861,  3  Giffard,  345. 
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in  1863,  it  was  observed  by  the  same  judge,  that  a  gift  by  a 
client  to  his  solicitor  "  is  subject  to  be  set  aside,  unless  there 
be  clear  evidence  of  the  removal  of  that  pressure  upon  the 
client,  which  the  Court  always  presumes  where  the  relation 
of  solicitor  and  client  is  proved  to  subsist."(0  ^^  another 
case,  it  was  observed  by  the  Master  of  the  Rolls  (Sir  John 
Eomilly) — "  I  fuUy  concur  in  the  argument  and  observation, 
that  a  solicitor  does  not  stand  in  any  different  situation  from 
any  other  person,  and  that  there  is  nothing  ipso  facto  in  the 
relation  of  solicitor  and  client  which  makes  it  impossible  for 
a  solicitor  to  receive  a  gift  from  his  client.  But  when  the 
gift  has  been  fully  established,  the  question  then  arises 
whether  undue  influence  has  been  exercised ;  and  then  the 
fact  of  the  relation  of  solicitor  and  client  is  an  ingredient  in 
estimating  the  extent  of  the  actual  or  probable  influence 

exercised  over  the  donor I  am  of  opinion  that, 

in  all  these  cases,  you  must  not  take  into  account  the 
evidence  of  the  recipient  himself;  the  gift  must  be  esta- 
blished by  separate  and  independent  evidence,  and  if  there 
were  separate  and  independent  evidence  here,  1  should  up- 
hold the  gift."(^)  These  opinions,  it  may  be  observed,  are 
in  conformity  with  the  elaborate  judgment  delivered  in  1834 
by  Lord  Chancellor  Brougham  in  the  leading  case  of  Hunter 
V.  Atkin8,{x)  And  there  is  one  English  case,  decided  in  1854, 
in  which  the  Lords  Justices,  reversing  the  judgment  of  Vice- 
Chancellor  Stuart,  sustained  a  gift  to  a  solicitor  of  a  pro- 
missory-note for  £1000,  made  by  a  client  in  his  lifetime,  and 
confirmed  by  his  will.(y) 

{t)  (yBrUn  V.  Leans,  30  Jan.  1863,  32  Law  Journal,  Cliancery,  672. 

(tt)  H^aUcer  v.  Smith,  26  Feb.  1861,  29  Beavan,  394.  In  this  case,  a 
lady  having  (as  was  alleged)  made  a  voluntary  gift  to  her  solicitor  of  ;£500 
East  India  Stock,  which  was  transferred  into  his  name  under  a  power  of 
attorney  executed  by  her  in  favour  of  another  person  two  days  previously, 
aud  the  transaction  having  been  kept  secret,  and  no  other  solicitor  em- 
ployed in  the  transaction,  it  was  held  that  the  gift  could  not  be  sustained. 

\x)  Hunter  v.  Atkins,  24  Feb.  1834,  3  Mylne  &  Keen,  135;  Tudor's 
Leading  Calses  in  Equity,  4th  edition,  p.  591. 

(y)  Hindsim  v.  Weatherill,  30  May  1854,  23  Law  Journal,  Chancery, 
820. 
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Agent  pre-  6.  By  the  civil  law  a  person  who  drew  a  will  for  another 
Fn  his^own  was  absolutely  disqualified  from  taking  any  benefit  under 
favour.  j^^gj  "jijig  doctrine,  however,  has  been  adopted  into  the 
law  of  Scotland  only  to  the  extent  of  invalidating  the  nota- 
rial execution  of  a  deed  where  the  notary  by  whom  it  bears 
to  be  signed  takes  any  benefit  under  it,  or  is  named  trustee 
or  executor,  (a)  In  neither  England  nor  Scotland  is  a  will 
or  legacy  invalidated  by  the  mere  fact  that  the  party  in- 
tended to  be  benefited  acted  as  the  solicitor  or  law  agent  of 
the  testator  in  preparing  the  deed  ;(6)  but  the  conduct  of  a 
professional  man  in  such  circumstances  is  viewed  with  the 
greatest"  suspicion.  "  In  many,  perhaps  in  most  cases,  the 
presumption  against  the  deed  created  by  the  mere  circum- 
stance that  the  party  favoured  is  the  law  agent  who  pre- 
pared it,  will  supply  the  want  of  all  other  element  of  fraudu- 
lent impetration.  It  never  can  be  the  proper  course  in  any 
ordinary  circumstances  for  a  law  agent  so  to  act,  and  it  will 
always  be  upon  him  to  show  that  the  making  of  the  settle- 
ment in  his  favour  was  the  free  and  uninfluenced  act  of  the 
testator,  entertained  and  carried  through  with  an  entire 
knowledge  of  its  effect."(c)  The  English  cases  on  this  sub- 
ject (the  circumstances  of  which  need  not  be  detailed,  as 


(z)  D.  xxxiv.  8, 1. 

(a)  Feme  v,  Ferrie's  Trs.,  23  Jan.  1863,  1  Macph.  291. 

(6)  BakeT  v.  Batt,  16  May  1838,  2  Moore's  Privy  Council  Reports,  317 ; 
Barry  v,  Butlin,  8  Dec.  1838,  2  Moore's  Privy  Council  Reports,  480; 
Eindson  v.  Weatherhill,  30  May  1854,  5  De  Gex,  Macnaughten  &  Gordon, 
301 ;  Grieve  v.  Cunningham,  17  Dec.  1869,  8  Macph.  317. 

(c)  F&r  Lord  Barcaple  and  Lord  President  Inglis,  in  Grieve  v,  Cun- 
ningham, 17  Dec.  1869,  8  Macph.  317  In  this  case,  the  circumstances  of 
which  were  as  follows,  the  will  was  sustained  by  the  Court : — ^The  testa- 
trix was  an  old  lady,  whose  nearest  relative  was  a  cousin,  to  whom  she 
was  not  particularly  attached.  She  had  a  strong  friendly  regard  for  her 
law  agent,  and  for  three  or  four  years  before  her  death  she  expressed  her 
intention  of  leaving  him  the  bulk  of  her  property.  This  she  ultimately 
did,  the  agent  preparing  the  deed.  The  witnesses  to  its  execution  were 
satisfied  that  the  will  expressed  the  true  and  deliberate  intention  of  the 
testatrix.  See  also  Clark  v.  Spence,  16  July  1824, 3  Mur.  469  and  477 ;  Ha- 
warden  v.  Dunlop,  31  May  1861,  23  D.  923  ;  and  the  English  cases  of 
Bwrry  v.  Butlin,  Eindson  v.  Weatherill,  and  Walker  v.  Smith,  mpra,  in 
which  legacies  to  attorneys  were  sustained. 
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they  involve  peculiarities  of  English  law)  farther  establish 
the  general  principle,  that  a  solicitor  will  be  precluded  from 
taking  any  benefit  under  a  will  prepared  by  himself,  where 
he  has  not  afforded  his  client  every  information  regarding 
the  nature  and  eflfect  of  its  provisions,  (d) 

7.  As  long  as  a  law  agent  acts  for  a  party,  he  ought  not  Bargains 
to  enter  into  any  bargains  or  transactions  with  him ;  for,  ^^onsl^- 
on  account  of  the  fiduciary  nature  of  the  relation  of  agent  J^^^j^^* 
and  client,  such  bargains  are  regarded  by  the  laws  of  both 
England  and  Scotland  as  contrary  to  public  policy,  and  may 
be  set  aside  at  any  time  within  the  prescriptive  period,  (e) 
The  general  principles  established  by  the  decisions  of  the 
courts  in  both  countries  are  briefiy  these : — that  a  law  agent 
who  is  not  acting  as  the  legal  adviser  of  a  party  in  hoc  re,  is 
not  disqualified  from  transacting  with  him,(gr)  being  only 
bound  at  most  to  show  that  he  gave  fair  value  and  withheld 
no  information  which  he  himself  possessed ; (A)  but  that, 
though  the  relation  of  agent  and  client  may  have  been  dis- 
solved, the  disability  continues  so  long  as  the  reasons  on 
which  it  is  founded,  viz.,  the  inequality  necessarily  arising 
from  a  client's  dependence  on  his  legal  adviser,  and  the  pre- 
sumed exercise  of  undue  influence,  continue  to  operate  ;(i) 
that  transactions  entered  into  during  the  subsistence  of  the 
relation  of  agent  and  client  are  not  absolutely  null  ;{k)  unless 

(d)  Paine  v.  Hall,  25  Feb.  1812,  18  Vesey,  475 ;  Balch  v.  Symes,  7  Feb. 
1823,  Turner  &  Russell,  87  ;  BuMey  v.  JFilford,  1  July  1834,  2  Clark  & 
Fiimelly,  102 ;  Nanney  v.  WilXiams,  9  June  1856,  22  Beavan,  452  ;  Cw- 
ley  V.  Stafford,  28  May  1857, 1  De  Gex  &  Jones,  238 ;  Segrave  v.  Kmoan, 
Tudor's  Leading  Cases  in  Equity,  4th  edition,  p.  588. 

(e)  Aberdeen  Railway  Co.  v,  Blaikie,  20  July  1854,  1  Macq.  461.  As 
to  agreements  in  regard  to  the  amount  of  remuneration,  see  ante,  p.  124. 

(g)  Cane  v.  AUen,  16  May  1814,  2  Dow,  289 ;  Austin  v.  Chamibers, 
15  Aug.  1838,  6  Clark  &  Finnelly,  1 ;  Harris  v,  Robertson,  16  Feb.  1864, 
2  Macph.  664.    See  also  McLaren  on  Wills  and  Succession,  voL  ii.,  p.  353. 

(h)  Edwa/rds  v.  Meyrick,  29  July  1842,  12  Law  Journal,  Chancery,  52. 

1%)  Carter  v.  Palmer,  8  March  1842,  8  Clark  &  Finnelly,  657;  Gibbs  v. 
Daniel,  3  May  1862,  4  Giffard,  1 ;  See  also  Ex  parte  Lacey,  5  Feb.  1802, 
6  Vesey,  625. 

(k)  Hotchkis  &  Tytler  v.  Dickson,  19  July  1820,  2  Bligh's  App.  303, 
where  the  House  of  Lords  sustained  a  compromise  of  a  doubtful  claim 


254  DISABILITIES  OF  LAW  AGENTS. 

the  agent  has  concealed  the  fact  that  he  was  the  contracting 
party; (Z)  that  such  transactions  cannot  be  impeached  by  third 
parties  ;(w)  that  they  are  reducible  at  the  instance  of  the 
client  or  his  representatives,  unless  the  claim  is  barred  by 
prescription  or  Tnora  and  taciturnity  \{n)  that  they  will  be 
set  aside  if  there  has  been  the  slightest  impropriety  in  the 
agent's  conduct,  or  the  least  inadequacy  in  the  amount  of  con- 
sideration or  cause  of  granting  ;(o)  that  the  onus  of  proving 
the  fairness  of  the  transaction  lies  on  the  agent  \{p)  and  tliat 
he  must  prove,  by  other  evidence  than  the  deed  constituting 
or  embodying  the  transaction  in  question,  the  actual  receipt 
by  his  client  of  the  money,  in  consideration  of  which  the 
deed  bears  to  have  been  granted,  (g) 
Agent  may  g.  The  general  rule,  that  a  law  agent  is  not  entitled  to 
rity  from  deal  with  a  client,  does  not  preclude  him  from  taking  secu- 
rity, real  or  personal,  for  the  amount  of  his  business  accounts 
and  cash  advances,  (r)    He  may  even  take  security  for  future 

between  a  party  and  his  legal  adviser,  in  respect  it  had  been  effected  with 
equal  knowledge  of  the  facts,  and  without  any  improper  or  fraudulent  in- 
ducement. See  also  Cane  v.  AlleUy  supra  ;  Champion  v.  Righy,  18  March 
1839,  9  Law  Journal,  Chancery,  211 ;  and  Hunter  v.  AtkiTis,  24  Feb.  1834, 
3  Mylne  &  Keen,  113. 

(Z)  Murphy  v.  O^Shea,  3  June  1846,  2  Jones  &  La  Touche,  422  ;  Lewit 
V.  HUlman,  25  March  1852,  3  Clark,  607 ;  Gourlay's  Trs.  v.  Kerr,  6  Dec 
1856,  19  D.  135,  and  6  June  1857,  19  D.  789.  See  also  Anderson  v.  Stew- 
art, 16  Dec  1814,  18  F.C.  108. 

(m)  Aberdein  v,  Stratton's  Trs.,  29  March  1867,  5  Macph,  726  ;  Patti- 
Bon  V,  Roy  Blunt,  &c.,  28  Nov.  1845,  18  Jur.  88 ;  Elias  v.  Black,  9  July 
1856,  18  D.  1225  ;  Knight  v.  Bower,  1  July  1867,  23  Beavan,  609. 

(n)  Champion  v.  Righby,  18  March  1839, 9  Law  Journal,  Chancery,  211 ; 
Charter  v.  Trevelyan,  5  Sept  1844,  11  Clark  &  Finnelly,  714. 

(o)  Savery  v.  King,  9  May  1856,  5  Clark,  627  ;  Gresley  v.  Mousley, 

17  Jan  1862,  31  Law  Journal,  Chancery,  637. 

(p)  Car^)ome  v.  Barsham,  26  June  1839,  2  Beavan,  76  ;  Champion  v. 
Righby,  18  March  1839, 9  Law  Journal,  Chancery,  211 ;  Molony  v.  Keman, 
13  Jan.  1842,  2  Drury  &  Warren,  31 ;  Holman  v.  Loynes,  25  Jan.  1854, 
23  Law  Journal,  Chancery,  529  ;  Anstruther  v,  Wilkie,  31  Jan.  1856, 

18  D.  405  ;  Spencer  v.  Topham,  21  July  1856,  22  Beavan,  673  ;  Harris  v, 
Robertson,  16  Feb.  1864,  2  Macph.  664. 

{q)  Walker's  Exrs.  v.  Law's  Trs.,  14  Nov.  1833,  12  S.  44,  9  F.  32 ; 
Gresley  v.  Mousley,  17  Jan.  1862,  31  Law  Journal,  Chancery,  537. 

(r)  Walker's  Exis.  v.  Law's  Trs.,  14  Nov.  1833,  12  S.  44  ;  HiUsY. 
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debt'S.(«)  But  in  all  cases  the  security  will  be  eflFectual  only 
to  the  extent  to  which  the  client  is  ultimately  found  to  be 
justly  addebted.(^)  At  any  time  that  a  client  is  not  bank- 
rupt, but  is  master  of  his  own  affairs,  he  may  hypothecate 
his  title-deeds  or  other  papers  by  simply  handing  them  over 
to  his  agent,  and  thus  create  a  valid  security  for  the  amount 
of  business  accounts  incurred  by  him.(t4) 

9.  Even  a  purchase  by  a  law  agent  of  the  property  of  a  Purchase  of 
client  is  not  absolutely  null,(t;)  unless  it  has  been  carried  perty.^^™' 
through  in  name  of  a  third  party  without  disclosing  the  fact 
of  the  agent  being  the  true  purchaser  ;(«)  but  it  may  be  re- 
duced if  the  price  is  inadequate  or  the  transaction  is  other- 
wise improper,  (y)     In  such  circumstances,  the  conveyance 

Moore,  16  June  1848,  17  Law  Journal,  Chancery,  385 ;  Johnson  v.  Fese- 
meyer,  21  July  1858,  3  Be  Oez  &  Jones,  13  ;  Pearson  v.  Benson,  25  Jan. 
1860,  28  Beavan,  598.  As  to  taking  a  bill  from  an  insolvent  client  in 
order  to  secure  a  preference,  see  M*Ewen  v,  Doig,  30  May  1828,  6  S.  889. 

(«)  Forbes  v.  Bean,  30  July  1774,  5  Br.  Sup.  530;  Eraser  v.  Dunbar, 
6  June  1839,  1  D.  882  ;  Walker  v.  Wedderspoon,  23  March  1843,  2  Bell's 
App.  57  ;  Hawarden  v,  Dunlop,  31  May  1861,  23  D.  923 ;  As  to  the  mode 
in  which  a  heritable  security  for  a  future  debt  may  be  constituted,  see 
Bell's  Lectures  on  Conveyancing,  p.  1078.  In  England  it  was  formeriy 
illegal  for  attorneys  and  solicitors  to  take  security  for  future  costs  ;  but 
they  may  now  do  so,  under  33  and  34  Vict.  c.  28,  §  16. 

(0  Cases  sv.'pra.  See  also  Berry  v,  Anderson,  13  June  1821, 1  S.  66, 
affirmed  2  S.  App.  213. 

(tt)  See  Chapter  XV.  ante,  p.  208. 

(v)  Douglas  V.  Dalrymple,  26  Jan.  1770,  2  Pat  App.  187.  Per  Lord 
Chancellor  Loughborough  in  York  Buildings  Co.  v.  Mackenzie,  13  May 
1795,  3  Pat.  App.  378 ;  Gibstm  v.  Jeyes,  9  July  1801,  6  Vesey,  206 ;  Mmy- 
tesquieu  v.  Sandys,  11  Nov.  1811,  18  Vesey,  301 ;  Champion  v.  Rigby,  18 
March  1839, 9  Law  Journal,  Chancery,  211. 

(a;)  Woodhcmse  v.  Meredith,  1  March  1820,  1  Jacob  &  Walker,  204 ; 
Lewis  V.  HiUma/fi,  25  March  1852,  3  Clark,  607  ;  Gourla/s  Trs.  v.  Kerr, 
6  Dec.  1856,  19  D.  135,  and  6  June  1857, 19  D.  789.  See  also  Broohman 
V.  BothschUd,  16  July  1829,  3  Simon,  153;  Gillett  v.  Pefppercome,  27  July 
1840,  3  Beavan,  78 ;  Bank  of  Bengal  v.  Macleod,  6  July  1849,  7  Moore, 
Privy  Council,  35  ;  ChaHer  v.  Trevelyan,  5  Sept.  1844, 11  Clark  &  Fin- 
nelly,  714;  Pophom  v.  Exham^  31  May  1860,  10  Irish  Chancery  Re- 
ports, 440. 

'  (y)  Gresley  v.  Mousley,  17  Jan.  1862,  31  Law  Journal,  Chancery,  537  ; 
York  Buildings  Co.  v.  Mackenzie,  supra. 
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can  stand  only  as  a  security  for  the  amount  of  the  purchase 
money.  («)  In  one  case,  law  agents  who  had  been  instructed 
to  sell  certain  shares  were  held  liable  in  damages  to  their 
client  for  having  themselves  purchased  the  shares  without 
communicating  with  him.  (a) 
Pnrchases  10.  The  disability  of  law  agents  in  regard  to  purchases 

^^^^  from  their  clients  is  not  confined  to  voluntary  or  private 
transactions,  but  extends  to  the  case  of  a  purchase  at  a  judi- 
cial sale,  or  at  a  public  auction.  In  the  leading  case,  of 
York  Buildings  Co,  v.  Mackenzte^(b)  the  common  agent  em- 
ployed in  an  action  of  ranking  and  sale  had  purchased  the 
estate  at  a  judicial  sale  carried  on  under  his  directions,  and 
remained  in  possession  for  eleven  years  thereafter,  when  an 
action  of  reduction  was  raised  by  the  creditors.  The  House 
of  Lords,  reversing  the  judgment  of  the  Court  of  Session,  re- 
duced the  sale,  and  ordered  the  agent  to  refund  all  the  rents 
and  profits  which  ho  had  drawn,  without  prejudice  to  his  title 
to  reclaim  the  original  price,  money  expended  by  him  in  per- 
manent improvements,  and  interest  thereof.  This  decision 
has  been  followed  by  a  great  number  of  analogous  cases, 
fairly  establishing  the  general  principle  that  a  purchase  by 
a  trustee  for  sale  (that  is,  a  person  exposing  for  sale  property 
not  his  own)  is  illegal,  and  may  be  set  aside  at  the  suit 
of  any  party  interested  in  obtaining  the  highest  possible 
price,  (c)  A  law  agent  who  has  been  employed  to  conduct  a 
public  sale  is  thus  absolutely  disqualified  from  becoming  a 
purchaser  ;(c?)  and  probably  a  similar  disqualification  will 

(a)  Walker's  Exrs.  v.  Law's  Trs.,  14  Nov.  1833,  12  S.  44  ;  Sandersmiy. 
Olass,  11  May  1742,  2  Atkyns,  296 ;  Wood  v.  Dovmes,  2  July  1811,  18 
Vesey,  120 ;  King  v.  Savery,  25  Feb.  1863,  1  Smale  &  Giffard,  271 ;  Pear- 
son v.  Benson,  25  Jan.  1860,  28  Beavan,  598 ;  Douglas  v.  CulvenoeU,  1 
March  1862,  31  Law  Journal,  Chancery,  543. 

(a)  Gourlay's  Trs.  v.  Kerr,  6  Dec.  1856, 19  D.  135,  and  6  June  1867, 
19  D.  789. 

(6)  13  May  1795,  3  Pat.  App.  378.  See  also  1  Macq.  481,  foot-note; 
McLaren  on  Wills  and  Succession,  ii.  347 ;  and  Menzies  v,  Menzies,  21 
June  and  30  July  1712,  4  Br.  Sup.  899. 

(c)  M'Laren  on  Wills  and  Succession,  vol.  ii.  p.  346  ;  Lewin  on  Trusts, 
5th  edition,  p.  359. 

{d)  Gillies  v.  MO-achlan's  Reps.,  11  Feb.  1846,  8  D.  487;  Thorbum  v. 
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attach  to  an  agent  who,  though  not  engaged  in  the  actual 
management  of  the  sale,  has  intervened  on  behalf  of  parties 
interested  in  it,  so  as  to  render  it  his  duty  to  assist  in  obtain- 
ing the  highest  possible  price,  (e)  In  one  case,  however,  an 
accountant,  who  had  been  employed  to  examine  and  to  report 
upon  the  affairs  of  a  bankrupt  estate,  was  held  not  to  be 
thereby  disqualified  from  purchasing  at  a  public  roup  debts 
due  to  the  estate  \{g)  and  it  has  been  held  by  the  House  of 
Lords,  aflBlrming  the  judgment  of  the  Court  of  Session,  that 
it  is  not  a  valid  objection  to  a  sale  of  part  of  an  entailed 
estate  for  redemption  of  the  land-tax,  that  the  purchase  has 
been  made  by  the  advocate  who  subscribed  the  petition  to 
the  Court  for  authority  to  sell.  (A) 

11.  The  general  principle,  that  a  law  agent  is  not  entitled  Agent  not 
to  make  any  gain  or  profit  at  the  expense  of  a  client,  is  ap-  prom  at 
plicable  to  transactions  between  agents  and  third  parties,  as  ^^^ 
weU  as  to  those  between  agents  and  clients,  (t)     Thus,  an 
agent  or  factor  who  purchases  property  with  the  funds,  or  by 
means  of  the  credit,  of  a  client  or  constituent,  is  bound  to 
make  over  the  property  to  his  employer,  or  to  communi- 

Martm,  8  July  1863, 15  D.  845 ;  Gourlay's  Tra.  v.  Kerr,  6  Dec.  1866,  19 
D.  136,  and  6  June  1857,  19  D.  789 ;  WMc(nnh  v.  Mmchm^  4  July  1820, 
6  Haddock,  91 ;  Sidney  y.  Banger,  10  June  1841, 12  Simon,  118 ;  Aikins 
v.  Dalr/uge,  10  July  1847, 12  Iriah  Equity  Reports,  1 ;  In  re  Bhy^s  Trust, 
10  Nov.  1849, 1  Macnaughten  &  Gordon,  448 ;  Salmon  v.  CuUs,  5  Dec, 
1850, 4  De  Gex  &  Smale,  125  ;  Dmton  v.  D<mner,  16  July  1856,  23  Beavan, 
285 ;  Popham  v.  Exham,  31  May  1860, 10  Irish  Chanceiy  Reports,  440 ; 
In  re  Bomaym^s  Estate,  22  Jan.  1863, 13  Irish  Chancery  Reports,  444 

(e)  Tudor's  Leading  Cases  in  Equity,  4th  edition,  p.  159.  In  a  recent 
English  case,  where  property  judicially  sold  by  a  mortgagee  was  purchased 
by  a  solicitor  whose  name  appeared  in  the  particulars  of  sale  as  one  of 
several  from  whom  information  could  be  got,  and  who  acted  for  creditors 
of  the  mortgagee,  but  had  never  been  consulted  about  the  sale,  the  pur- 
chase was  sustained  by  Sir  G.  M.  Giffaid,  L.  J.  (reversing  the  decision  of 
Lord  Ronully,  the  Master  of  the  Rolls) ;  Guest  v.  Smythe,  3  May  1870, 
6  Law  Reports,  Chancery  Appeals,  551.  But  this  decision  does  not  seem 
to  have  met  with  general  approvaL    See  Tudor's  Leading  Cases,  p.  161. 

{g)  Smith  v.  Robertson  &  Jeffrey,  10  Feb.  1826,  4  S.  442  (N.  K  448). 
See,  however,  Hamilton  v,  Wright,  2  Aug.  1842,  1  Bell's  App.  374. 

(h)  £.  of  Wemyss  v.  Montgomery,  25  Feb.  1824,  2  S.  App.  1. 

(t)  Hobday  v.  Pet^s,  27  April  1860,  28  Beavan,  349. 

B 
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cate  any  benefit  thence  arising.  (A:)  Similarly,  an  agent 
employed  to  purchase  a  property  for  a  client  is  not  entitled 
to  make  any  arrangement  with  the  seller,  whereby  he  may 
make  a  gain  to  himself  at  his  client's  expense,  and  any 
such  gain  must  be  repaid  to  the  client.  (Z)  Again,  an 
agent  or  factor  cannot  purchase  for  his  own  behoof  any 
debt  or  claim  against  his  employer,  (m)  or  compensate  the 
latter's  claims  against  him  by  obtaining  an  assignation  of 
counter  claims  ;(7^)  and  he  is  bound  to  communicate  any 
eases  which  he  may  obtain  from  creditors,  (o)  An  agent 
or  factor,  however,  is  not  bound  to  communicate  con- 
tingent benefits  arising  from  his  employment.  Thus, 
where  a  person  who  had  been  employed  by  his  brother  in 
India  to  manage  a  small  landed  estate  in  this  country, 
and  to  invest  in  heritable  security  any  sums  remitted  to 
him,  bought  up  the  land-tax  on  the  estate,  and  the  con- 
stituent on  being  informed  did  not  object,  it  was  held  that 
the  factor,  on  succeeding  to  the  estate  as  heir  to  his  brother, 
was  not  liable  to  the  latter's  executors  for  the  money  so  in- 
vested, (jj) 
Agents  now  12.  Law  agents  have  always  been  regarded  by  the  law  of 
vHtaws^*  Scotland  as  competent  witnesses  against  their  clients, 
for  their  excopt  in  regard  to  confidential  communications  ;(g)  but 
they  were  formerly  inadmissible  as  witnesses  for  their 
clients  in  all  but  a  few  exceptional  cases,  (r)     The  law  on 

(ife)  Gillies  v.  M'Lachlan's  Reps.,  11  Feb.  1846,  8  D.  487. 

(Q  TyrvM  y.  Bank  of  London,  27  Feb.  1862,  31  Law  Journal,  Chanceiy, 
369,  10  Clark's  House  of  Lord's  Cases,  26. 

(m)  Murray  v.  Murray,  16  June  1710,  M.  9504,  and  9214  ;  Ex  parte 
James,  9  April  1803,  8  Vesey,  337 ;  Garter  v.  Patmer,  8  March  1842,  8 
Clark  &  Finnelly,  657.  See  also  Hamilton  v.  Wright,  2  Aug.  1842,  1 
Bell's  App.  374. 

(n)  Pearson  v.  Murray,  9  Nov.  1672,  M.  2625 ;  Ford  v.  Ciichton,  20 
July  1738,  M.  4065. 

(o)  Ludqubaim  v.  Haddo,  28  March  1632,  M.  9503 ;  Murray  v,  Mur- 
ray, supra;  Coisan  v.  M'Gowan,  15  Jan.  1736,  M.  9504. 

(p)  Graham  v.  Freer,  14  Jan.  1824,  2  S.  606  (N.  E.  518). 

(9)  Tait  on  Evidence,  384 ;  Dickson  on  Evidence,  §  1734.  As  to  Con- 
fidential Communications,  see  Chapter  XVIII.,  p.  262. 

(r)  Ersk.  iv.  2.  25  and  28  ;  More's  Notes  to  Stair,  414  ;  Bell's  Piin. 
§  2253  ;  Taif  8  Evidence,  367  and  376. 
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this  subject  has,  however,  been  placed  on  a  more  satisfac- 
tory footing  by  the  Evidence  Acts  of  1862  and  1853.  («)  By 
the  Act  of  1852  it  is  inter  alia  declared  that  no  person 
adduced  as  a  witness  in  Scotland  before  any  court  or  before 
any  person  having  by  law  or  by  consent  of  parties  authority 
to  take  evidence,  shall  be  excluded  from  giving  evidence 
by  reason  of  agency  or  of  partial  counsel,  provided  always 
that  nothing  in  the  Act  contained  "  shall  affect  the  right  of 
any  party  in  the  action  or  proceeding  in  which  such  witness 
shall  be  adduced  to  examine  him  on  any  point  tending 
to  affect  his  credibility ;"  and  where  any  person  who  is  or 
has  been  an  agent  shall  be  adduced  and  examined  as  a 
witness  for  his  client,  touching  any  matter  or  thing  to  prove 
which  he  could  not  competently  have  been  adduced  and 
examined  according  to  the  existing  law  and  practice  of 
Scotland,  it  shall  not  be  competent  to  the  party  adducing 
such  witness  to  object,  on  the  ground  of  confidentiality,  to 
any  question  proposed  to  be  put  to  such  witness  on  matter 
pertinent  to  the  issue."(0  ^J  *^®  -^^^t  of  1853,  which  re- 
peals a  restrictive  clause  in  the  Act  of  the  previous  year, 
it  is  made  competent  to  adduce  as  a  witness  in  any 
action  or  proceeding  any  person  who  shaB  at  the  time  when 
he  is  so  adduced  as  a  witness  be  acting  as  agent  in  the  action 
or  proceeding  in  which  he  is  so  adduced,  (t^)  But  this  pro- 
vision does  not  apply  to  the  case  of  an  agent  conducting  a 
consistorial  cause,  viz.,  "  any  action,  suit,  or  proceeding 
instituted  in  Scotland  in  consequence  of  adultery,  or  for  dis- 
solving any  marriage,  or  for  breach  of  promise,  or  in  any 
action  of  declarator  of  marriage,  nullity  of  marriage,  putting 
to  silence,  legitimacy  or  bastardy,  or  in  any  action  of  adher- 
ence or  separation/'(t;)  An  agent  acting  in  any  such 
cause  cannot  be  adduced  as  a  witness  therein,  ''  excepting 
in  so  far  as  the  same  may  be  competent  by  the  existing  law 


(«)  15  Vict  c.  27  ;  and  16  Vict  c.  20. 

(t)  15  Vict,  c  27,  §  1.  Prior  to  the  passing  of  the  Evidence  Act,  it  was 
held  that  a  client  by  calling  his  agent  as  a  witness  waived  the  privilege  of 
confidentiality  ;  Forteith  v.  E.  of  File,  20  March  1821,  2  Mur.  467. 

(t*)  16  Vict  c  20,  §  2. 

\v)  16  Vict  c.  20,  §  4. 

b2 
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and  practice  of  ScotlanA''(a?)     This  exception  renders  it 
necessary  to  state  briefly  in  what  circnmstances  the  law  and 
practice  of  Scotland  formerly  permitted  the  agent  conduct- 
ing a  canse  to  be  adduced  as  a  witness  for  his  client, 
former  rale        13  The  general  rule  of  law   was   that,  although  the 
qualification  agent  Conducting  a  cause  could  be  examined  as  a  haver,  (y) 
^!(^ng   ^®  ^^  inadmissible  as  a  witness  in  regard  to  facts  which 
* ^^rS)i"*S  ^^  occurred  previous  to  his  employment.(2)    An  agent 
oonaiatoriai  who  had  couductcd  ouo  causo  was  inadmissible  in  another 
arising  out  of  it,  and  dependent  on  the  same  facts,  (a)    The 
partners  of  an  agent  conducting  a  cause  were  equally  inad- 
missible, even  though  they  had  abstained  from  taking  any 
part  in  its  management.  (&)    A  person  who  had  once  been 
agent  in  the  cause  could  not  be  called  to  prove  what  he  did 
when  acting  as  agent  in  the  cause,  (c)     But  an  equitable  ex- 
ception  was  introduced,  "  that  an  agent,  attorney,  or  solicitor 
was  always  competent  to  give  testimony  in  any  cause  in 
which  they  might  be  employed,  where  it  is  impossible  to 
come   to  that  species  of   evidence  in  any  other  manner 
whatever,  and  therefore    nece8sary.^(c2)     In  many  cases, 
accordingly,  the  agent  conducting  the  cause  was  allowed  to 
be  examined  in  rtgard  to  the  preparation, (e)  execution,(^) 
or  delivery  of  a  deed,  (A)  and  the  condition  of  the  grantor's 


(z)  16  Vict  c  27,  §  2  ;  16  Vict  c  20,  §  4. 

{y)  Cameron  v.  Cameron,  2  March  1810,  Hume,  901. 

(z)  Adam  v.  Braco,  2  July  1743,  M.  16,745  ;  Lindsay  v.  Ramsay,  12 
July  1743,  M.  16,746  ;  Govan  v.  Young,  18  June  1762,  M.  16,764. 

(a)  Andersons  v.  Jeffrey,  18  July  1826,  4  Mur.  102. 

(6)  Cannichael  v.  Tait,  7  Dec.  1822,  2  S.  76  (N.  E.  68) ;  Andersons  v. 
Jeffrey,  supra  (a), 

(c)  OUchrist  o.  Dempster,  10  Sept  1823,  3  Mur.  364. 

((Q  Per  Lord  Mansfield  in  M'Clatchie  v.  Burnet,  22  March  1773,  2 
Pat  312.    See  abo  King  v.  Stevenson,  3  Dec  1807,  Hume,  344. 

(e)  Wright  v.  Donaldson,  16  May  1801,  Hume,  900 ;  Wardrope  v. 
Dickie,  9  July  1806,  Hume,  899  ;  M'Alpine  v,  M'Alpine,  2  Dec  1806, 
13  F.C.  683,  and  M.  voce  Witness,  Appz.  No.  4. 

(g)  Halliday  v.  Rule,  16  July  1822,  3  Mur.  120 ;  Andersons  i;.  Jeffrey, 
18  July  1826,  4  Mur.  102. 

(h)  E.  of  March  v.  Sawyer,  21  Nov.  1749,  M.  16,767,  reversed  2  April 
1760, 1  Pat  479. 
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mind  at  the  tim6.(z)  Questions  of  this  kind  are  not  likely 
to  arise  in  consistorial  causes;  but  the  principle  to  be 
deduced  from  our  old  decisions,  viz.,  that  it  was  competent 
by  the  former  law  and  practice  of  Scotland  to  examine  the 
agent  conducting  a  cause  as  to  facts  which  could  not  be 
proved  without  his  evidence,  is  still  applicable  to  the  case 
of  an  agent  conducting  a  consistorial  cause.  An  agent, 
however,  should  cease  to  act  in  such  a  cause,  as  soon  as  he 
knows  that  he  may  be  a  necessary  witness  in  it.(k) 

(t)  M'Clatcliie  v.  Brand  or  Btimet,  27  Nov.  1771,  reyersed  22 
March  1773,  2  Pat.  312 ;  Scott  v.  Caverhill,  19  Dec.  1786,  M.  16,779  ; 
McNeill  v.  M'NeiU,  18  July  1822,  3  Mur.  150 ;  Andersons  v.  Jeffrey, 
supra  (g), 

(k)  See  opinion  of  Lord  Qilliee  in  M'Neill  v.  MTS'eill,  supra  {%), 
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CHAPTEE    XVIII. 

i 

CONFIDENTIAL  COMMUNICATIONS  BETWEEN 

AGENT  AND  CLIENT. 

Confidential        1-  -A-S  it  is  absolutely  essential  to  the  due  administration 
»tionspro-  of  justice  that  the  most  ample  confidence  should  exist  be- 
tected  from  twccu  litigants  and  their  legal  advisers,  it  has  always  been 
a  well  recognised  rule  of  our  law  that  advocates  and  law 
agents  are  neither  bound  nor  entitled  to  disclose  in  evidence 
confidential  communications  made  to  them  by  their  clients, 
whether  orally  or  in  writing,  in  relation  to  judicial  proceed- 
ings, civil  or  criminal,  which  they  have  been  employed  to 
conduct,  (a) 
j^^  ^f  2.  The  law  relating  to  this  subject  is  more  matured  in 

England.  England  than  in  Scotland ;  and,  as  it  is  not  founded  on  any 
peculiarities  of  municipal  law,  but  on  general  principles 
equally  applicable  to  both  countries,  English  authorities  are 
frequently  referred  to  in  Scotch  courts.(6)  In  Chreenough  v. 
OaskeU(c)  the  import  of  all  the  previous  English  cases  was 
stated  by  Lord  Chancellor  Brougham,  whose  decision  has 

(a)  Stair  iv.  43.  9  ;  Ersk.  iv.  2.  26 ;  2  Hume,  350;  Burnett's  Crimiiial 
Law,  436  ;  Alison's  Practice,  468 ;  Tait's  Evidence,  384 ;  More's  Notes  to 
Stair,  416  ;  Bell's  Prin.  §  2254;  Shand's  Practice,  381  ;  Dickson  on  Evi- 
dence, §  1861.  The  earliest  reported  decisions  on  this  subject,  are  Kirk- 
wood  V.  Inglis,  16  Dec.  1627,  M.  342  ;  Crs.  of  Wampliray  r.  Lady  Wam- 
phray,  21  Dec.  1676,  M.  347  ;  Earl  of  Nortliesk  v.  Cheyn,  16  July  1680, 
M.  353  ;  and  Denman  v.  Earl  of  Balcarras^  16  Feb.  1693, 1  Fountainhall 
562, 4  Br.  Sup.  73. 

(6)  Lumsdaine  v.  Balfour,  13  Nov.  1828,  7  S.  7 ;  M'Cowan  t;.  Wright, 
14  Dec  1852,  15  D.  229. 

(c)  31  Jan.  1833, 1  Mylne  &  Keen,  98.  ' 
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ever  since  been  regarded  as  fixing  the  rule.(ei)  The  Scotch 
cases  are,  however,  sufficiently  numerous  to  define  and  illus- 
trate this  branch  of  our  law. 

3.  The  privilege  of  confidentiality,  is  properly  confined  The  pnvi- 
to  advocates  and  law  agents ;  it  does  not  extend  to  communi-  '^^]^. 
cations  with  private  friends  or  non-professional  persons,  such  f«wioMi 
as  factors  and  accountants,  (e)     But  a  factor  corresponding 

with  a  law  agent  in  regard  to  his  constituent's  aflFairs  is  re- 
garded  as  occupying  the  same  position  as  the  constituent 
himself,  (gr)  The  privilege  has,  moreover,  been  extended  to 
communications  passing  between  co-defenders  after  an  action 
has  been  threatened  against  them, (A)  and  to  correspondence 
with  an  engineer,  and  a  report  prepared  by  him  with  refer- 
ence to  the  subject  of  a  contemplated  action. (t)  Communi- 
cations to  an  unqualified  legal  practitioner  do  not  appear  to 
be  protected,  (A)  except  perhaps  such  as  relate  to  the  defence  ' 
of  criminal  proceedings.  (Z)  In  any  case,  statements  made 
to  an  intermediate  party,  to  be  conveyed  to  a  professional 
agent,  seem  to  be  privileged,  even  although  such  party  does 
not  happen  to  be  in  the  agent's  employment.(m) 

4.  The  privilege  is  confined  to  those  facts  which  have  Commnm- 
come  to  the  knowledge  of  agents  or  counsel  m  their  profes-  be  made 
sional  capacity,  and  which  cannot  be  divulged  without  a  Si^^Md  wn- 

fidentiallj. 

{d)  Per  Parke,  B.,  in  Weeks  v.  ArgeiU,  6  May  1847,  16  Law  Journal, 
Exchequer,  209.  See,  however,  Ford  v.  Tennant^  28  Jan.  1863,  32  Law 
Journal,  Chancery,  465,  in  which  it  was  held,  contrary  to  the  opinion  of 
Lord  Brougham,  that  information  obtained  from  a  third  party  by  a  so- 
licitor, while  acting  professionally  for  a  client,  is  not  privileged. 

(c)  Burnett's  Crim.  Law,  438  ;  Alison's  Prac,  470  ;  More'e  Notes,  415 ; 
Bell's  Notes,  253  ;  Wright  v.  Arthur,  16  Dec.  1831,  10  S.  139. 

ig)  Munro  v.  Fraser,  11  Dec.  1858,  21  D.  103. 

(h)  Rose  V.  Medical  Invalid  Insurance  Co.,  27  Nov.  1847,  10  D. 
156. 

{%)  Wark  V.  Bargeddie  Coal  Co.,  27  Feb.  1856,  17  D.  526;  affirmed,  16 
March  1859,  21  D.  (H.  L.)  1,  and  3  Macq.  467. 

Qc)  Stuart  v.  Miller,  29  May  1836,  14  S.  837. 

(J)  Gavin  v.  Montgomerie,  17  Dec.  1830,  9  S.  213  ;  Lord  Advocate  v. 
Hope  or  Walker,  29  July  1845,  2  Brown,  465 ;  Dickson  on  Evidence,  § 
1863. 

(m)  Burnett's  Crim.  Law,  435 ;  Stuart  v.  Miller,  mpra  {k). 
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breach  of  confidence,  (n)  Law  agents  and  advocates  are, 
therefore,  competent  witnesses  as  to  facts  falling  under  their 
observation  as  ordinary  witnesses,  such,  for  example,  as  the 
commission  of  a  crime,(o)  the  execution  of  a  deed,(p)  the 

(n)  Bankton  iy.  3.  27 ;  Burnett's  Crim.  Law,  435  ;  2  Hume,  350 ; 
More's  Notes,  415  ;  Alison's  Piac,  468.  In  the  case  of  Cullen  v.  Ewing^ 
14  March  1832, 10  S.  497,  it  was  incidentally  held  that  a  law  agent  could 
not  be  called  to  prove  that  false  and  calumnious  statements,  affecting  the 
character  of  a  third  party,  were  made  to  him  by  his  client,  in  the  course 
of  a  lawsuit.  The  judgment  was  reversed  on  the  merits  ;  24  Aug.  1833, 
6  W.  &  S.  566.  See  also  the  following  English  cases : — Cohdtn  v.  Kendrick, 
17  Nov.  1791,  4  Dumford  &  East,  431  ;  Spencdy  v.  Sckulmhurgh,  25  April 
1806,  7  East,  357  ;  Bramwell  v.  Lucas,  31  May  1824,  2  Bamewall  & 
Cresswell,  745  ;  Turquand  v.  Knight,  1836,  2  Meeson  &  Welsby,  98 ; 
Shore  v.  Bedford,  28  Jan.  1843,  12  Law  Journal,  Common  Pleas,  138  ; 
ThomcLS  V.  Rawlings,  2  June  1859,  5  English  Jurist,  N.S.,  667.  It  has 
also  been  held  in  Englandfthat  when  an  attorney  has  been  'professionally 
consulted,  but  has  declined  the  employment,  any  communications  that 
have  passed  between  him  and  the  intending  client  are  privileged  as  con- 
fidential ;  Cromack  v.  Heathcote,  26  April  1820,  2  Broderip  &  Bingham, 
4 ;  Peter  [y.  Watkim,  17  Jan.  1837,  4  Scott,  155,  and  3  Bingham's  New 
Cases,  421.  When  the  residence  of  a  ward  of  the  Court  of  Chancery  is 
being  concealed,  a  solicitor  is  bound  to  give  to  the  Court  any  information 
that  may  lead  to  the  discovery  of  the  ward's  residence,  although  such  in- 
formation may  have  been  communicated  to  him  by  his  client  in  the 
course  of  his  professional  employment ;  Ra/mshotham  v.  Senior,  22  July 
1869,  8  Law  Reports,  Equity,  575.  But  there  is  no  obligation  on  a  soli- 
citor to  disclose  the  address  of  a  client,  in  order  that  process  may  be 
served  on  him;  Shaw  v.  Neale,  16  March  1858,  6  Clark,  581  ;  Heath  v. 
Crealock,  8  Feb.  1873,  15  Law  Reports,  Equity,  257.  An  attorney  suing 
out  a  writ  under  the  Common  Law  Procedure  Act  of  1852  is,  however, 
bound,  if  ordered,  to  state  the  place  of  abode  and  the  occupation  of  \ns 
client ;  15  and  16  Vict,  c  76,  §  7. 

(o)  Burnett's  Crim.  Law,  435  ;  2  Hume,  350  ;  Lord  Advocate  v. 
M'Lean,  24  Sept  1838,  2  Swinton,  183. 

(j9)  See  cases  «fpra,  p.  260.  According  to  the  law  of  England,  "  if  an 
attorney  puts  his  name  to  an  instrument  as  a  witness,  he  makes  himself 
thereby  a  public  man,  and  no  longer  clothed  with  the  character  of  an 
attorney ;  his  signature  binds  him  to  disclose  all  that  passed  at  the  time 
respecting  the  execution  of  the  instrument,  but  not  what  took  place  in 
the  concoction  and  preparation  of  the  deed,  or  at  any  other  time,  and  not 
connected  with  the  execution  of  it ;  upon  such  matters  he  has  a  right  to 
be  silent" — Per  Lord  EUenborough,  in  Robson  v.  Kemp,  19  July  1803,  5 
Espinasse,  54.    See  also  Doe  v.  Andrews,  4  July  1778,  2  Cowper,  846. 
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hand-writing  of  their  clients,(})  the  tenor  of  documents 
"which  they  have  'read,(r)  or  know  of  in  any  other  way  than 
through  the  information  of  their  clients.  («)  Hence,  also, 
they  may  he  examined  as  havers,  either  in  an  action  of 
exhibition  of  writs,  or  under  a  commission  and  diligence, 
and  in  that  capacity  they  must  answer  such  questions  as 
might  competently  be  put  to  their  clients,  (0  and  produce 
such  documents  as  their  clients  might  be  obliged  to  pro- 
duce, (t^)  Where  an  agent  is  employed  to  contract  with  third 
parties,  communications  between  him  and  his  client  are 
admissible  to  prove  the  agent's  authority  and  the  terms  of 

(2)  Burnett's  Crim.  Law,  43Y  ;  AHson's  Prac,  473  ;  Kurd  v.  Moring, 
26  July  1824, 1  Carrington  &  Payne,  372. 

(r)  Bankton  iv.  3.  27  ;  Ersk.  iv.  2.  25 ;  Crs.  of  Wamphray  v.  Wam- 
phray,  21  Dec.  1675,  M.  347  ;  see  also  3  Br.  Sup.  473. 

(«)  Earl  of  Northesk  v.  Cheyn,  15  July  1680,  M.  353.  It  has  been 
held  in  England  that  an  attorney  in  a  cause  is  not  bound  to  state  the 
contents  of  a  deed  of  which  he  flist  obtained  a  knowledge  by  obtaining 
and  reading  it  at  the  suggestion  of  his  counsel  at  the  consultation  in  the 
cause  ;  Daviea  v.  Waters,  11  Feb.  1842,  11  Law  Journal,  Exchequer, 
214.  But  an  attorney  who  has  obtained  ^information  from  his  client,  and 
also  from  other  sources,  is  bound  to  answer  interrogatories  respecting  it; 
Lervis  v.  Pennington,  7  May  1860,  29  Law  Journal,  Chancery,  670.  An 
attorney  is  also  obliged  to  state  by  whom  he  is  employed  in  an  action ; 
Levy  V.  Pope,  5  Dec.  1829,  1  Moody  &  Walkin,  410 ;  see  also  Scotch  case 
of  M*Leod  V.  M*Leod,  21  Dec.  1744,  M.  16,754,  and  Elchies,  voce  Witness, 
No.  26  ;  or  to  identify  his  client ;  Stvdy  v.  Sanders,  31  Jan.  1823,  2  Dow- 
ling  &  Byland,  347.  He  is  also  bound  to  give  evidence  as  to  the  condi- 
tion of  a  document  at  the  time  of  its  production;  Brown  v.  Foster,  28  Jan. 
1857,  26  Law  Journal,  Exchequer,  249.  In  regard  to  proving  that  testa- 
mentary writings  have  been  cancelled  by  mistake,  see  Hampson  v. 
Hampson,  28  Feb.  1857,  26  Law  Journal,  Chancery,  612. 

(t)  Kirkwood  v.  Inglis,  16  Dec.  1627,  M.  342  ;  A.  v.  B.,  19  Nov.  1628, 
M.  16,663  ;  Betson  v.  Grange,  14  Nov.  1628,  M.  342,  and  1  Br.  Sup.  159  ; 
Bollocks,  1  Feb.  1666,  M.  344  ;  Bathgate  v,  Armstrong,  1  Feb.  1666,  1 
Br.  Sup.  520  ;  and  Scott  v,  Napier,  8  July  1737,  M.  358,  Elchies,  voce  Wit- 
ness, No.  7,  and  29^  Nov.  1749, 1  Pat  App.  ,441 ;  Bankton  iv.  3.  27.  As 
to  what  questions  may  be  put,  see  Tait's  Evidence,  p.  181,  and  Dickson  on 
Evidence,  §  1357. 

(u)  Campbell  v.  Campbell,  21  Jan.  1823,  2  S.  139  (N.  E.  128) ;  Fisher 
V.  Bontine,  22  Dec.  1827,  6  S.  330.  The  rules  of  English  law  in  regard 
to  the  compulsory  production  of  documents  by  parties  to  an  action  are 
not  so  stringent  as  with  us ;  Pulling's  Law  of  Attorneys,  5th  ed.,  p.  259. 
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the  bargain,  even  when  it  relates  to  the  compromise  of  an 

action,  (a;)     In  one  case  the  pursuer  was  allowed  to  recover 

correspondence  passing  between  the  defenders  and   their 

agents,  for  the  purpose  of  proving  that  his  claim  had  been 

intimated  to  the  defenders,  and  that  they  knew  of  it  prior 

to  the  institution  of  a  counter  action,  (y) 

Commnni-         6.  It  is  uow  quitc  Settled  that  the  privilege  is  not  lim- 

^^d'to     it^d  to  communications  after  an  action  has  been  actually 

piSS^    raised,  but  that  it  covers  all  communications  having  refer- 

tion,  ence  to  a  contemplated  or  threatened  action,  (a) 

Commu-  6.  It  has  uevcr  been  positively  decided  in  Scotland 

having  no    whothor  the  privilege  extends  to  communications  which 

M  ^tion  ^  relate  to  matters  within  the  ordinary  scope  of  a  law  agent's 

raised  or      dutv,  but  which  havc  uo  reference  to  any  action  raised  or 

plated.        contemplated.     In  some  early  cases  it  seems  to  have  been 

assumed  that  advocates  (who  formerly  acted  in  the  double 

capacity  of  agent  and  counsel)  were  not  bound  to  reveal 

anything  confidentially  communicated   to  them  by  their 

clients,  (a)     In  one  case  it  was  held  that  a  person  who  had 

(x)  Lumsdaine  v.  Balfour,  13  Nov.  1828,  7  S.  7 ;  Jaffray  v.  Simpson, 
1  July  1835, 13  S.  1122,  10  F.  Appx.  16  ;  Kid  v,  Bunyan,  26  Nov.  1842, 
6  D.  193  ;  Turner  v.  Bailton,  26  May  1796,  2  Espinasse,  274 ;  see  also 
cmte,  p.  100.  It  has  been  also  held  in  England  that  where  an  agreement 
is  made  by  two  parties  in  the  presence  of  their  respective  attorneys,  the 
communications  made  by  one  party  to  his  attorney  in  the  hearing  of  the 
other  are  not  privileged  ;  Weeks  v.  Argent,  6  May  1847, 16  Law  Journal, 
Exchequer,  209. 

(y)  Anderson  v.  Lord  Elgin's  Trs.,  10  March  1859,  21  D.  654. 

(z)  Lady  Bath's  Exrs.  v.  Sir  J.  Johnston,  12  Nov.  1811,  16  F.C.  345; 
Jarvis  t;.  Anderson,  5  June  1841,  3  D.  990 ;  Rose  v.  Medical  Invalid  Li- 
Burance  Ca,  27  Nov.  1847,  10  D.  156 ;  Wark  v,  Bargeddie  Coal  Co.,  27 
Feb.  1855,  17  D.  526,  affirmed  15  March  1859,  21  D.  (H.  L.)  1,  and  3 
Macq.  467 ;  Hay,  Thomson  &  Blair  v.  Edinburgh  and  Glasgow  Bank,  26 
Feb.  1858,  20  D.  701.  Reference  may  also  be  made  to  the  following  Eng- 
lish cases : — Cromack  v.  Heathcote,  29  April  1820,  4  Moore,  357 ;  Clark  v. 
Clark,  13  Dec.  1830, 1  Moody  &  Robinson,  3 ;  Clagget  v.  Phillips,  25  Nov. 

1842,  2  Younge  &  CoUyer,  Chancery,  82 ;  Hughes  v.  Gamons,  22  June 

1843,  6  Beavan,  352. 

(a)  Crs.  of  Wamphray  v.  Lady  Wamphray,  21  Dec.  1675,  M.  347 ;  E.  of 
Northesk  v,  Cheyn,  15  July  1680,  M.  353 ;  Denman  o.  E.  of  Balcarras,  16 
Feb.  1693,  1  Fountainhall,  562,  4  Br.  Sup.  73. 
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been  agent  in  a  cause  could  not  be  examined  as  to  "  such 
things  as  he  learned  in  the  course  of  that  employment,  with- 
out distinction  whether  they  were  told  him  as  secrets  of  the 
cause  or  not ;  for  the  Lords  were  of  opinion  that  everything 
he  was  informed  of  as  agent  belonged  to  the  secrets  of  the 
cause,  and  therefore  he  was  not  obliged  to  reveal  it ;"  and 
the  reporter  adds,  "  and  the  same  decision  will  no  doubt 
apply  to  a  lawyer  or  any  other  man  employed  in  law  business 
in  the  way  of  his  profession/'(6)  But  in  a  subsequent  case, 
in  which  letters  by  a  client  to  his  agent  relative  to  the  terms 
of  a  contract,  and  having  no  reference  to  any  contemplated 
action,  were  ordered  to  be  produced.  Lord  President  Blair  is 
reported  to  have  observed  that  "communications  being  made 
to  an  agent,  and  confidentially,  was  no  sufficient  reason  why 
production  of  them  should  not  be  called  for ;  that  it  was  only 
communications  in  causa  which  had  any  privilege  in  this 
respect."(<^)  In  ^  still  later  case,  however,  in  which  the 
question  turned  upon  the  purpose  for  which  a  general  service 
had  been  expede  fourteen  years  before  the  raising  of  the 
action,  it  was  held  by  a  majority  of  the  Court  that  corre- 
spondence relative  to  the  service  was  privileged  ;(c2)  and 
opinions  have  been  expressed  in  several  more  recent  ca8es(e) 
in  favour  of  the  rule  of  English  law,  which  protects 
from    disclosure   all    communications  passing  between    a 


(6)  Leslie  v.  Grant,  8  Jan.  1760,  5  Br.  Sup.  874. 

(c)  Bower  v.  Russell,  26  May  1810,  15  F.C.  675. 

(d)  Lady  Bath's  Exrs.  v.  Sir  J.  Johnston,  12  Nov.  1811,  16  F.C.  345. 

(e)  Lumsdaine  v.  Balfour,  13  Nov.  1828,  7  S.  7 ;  M'Cowan  v.  Wright, 
14  Dec.  1852,  15  D.  229;  Munro  v.  Fiaser,  11  Dec.  1868,  21  D.  103.  In 
the  second  of  these  cases  Lord  Wood  observed — "According  to  the  law  of 
Scotland,  such  communications  are  privileged,  although  they  may  not 
relate  to  any  suit  depending  or  contemplated  or  apprehended,  and  so  it 
was  substantially  decided  in  the  case  of  Lady  Bath's  Executors  in  1811," 
9upra  (d).  In  Munro  v.  Fraser,  Lord  President  M^eill  observed — "  It 
cannot  be  said  that  the  privilege  of  communication  is  limited  to  corre- 
spondence in  reference  to  a  depending  action.  It  goes  far  beyond  that. 
Neither  is  it  limited  to  a  communication  in  reference  to  a  contemplated 
action.  A  person  may  take  confidential  advice  in  reference  to  his  position 
which  he  is  under  apprehension  may  be  assailed.  Each  case^  of  course, 
rests  on  its  particular  circumstances." 
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client  to  an  attorney  in  his  professional  capacity,  whether 

with  reference  to  a  suit  or  not,  except  only  where  the  agent 

has  heen  employed  to  contract  with  third  parties,  (gr) 

Memorial  7.  Mr  Bell  States  in  general  terms  that  a  party  cannot 

u<Zel    ^^sist  on  the  production  of  a  memorial  for  the  opinion  of 

counsel  ;(h)  and  in  no  case  has  production  been  compelled,(i) 

although  an  opinion  of  counsel  has  been  admitted  as  evidence 

of  boTia  fidea.Qc)    Mr  Dickson,  however,  points  out  that  it 

has  not  yet  been  decided  that  the  privilege  extends  beyond 

consultations  in  regard  to  a  pending  or  anticipated  suit.  (Q 

The  Bankruptcy  Act  specifies  an  opinion  of  counsel  as  a 

document  of  a  confidential  nature,  which  the  trustee  in  a 

sequestration  is  not  bound  to  insert  in  the  sederunt  book,  or 

to  exhibit  to  any  other  persons  than  the  commissioners,  (m) 

The  priyi-         8.  Confidential  communications  between  a  party  and  his 

iSFentiaSty  legal  adviscr  remain  privileged  notwithstanding  the  disso- 

perpetoai.     jution  of  the  relation  of  agent  and  client,  (n) 

(gr)  It  is  quite  settled  in  England  that  where  an  attorney  or  solicitor  is 
employed  to  transact  professional  business,  all  communications  passing 
between  him  and  his  client,  in  the  course  and  for  the  purpose  of 
that  business,  are  privileged;  Greenough  v.  Oaskelly  31  Jan.  1833,  1 
Mylne  &  Keen,  98;  Shellard  v.  Harris,  30  March  1833,  5  Carrington  & 
Payne,  592 ;  Mynn  v.  Joliffe,  22  Feb.  1834,  1  Moody  &  Robinson,  326 ; 
Turquand  v.  Kntgkt,  1836,  2  Meeson  &  Welsby,  98 ;  Herring  v.  Clobery, 
12  Feb.  1842,  11  Law  Journal,  Chancery,  149;  Carpmael  v.  Powis,  25 
March  1846, 1  Phillip,  687 ;  Pearce  v.  Pearce,  22  Dec.  1846, 16  Law  Jour- 
nal,  Chanceiy,  153. 

{h)  Bell's  Prin.  §  2264 

{€)  Thomson's  Trs.  v.  Ckrk,  4  March  1823,  2  S.  262  (N.  E.  233) ;  Ed- 
wards V.  Mcintosh,  23  Dec.  1823,  3  Mur.  371 ;  Clark  v.  Spence,  16  July 
1824,  3  Mur.  455. 

(A;)  Ewing  v,  Crichton,  15  March  1827,  4  Mur.  182. 

(0  Dickson  on  Evidence,  §  1872. 

(m)  19  and  20  Vict.  c.  79  §  84. 

(n)  Lady  Bath's  Exrs.  v.  Sir  J.  Johnston,  12  Nov.  1811, 16  F.C.  346; 
Hyslop  V.  Staig,  12  March  1816,  1  Mur.  17;  Kerr  v.  D.  of  Roxburgh,  18 
July  1822,  3  Mur.  141 ;  Wight  v.  Ewing,  25  July  1828, 4  Mur.  587 ;  Gavin 
V.  Montgomerie,  17  Dec.  1830,  9  S.  213.  It  has  been  held  in  England 
that  an  attorney  is  not  entitled  to  give  up  his  client  and  act  for  the  oppo- 
site party  in  any  suit  (Cholmondel&y  v.  Clinton,  3  Feb.  1815, 19  Vesey,  261) 
unless  it  distinctly  appears  that  he  has  obtained  no  information  in  his 
former  character  which  would  be  prejudicial  to  the  cause  of  his  former 
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9.  A  law  agent  is  bound  not  to  disclose  confidential  com-  owigitioii 

to  B6Cr6CJ. 

munications,  and  it  is  the  duty  of  the  Court  to  enforce  this 
obligation,  (o)  Breach  of  professional  confidence  is  a  rele- 
vant ground  for  an  action  of  damages.(p) 

10.  Confidentiality  is  the  privilege  of  the  client,  not  of  ^^Jd* 
the  agent ;  (q)   and  it  may  be  waived  by  a  client  either  plead  the 
expressly  or  by  implication,  (r)     A  party  adducing  his  agent  ^"^  ^^' 
as  a  witness  is  not  entitled  to  object  on  the  ground  of  con- 
fidentiality to  any  question  proposed  to  be  put  on  matter 
pertinent  to  the  issue.  («)     Trustees  are  not  allowed,   in 
questions  with  beneficiaries,  to  plead  confidentiality  between 
themselves  and  the  agent  of  the  trust.  (^)    When  an  agent 

acts  for  two  parties  in  the  same  transaction,  neither  of  them 
seems  entitled  to  plead  confidentiality  in  a  question  with 
the  otheT.(u) 

11.  The  privilege  of  confidentiality  can  never  be  pleaded  Exception 
to  serve  purposes  of  fraud  or  mala  Jides,  or  to  prevent  ^^^  ^' 

client  to  communicate;  Robinson  v.  Midlett,  12  July  1817,  4  Price,  353; 
Johnston  v.  Marriott,  1833,  2  Crompton  &  Meeson,  183 ;  Grissdl  v.  Peto,  26 
May  1832,  9  Bingham,  1 ;  Bricheno  v.  Thorp,  6  Sept  1821,  1  Jacob^  Chan- 
cery, 300. 

(o)  Hyslop  V.  Staig,  Eeir  v.  D.  of  Roxbuigh,  and  Wight  v.  Ewing, 
avpra  (n);  Davies  v.  Clovgh,  10  Jan.  1837,  8  Simon,  262;  Lewis  v.  Smith, 
17  Nov.  1849,  1  Macnaughten  &  Qoidon,  417. 

(p)  Kerr  v.  D.  of  Roxburgh,  18  July  1822, 3  Mur.  141 ;  Bogle  v.  Came- 
ron,  16  Feb.  1844,  6  D.  682;  Moore  v.  Terrell,  8  May  1833,  4  Bamewall 
&  Adolphus,  870;  Taylor  v.  Bladdow,  8  Nov.  1836,  3  Bingham's  New 
Cases,  235. 

(q)  Gavin  v.  Montgomerie,  17  Dec.  1830, 9  S.  213 ;  Inglis  v,  Gardner,  21 
March  1843,  5  D.  1029;  Parkhv/rst  v.  Lowten,  28  Jan.  1819,  2  Swanston, 
216;  Herring  v.  Clowbery,  12  Feb.  1842, 11  Law  Journal,  Chancery,  15a 

(r)  Forteith  v.  K  of  Fife,  20  March  1821,  2  Mur.  467 ;  Jarvis  v.  Ander- 
son, 6  June  1841,  3  D.  990;  Noble  v.  Scott,  23  Feb.  1843,  5  D.  723;  Tait 
on  Evid.,  180 ;  Merle  v.  Moore,  9  May  1826,  2  Carrington  &  Payne,  275. 

(«)  15  Vict  c  27,  §  1 ;  Forteith  v.  E.  of  Fife,  «upro(r).   See  amte,  p.  259. 

(0  Telfer  v.  Telfer's  Trs.  25  May  1830,  8  S.  797. 

(tt)  D.  of  Hamilton  v.  Hamilton,  25  May  1819, 19  F.C.  740;  Kid  v. 
Bunyan,  26  Nov.  1842,  5  D.  193;  Bogle  v.  Cameron,  16  Feb.  1844,  6  D. 
682;  Baugh  v.  Oradocke,  14  May  1832, 1  Moody  &  Robinson,  182;  Cleve 
V.  PoweU,  29  Nov.  1832, 1  Moody  &  Robinson,  228;  Perry  v.  Smith,  22 
April  1842,  9  Messon  &  Welsby,  681 ;  Tugtoell  v.  Hooper,  I  Feb.  1847, 16 
Law  Journal,  Chanceiy,  171. 
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the  disclosure  of  fraudulent  transactions.  (^)  It  has,  more- 
over, been  held  that  letters  between  a  party  and  his  law  agent 
may  be  recovered  if  they  form  the  rea  gestce  of  a  transaction 
struck  at  by  the  Act  1621,  c.  18,  against  alienations  by 
bankrupts  to  conjunct  and  confident  persons,  (y)  But  even 
in  such  cases,  part  of  the  correspondence  may  be  protected 
as  properly  confidential ;(«)  and  when  legal  proceedings  are 
taken  for  the  reduction  of  a  fraudulent  transaction,  com- 
munications relating  to  such  proceedings,  although  previous 
to  their  actual  institution,  are  entitled  to  the  privilege.(a) 
Exception  12.  Under  the  Bankruptcy  Act  of  1856  the  sherifif  may 

roptey^ct  **  ®'^y  *iJ^®>  on  the  application  of  the  trustee, (ft)  order  an 
examination  of  the  bankrupt's  factors,  law  agents,  and 
others,  who  can  give  information  relative  to  his  estate ;  and 
such  persons  must  answer  all  lawful  questions  relating  to 
the  affairs  of  the  banknipt ;  and  the  sheriff  may  order  them 
to  produce  for  inspection  any  documents  in  their  custody 
relative  to  the  bankrupt's  affairs,  (c)  These  statutory  pro- 
visions seem  to  abrogate  the  common  law  in  regard  to  con- 
fidential communications, (d)  but  only  in   so  far  as  such 

(x)  M'Leod  v.  M'Leod,  21  Dec.  1744,  M.  16,754,  Elchies,  voce  Witness, 
No.  26 ;  Keith  v.  Purves,  1684,  M.  354 ;  Inglis's  Tr.  v.  Commercial  Insur- 
ance Co.,  29  June  1831,  9  S.  842 ;  Kid  v.  Bunyan,  supra  (u) ;  Inglis  v. 
Gardner,  21  March  1843,  5  D.  1029;  Millar  v.  Small,  10  Dec.  1856,  19  D. 
142;  Munro  v.  Fraser,  11  Dec.  1858,  21  D.  103;  Morriaon  v.  Somerville, 
21  Dec.  1860,  23  D.  232;  Tait  on  Evidence,  385;  Dickson  on  Evidence, 
§  1875. 

(y)  M'Cowan  v.  Wright,  10  March  1853,  15  D.  494. 

(a)  M'Cowan  v,  Wright,  supra  (y). 

(a)  Jarvis  v,  Anderson,  5  June  1841,  3  D.  990.  It  has  been  held  in 
England  that  in  order  to  take  communicationB  between  solicitor  and  client 
out  of  the  general  rule  as  to  privilege,  it  must  be  shown  that  the  solicitor 
is  a  party  to  the  fraud;  Charlton  v.  CooTnhes,  16  March  1863,  32  Law 
Journal,  Chancery,  284.  See  also  Cromack  v.  Heathcote,  26  April,  1820,  2 
Broderip  &  Bingham,  4. 

(b)  The  trustee  does  not  require  to  condescend  particularly  on  the 
information  which  he  expects  to  obtain ;  Park  v.  Bobson,  21  Oct.  1871, 
10  Macph.  10. 

(c)  19  and  20  Vict  c.  79,  §§  90  and  91. 

(d)  Dickson  on  Evidence,  §  1877 ;  Sawers  v.  Balgamie,  17  Dec  1858, 
21  D.  153. 
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communications  relate  to  the  bankrupt's  estate  or  affairs,  (e) 
Under  the  corresponding  provision  of  a  former  6tatute,(gr) 
a  bankrupt's  law  agent  (though  not  one  of  the  persons 
specially  named  in  the  statute)  was,  in  the  special  circum- 
stances of  one  case,  ordered  to  be  examined,  notwithstanding 
the  objection  that  he  possessed  no  knowledge  of  the  bank- 
rupt's affairs  except  what  had  been  communicated  confi- 
dentially for  the  purpose  of  enabling  him  to  conduct  certain 
processes.(A)  But  an  agent  cannot  be  examined  in  regard 
to  a  transaction  in  which  he  has  acted  for  both  the  bankrupt 
and  a  party  litigating  with  the  trustee  in  the  sequestra- 
tion, (t)  It  is  doubtful  whether  an  agent  entering  bona  fide 
into  a  transaction  with  a  client  who  subsequently  becomes 
insolvent,  can  object  to  be  examined,  on  the  ground  that  he 
might  thereby  endanger  his  right  as  a  creditor  on  the 
sequestrated  estate ;  but  an  agent  who  has  been  employed 
merely  to  take  out  sequestration  cannot  exempt  himself 
from  examination  by  assuming  the  character  of  a  creditor. (A;) 

13.  Although  a  diligence  will  not  be  granted  for  the  Practice  of 
recovery  of  documents  which  are  clearly  inadmissible  as  regard  "to  "* 
evidence,(Q  the  question  of  their  admissibility  will  not,  in  ^^^^'1*^ 
general,  be  discussed  on  the  motion  for  a  diligence,  (m)    A  cations, 
commission  and    diligence    is   always  granted  under  the 
implied  qualification  that  only  such  documents  are  to  be 
recovered  as  are  not  subject  to  the  objection  of  confidenti- 
ality, (n)     When  a  law  agent  is  cited  as  a  haver,  he  ought 

(e)  Tod's  Tr.  v.  Officer,  17  July  1872, 10  Macph.  980,  where  the  law 
agent  of  a  bankrupt  who  had  failed  to  appear  at  the  statutory  examination 
was  held  not  bound  to  answer  the  question — ''  Do  you  know  where  the 
bankrupt  is  now?"— on  the  ground  that  it  had  no  relation  to  the  bank- 
rupt's affairs. 

(g)  54  Geo.  III.  c.  137,  §  32. 

(^)  Mackersey  v.  Mackenzie,  1  Mar.  1823,  2  S.  256  (N.  K  225). 

{%)  Paul  V.  Laing's  Trustee,  21  Feb.  1856,  17  D.457. 

\k)  A.  B.  V.  Binny,  4  June  1858,  20  D.  1058. 

(0  Fraser  v.  Laing,  14  Nov.  1823,  2  S.  491  (N.  £.  433}  Mackintosh  v. 

Macqueen,  13  May  1828,  6  S.  784;  Lumsdaine  v.  Balfour,  13  Nov.  1828, 

7S.  7. 

(m)  Dickson  on  Evidence,  §  1345. 

(n)  M'Donald  v.  M'Donald,  6  March  1844,  6  D.  954. 
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to  decline  to  produce  any  document  that  can  possibly  be 
regarded  as  confidential,  leaving  it  to  the  commissioner  or 
the  Court  to  decide  whether  it  is  protected  or  not.(o)  Part 
of  a  document  or  of  a  correspondence  may  be  confidential, 
while  the  rest  is  not,  in  which  case  excerpts  will  be  taken  of 
the  part  which  is  not  privileged. (p)  It  is  doubtful  whether 
a  party  is  to  be  held  to  have  waived  the  privilege  by  allow- 
ing documents  to  be  recovered  under  a  diligence  without 
objection  at  the  time.  In  one  case,  in  which  a  letter,  alleged 
to  be  confidential,  had  been  so  recovered,  and  no  motion 
had  been  made  for  its  withdrawal  from  the  process,  an 
objection  to  its  production  at  a  jury  trial  is  reported  to  have 
been  repelled. (g)  But  the  accuracy  of  the  report  was  called 
in  question  in  a  later  case,  in  which  it  was  stated  that,  the 
case  having  been  one  of  fraud,  the  objection  could  not  have 
been  taken  at  any  stage,  (r) 

As  to  the  practice  of  the  Court  in  deciding  whether 
documents  sealed  up  by  a  commissioner  are  confidential  or 
not,  reference  may  be  made  to  the  cases  under  noted.  («) 

(o)  See  Hay,  Thomson  &  Blair  v  Edinbnigli  &  Glasgow  Bank^  26  Feb. 
1858, 20  D.  701. 

(p)  Bower  v.  Russell,  26  May  1810, 15  F.C.  675;  E.  of  Fife  v.  E.  of 
Fife's  Trs.  29  Oct  1816, 1  Mur.  103 ;  M'Cowan  v.  Wright,  14  Dec.  1852, 
15  D.  229 ;  Millar  v.  Small,  10  Dea  1856.  19  D.  142. 

(q)  Hercules  Insurance  Co.  v.  Hunter,  27  July  1836, 14  S.  1137,  and 
15  S.  800. 

(r)  Noble  v.  Scott,  23  Feb.  1843, 6  D.  723. 

(«)  Campbell  v.  Campbell,  21  Jan.  1823,  2  S.  139  (N.  E.  128) ;  Aitken- 
head  v.  Black,  22  June  1838, 16  S.  1183;  Watt  v  Mitchell,  8  March  1839, 

I  D.  698 ;  Jarvis  v.  Anderson,  5  June  1841,  3  D.  990 ;  Munro  v,  Fzaser, 

II  Dec.  1858,  21  D.  103.    See  also  Dickson  on  Evidence,  §  1362. 
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CHAPTER    XIX. 

ON  THE  RULE  PROHIBITING  LAW  AGENTS  ACT- 
ING  AS  TRUSTEES  FROM  MAKING  PROFES- 
SIGNAL  CHARGES. 

1.  The  law  of  Scotland  has  always  recognised  the  rule  Former  Uw 
of  the  Civil  Law,  that  a  person  holding  a  fiduciary  charac-  ^  ^^^^ 
ter  cannot  be  atictor  in  rem  stiamXa)  that  is  to  say,  cannot  J^^*j^*^ 
authorise  any  transaction  by  which  an  obligation  may  be  •gents,  &c. 
created  in  his  own  favour  against  those  whose  interests  he  is 
bound  to  protect.  (6)     It  is  a  corollary  of  this  principle  that 
a  person  who  has  accepted  the  office   of  trustee  or  guar- 
dian is  not  entitled  to  derive  any  profit  or  emolument  from 
the  estate  under  his  charge,  even  although  the  estate  may 
have  benefited  by  his  professional  services;  and  this  has 
always  been  the  rule  of  law  in  England,  (c)     But  the  Civil 
Law  admitted  of  a  sort  of  exception  to  the  general  rule,  viz., 
that  when  there  were  several  tutors,  a  quorum  might  bind 
their  ward  to   a   contract   with   a  co-tutor   who    did   not 
himself  interpone  his  authority  as  tutor  \(d)  and  this  excep- 

(a)  D.  xxvi.,  8.  l.pr,;  D.  xviii.,  1.  34.  7  ;  Gaius,  i.,  184. 
(6)  Stair,  1.  6.  17  ;  Ersk.  i.  7.  19  ;  Aitken  v.  Hunter,  24  May  1871,  9 
Macph.  756. 

(c)  jBoWtwow  v.P««,  1734,  3  Peere  Williams,  249  ;  New  v.  Jones^Q  Aug. 
1833, 1  Hall  &  Twell,  632 ;  Moore  v.  Frotod,  15  Aug.  1837,  3  Mylne  & 
Craig,  45  ;  FraserY.  Palmer,  3  July  1841,  4  Younge  &  CoUyer,  Exchequer, 
515  ;  Bamhrigge  y.  Blair,  25  June  1845,  8  Beavan,  588  ;  Broughtcn  y. 
Broughton,  14  July  1855,  5  De  Qex  Macnaughten  &  Gordon,  160,  and  2 
Smale  &  Giffoid,  422  ;  Lewin  on  Trusts,  5th  edition,  pp.  230  and  447  ; 
Pulling's  Law  of  Attorneys,  5th  edition,  p.  324. 

(d)  D.  xxvi.,  8.  5,  pr. 

S 
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tion  was  formerly  adopted  by  the  practice,  if  not  by  the  law 
of  Scotland,  to  the  effect  of  permitting  tutors,  curators,  and 
trustees  to  nominate  one  of  their  number  to  act  as  their  law 
agent,  factor,  or  cashier,  and  to  allow  him  remuneration  at 
the  ordinary  rate  for  his  services  in  any  of  those  capacities,  (e) 
Gbanffe  2.  Sut    the   exception  thus  borrowed  from  the  Civil 

about  by  Law  was  abolished  in  1841.  In  that  year  the  state  of  our 
j^^^*  law  on  this  ^subject  was  brought  under  the  notice  of  the 
House  of  Lords  in  the  leading  case  of  Home  v.  Pringley  in 
which  the  Court  of  Session  had  held  that  it  was  competent 
for  trustees  to  appoint  one  of  their  number  to  be  factor, 
another  to  be  cashier,  and  a  third  to  be  law  agent  of  the 
trust,  each  with  an  adequate  salary,  (gr)  The  judgment  was 
affirmed  on  very  special  grounds,  but  Lord  Chancellor  Cot- 
Opinion  of  teuham  observed : — "  It  is  said  that  the  practice,  if  not  the 
ceUor  Cot-  l&w  of  Scotland,  sanctions  such  appointments,  and  the  case 
tenham.  q£  MofUgomerte  v.  Wauchope(h)  is  referred  to  in  proof  of  that 
proposition.  Nothing  was  decided  in  that  case  upon  that 
point,  but  the  judges  stated  that  such  appointments  were 
not  inconsistent  with  the  law  of  Scotland,  and  that  a  trustee, 
appointed  by  his  co-trustees,  was  entitled  to  the  usual 
remuneration  of  an  agent  or  cashier.  This  is  the  real 
question,  because  it  is  not  necessary  to  hold  that  the 
appointment  is  illegal,  in  order  to  maintain  the  principle, 
that  a  party  who,  having  accepted  the  office  of  trustee, 
which,  unless  otherwise  provided  for  by  the  trust,  must  be 
performed  gratuitously,  accepts  another  office  inconsistent 
with  that  of  trustee,  shall  not  be  permitted  to  derive  any 
emolument  out  of  the  trust-property  in  respect  of  such  em- 
ployment. That  the  office  of  trustee  and  of  factor  or  cashier 
to  the  property,  are  inconsistent,  cannot  be  disputed.  If  the 
execution  of  the  trust  requires  such  appointments,  it  be- 

(e)  Ersk.  L  7.  19  ;  Forsyth  on  TroBts,  p.  449 ;  Montgomerie  v. 
Wauchope,  4  June  1822,  20  F.C.  620,  1  S.  463  (N.  E.  421) ;  Darling  v. 
Adamson,  26  Nov.  1834, 13  S.  93  ;  Aitken  v.  Hunter,  24  May  1871,  9 
Macph.  756. 

(g)  30  Nov.  1837,  16  S.  142  ;  in  the  House  of  Loids,  22  June  1841. 
2  Rob.  384.    See  post,  p.  276,  note  (n). 

(h)  4  June  1822,  20  F.C.  620,  1  S.  453  (N.  E.  421). 
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comes  the  duty  of  the  trustee  to  exercise  his  discretion  and 
judgment  in  the  selection  of  the  officers,  and  his  vigilant 
superintendence  of  their  proceedings  when  appointed,  all 
which  is  lost  to  the  trust  when  a  trustee  is  appointed  to  the 
execution  of  those  duties.  Therefore  the  Courts  of  Equity 
in  England,  in  such  cases,  refuse  to  the  trustee  any  re- 
muneration which  would  come  to  others  from  the  appoint- 
ment, which  produces  the  salutary  efEect  of  deterring 
trustees  from  making  such  appointments  when  not  actually 
required ;  and,  when  such  necessity  exists,  preserves  to  the 
trust  the  superintendence  and  control  of  the  trustees  over 
the  officer  they  may  appoint.  I  should  be  sorry  to  give  any 
sanction  to  a  contrary  practice  in  Scotland.  There  can  be 
no  reason  for  any  difference  in  the  rule  upon  this  subject  in 
the  two  countries.  The  benefit  of  the  rule,  as  acted  upon 
in  England,  is  not  disputed,*and  as  there  is  no  decision  to 
the  contrary,  there  cannot  be  any  reason  for  sanctioning  a 
contrary  rule  in  Scotland."(0 


(f)  In  the  English  case  of  Bronghton  v.  Broughton  (14  July  1855,  5  De 
Gex  Macnaughten  &   Gk)rdon,  160),  the  nature  of  the  rule  was  thus 
explained  by  Lord  Chancellor  Cranworth  : — *'  The  rule  applicable  to  the 
eubject  has  been  treated  at  the  bar  as  if  it  were  sufficiently  enunciated 
by  saying  that  a  trustee  shall  not  be  able  to  make  a  profit  of  his  trust ; 
but  Ihat  is  not  stating  it  so  widely  as  it  ought  to  be  stated.    The  rule 
really  is,  that  no  one  who  has  a  duty  to  perform  shall  place  himself  in  a 
situation  to  have  his  interests  conflicting  with  that  duty ;   and  a  case 
for  the  application  of  the  rule  is  that  of  a  trustee  himself  doing  acts 
which  he  might  employ  others  to  perform,  and  taking  payment  in 
some  way  for  doing  them.     As  the  trustee  might  make  the  payment 
to  others,  this  court  says  he  shall  not  make  it  to  himself ;  and  it  says  the 
same  in  the  case  of  agents  where  they  may  employ  others  under  them. 
The  good  sense  of  the  rule  is  obvious,  because  it  is  one  of  the  duties 
of  a  trustee  to  take  care  that  no  improper  charges  are  made  by  per- 
sons employed  for  the  estate.    It  has  been  often  argued  that  a  sufficient 
check  is  afforded  by  the  power  of  taxing  the  charges,  but  the  answer  is 
this,  that  that  check  is  not  enough,  and  the  creator  of  the  trust  has  a 
right  to  have  that,  and  also  the  check  of  the  trustee.     The  result, 
therefore,  is,  that  no  person  in  whom  fiduciary  duties  are  vested  shall 
make  a  profit  of  them  by  employing  himself,  because  in  doing  this  he 
cannot  perform  one  part  of  his  trust,  namely,  that  of  seeing  that  no 
improper  charges  are  made."    To  the  same  effect,  Vice-Chancellor  Kin- 

a  2 


276  LAW  AGENTS  ACTING  AS  TRUSTEES,  ETC. 

Should  re-  3.  The  Opinion  thus  authoritatively  expressed  by  the 

effiSt'be^*  Lord  Chancellor  has  been  repeatedly  approved  of  by  the 
new  rote  ?f*^  Court  of  Sessiou,  and  it  is  now  part  of  the  law  of  Scotland.  (*) 
lawf  Whether,  however,  it  should  be  regarded  as  having  intro- 

duced a  new  rule,  to  which  retrospective  eflfect  ought  not  to 
be  given,  is  somewliat  doubtful.  In  one  case,  payments 
made  by  trustees  to  two  of  their  number,  as  factor  and 
cashier,  previous  to  1841,  were  objected  to  by  the  benefici- 
aries ;  but  the  Court  sustained  the  payments,  as  having  been 
made  in  bona  fide^  and  in  accordance  with  the  general  prac- 
tice of  the  time.({)  But  in  a  recent  case  it  was  pointed  out 
that,  though  the  trustees  might  be  entitled  to  take  credit 
for  payments  made  by  them  in  bona  fide,  the  particular  trus- 
tees who  received  the  remuneration  might  nevertheless  be 
bound  to  repay  the  amount  to  the  beneficiaries,  (m)  a  view 
to  which  effect  had  been  given  by  the  Lord  Ordinary  (Jer- 
viswoode)  in  a  previous  case,  which  is  not  reported  on  this 
point.(w)     The  question,  however,  is  now  of  little  practical 

dersey,  in  Pollard  v.  D&yU^  12  Nov.  1860, 3  Law  Times,  N.  S.,  432,  and  6 
English  Jurist,  N.  S.,  1139. 

{k)  Seton  v.  Dawson,  18  Dec.  1841,  4  D.  310 ;  Cullen  v.  Baillie,  20 
Feb.  1846,  8  D.  511,  affirmed  19  June  1855,  18  D.  (H.  L.)  40, 2  Macq.  80; 
Bon  Accord  Marine  Insurance  Company  v.  Souter's  Trs.,  13  June  1850, 12 
D.  1010;  Fegan  v.  Thomson,  20  July  1855,  17  D.  1146;  Wellwood's  Trs. 
V.  Boswell  or  Hill,  17  Dec.  1856,  19  D.  187 ;  M'Laren  on  Wills  and  Sue- 
cessions,  iL  174  and  553. 

(0  Miller's  Trs.  v.  Miller,  23  Feb.  1848, 10  D.  766. 

(m)  Aitken  v.  Hunter,  24  May  1871,  9  Macph.  756. 

(n)  Farquharson's  Tr.  v.  Farquharson,  6  Jan.  1863.  The  case  came 
before  the  Inner  House  on  16  June  1866,  under  which  date  the  session 
papers  will  be  found  containing  the  Lord  Ordinaiy's  interlocutor  quoted 
below ;  but  the  question  above  referred  to  was  not  discussed  in  the  Inner 
House.  The  testator  had  left  to  each  of  his  trustees  a  legacy  of  £100  "  for 
the  trouble  they  may  have  in  my  affairs ;"  and  farther,  authorised  "  the 
retention  out  of  my  estate  of  a  proper  recompense  for  their  trouble  in  the 
execution  thereof,  and  of  all  expenses  incurred  by  them  in  the  employ- 
ment of  persons  necessary.''  But  the  trust-deed  did  not  expressly  autho- 
rise the  trustees  to  appoint  factors  and  cashiers  from  their  own  number. 
The  accouiiUmt  to  whom  the  case  was  remitted  disallowed  charges  for 
factor  fee  uikI  commission  made  by  the  trustees  both  before  and  after  1841 ; 
and  the  Lord  Ordinary  repelled  the  objections  stated  to  the  accountant's 
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importance,  as  32  years  have  passed  since  the  law  of  Scot- 
land was  assimilated  in  this  respect  to  that  of  England.  But 
whatever  may  have  been  the  extent  of  the  change  brought 
about  by  the  case  of  Hom/e  v.  Pringle,  it  has  been  recently 
held  that  a  single  trustee  was  never  permitted  by  the  law  of 
Scotland  to  appoint  himself  agent  and  factor  for  the  trust, 
and  that  he  was  therefore  not  entitled  to  take  credit  in 


report  by  the  representatives  of  the  trustees.  In  a  note  to  his  interlocutor 
his  Lordship  observes : — "  The  Lord  Ordinary  has,  in  dealing  with  these 
objections,  gone  over  the  various  leading  cases  bearing  on  the  question, 
and  to  which  he  was  referred.  It  was  strongly  pressed  upon  hini  that 
the  law  under  which  it  is  now  fixed  that  a  trustee  cannot  make  profit  of 
his  office,  or  hold  an  office  of  profit  under  the  trust,  unless  by  express 
authority  from  the  truster,  was  of  modem  introduction,  and  ought  not  to 
have  a  retrospective  effect  here.  And  if  the  Lord  Ordinary's  notes  serve 
him  aright,  the  case  of  Home  v.  Pringle  and  others,  and  the  case  of  Miller's 
Trs.  V.  MilleTj  were  mainly  relied  on  as  sufficient  to  warrant  the  Court 
not  to  disallow  the  charges  here.  It  is  true  that  in  the  case  of  Home  the 
Lord  Chancellor  did  not  in  fact  disallow  the  salary  which  Mr  Pringle 
had,  as  was  said,  been  allowed  in  the  accounts  which  had  been  examined 
and  settled  according  to  the  provisions  of  the  trust-deed  there,  and  for 
the  opening  up  of  which  accounts  no  case  had  been  made.  But  it  is  im- 
possible to  read  the  opinion  of  the  Lord  Chancellor  in  that  case  without 
observing  that  it  was  in  the  special  case  and  not  on  any  general  principle 
that  Mr  Pringle's  salary  was  not  disallowed ;  and  accordingly,  as  the  Lord 
Ordinary  believes,  the  opinion  of  the  Lord  Chancellor  as  there  given  has 
been  held  to  rule  the  law,  and  has  affected  many  judgments  since  in  the 
direction  opposite  to  that  in  which  the  objectors  would  here  apply  it. 
Again,  in  the  case  of  MiUer,  the  Court  did  not  doubt  the  general  rule  of 
law,  though  their  Lordships  saw  cause  for  its  non-application  there.  But, 
as  observed  by  the  counsel  for  Allargue  in  the  present  case,  the  question 
there  truly  was  with  a  surviving  trustee  who  had  neither  held  an  office 
under  the  trust  nor  was  the  direct  representative  of  such  trustee.  But 
the  attempt  was  made  under  the  form  of  disallowing  charges  for  allow- 
ance to  two  former  trustees  truly  to  subject  the  remaining  trustee  in 
liability  for  profits  drawn  by  them  as  cashier  and  factor  respectively  for 
the  trust.    This  the  Court  would  not  sanction.     But  Lord  Mackenzie 

expressly  states — *  There  only  remains  the  objection,'  &c Mr 

F.  of  W.  and  Mr  F.  T.  are  the  direct  holders,  or  direct  representatives  of 
holders,  of  the  offices  of  profit  within  the  trust,  which  are  here  objected  to ; 
and  the  Lord  Ordinary  is  therefore  unable  to  see  grounds  on  which  to 
sanction  the  objections  taken  for  them  to  the  accountant's  report." 
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Bde  appli> 
cable  to  all 
persons 
folding  a 
fidociary 
chvacter. 


his  accounts  for  remuneration  in  those  capacities  even  prior 
to  1841.  (o) 

4.  Although  the  rule,  that  a  trustee  is  not  entitled  to 
make  any  profit  out  of  the  estate  under  his  charge,  was  first 
enunciated  as  if  it  applied  only  to  the  case  of  a  trustee  act- 
ing under  a  mortis  causa  deed,  it  is  now  quite  settbd  that  it 
is  equally  applicable  to  trustees  under  trust-deeds  inter 
vivos, (p)  and  to  all  other  persons  holding  a  fiduciary  char- 
acter, (g^)  such  as  tutors  and  curators, (r)  curators  boniSy{s) 
judicial  factors, (^)  factors  loco  tutoris,(u)  and  parliamentary 
trustees,  (x)  But  a  law  agent  appointed  tutor  or  curator  ad 
litem  is  entitled  to  remuneration  at  the  ordinary  rate  for 
bis  professional  services  ;(y)  and  it  is  quite  customary  for 
such  a  tutor  or  curator  to  conduct  the  case  of  his  ward, 
either  personally  or  by  a  firm  of  which  he  is  a  partner.  («) 
It  is  doubtful  whether  a  commissioner  on  a  sequestrated 


(a)  Aitken  v.  Hunter,  24  May  1871,  9  Macph.  756. 

(p)  Lauder  v.  Millars,  15  July  1859,  21  D.  1353  ;  and  Johnston's  Trs. 
V.  Johnston's  Crs.,  4  Jan.  1738  (reported  in  21  D.  1383).  These  were 
cases  of  voluntary  trusts  for  behoof  of  creditors. 

{q)  It  has  been  decided  in  England  than  an  executor  is  in  the  same 
position  as  a  trustee,  as  regards  remuneration  ;  Folland  v.  DoyU,- 12  Nov. 
1860,  3  Law  Times,  N.  S.,  432,  and  6  English  Jurist,  N.  S.,  1139  ;  and 
there  can  be  no  doubt  that  in  Scotland  the  rule  is  the  same,  the  position 
of  an  executor,  as  such,  under  the  Intestate  Moveable  Succession  Act, 
being  simply  that  of  a  gratuitous  trustee  ;  18  and  19  Vict.  c.  23,  §  8;  Bell's 
Lectures  on  Conveyancing,  p.  864. 

(r)  Fegan  v.  Thomson,  20  July  1855,  17  D.  1146  ;  Kennedy  v.  Ruther- 
glen,  25  Jan.  1860, 22  D.  567  ;  Eraser  on  Parent  and  Child,  p.  279. 

(«)  Morrison  v.  Rennie,  14  July  1847,  9  D.  1483,  reversed  26  April 
1849,  6  Bell,  422  ;  see  also  11  D.  1201;  Lord  Gray  and  others  v,  Mac- 
kenzie, 21  June  1856, 19  D.  1. 

(t)  Flowerdew's  Trs.,  22  Dec.  1864,  17  D.  263. 

(u)  Lord  Gray  and  others  v.  Mackenzie,  14  June  1856, 19  D.  1. 

(a)  Lord  Gray  v.  Dundas  &  Wilson,  21  June  1856, 19  D.  1  ;  Well- 
wood's  Trs.  V.  Boswell  or  Hill,  17  Dec.  1856, 19  D.  187. 

(y)  Pirie  or  Collie  v.  Collie,  4  March  1861,  13  D.  841  ;  Moncreiffe  v. 
Sinclair,  19  July  1859,  21  D.  1359.  See  also  Rennie,  27  June  1849,  11 
D.  1201. 

(z)  Bankton,  vol.  i.  p.  203  ;  M'Glashan's  Sheriff-Court  Practice,  4th 
edition,  p.  96. 
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estate  should  be  regarded  as  holding  such  a  fiduciary 
character  as  to  disqualify  him  from  acting  as  law  agent  for 
the  trustee.  In  the  only  case  in  which  the  question  was 
raised,  a  bankrupt  who  had  litigated  unsuccessfully  with  the 
trustee  on  his  estate,  and  had  been  found  liable  in  ex- 
penses, was  held  not  entitled  to  maintain  the  objection, 
on  the  ground  that  he  was  in  the  position  of  a  third  party, 
stating  the  objection  not  for,  but  against,  the  bankrupt  * 
estate,  (a) 

6.  A  person  holding  a  fiduciary  character  is,  of  course.  Outlays, 
always  entitled  to  be  reimbursed  actual  outlays  which  he  ^es^com^* 
has  properly  made  for  the  estate  under  his  charge.(6)    Trus-  JJi^Jj^ 
tees  in  sequestrations, (c)  judicial  factors,  factors  loco  iutoriSy 
and  curators  boni8y(d)  are,  besides,  entitled  to  a  commission 
for  their  services,  (e)     Although  law  agents  acting  in  those 
capacities,  are  not  allowed   to  make  professional  charges, 
yet  if  they  act  also  as  agents,  they  are  entitled  to  their  costs 
out  of  pocket  ;(g')   and  it  may  even  be  competent  for  the 
Court,  in  fixing  the  amount  of  their  commission,  to  inquire 


(a)  Learmonth  v,  Paterson,  13  Feb.  1858,  20  D.  664. 

(6)  Johnston's  Trs.  v,  Johnston's  Crs.,  4  Jan.  1738,  reported  in  21  D. 
1383  ;  Morrison  v.  Rennie,  26  April  1849,  6  Bell  422,  and  23  Nov.  1849, 
12  D.  163  ;  Wellwood's  Trs.  v,  Boswell  ,or  Hill,  17  Dec.  1856,  19  D.  187. 
See  also  the  English  cases  of  Moore  v.  Frowd,  15  Aug.  1837,  3  Mylne  & 
Craig,  45  ;  Fraser  v.  Palmer,  3  July  1841, 4  Younge  &  Colly er,  Exchequer, 
615  ;  and  Bambrigge  v.  Blair,  25  June  1845,  &  Beavan,  588  ;  and  also  22 
and  23  Vict  c.  35,  §  38. 

(c)  The  amount  of  commission  to  a  trustee  in  a  sequestration  is  fixed 
by  the  commissioners  ;  19  and  20  Vict  c.  79,  §  125  ;  Bruce  v.  Davenport 
&  Co.,  7  July  1825,  4  S.  152  ;  Haston  v.  Chapman,  1  March  1826,  4  S. 
609  (N.  E.  517).  Five  per  cent,  on  the  funds  recovered  is  generally 
allowed  :  2  Bell's  Com.  (McLaren's  edition),  p.  320. 

(d)  When  the  nearest  agnate  of  the  ward  is  appointed  curator  hanisy  it 
is  generally  upon  condition  of  his  acting  gratuitously ;  but  if  this  condi- 
tion is  not  imposed  at  the  time  of  the  appointment,  it  will  not  be  enforced 
ex  post  facto;  Macdonald  v,  Macdonald,  8  July  1854,  16  D.  1024  ;  Ac- 
countant of  Court  V.  Watt,  2  June  1866,  4  Macph.  772. 

(e)  Thoms  on  Judicial  Factors,  p.  195. 

(g)  Lord  Qray  v.  Mackenzie,  21  June  1856,  reported  under  date  12 
Nov.  1856, 19  D.  1. 
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how  far  the  estate  has  been  benefited  by  their  professional 
services.  (A) 
Profits  not  6.  A  law  agent  acting  as  a  trustee  is  bound  to  account 
tnut-eetMe.  to  the  beneficiaries  only  for  profits  made  by  him  out  of  the 
trust-estate,  and  not  for  profits  accruing  to  him  from  other 
sources,  owing  to  his  connection  with  or  management  of  the 
trust.  Thus,  where  a  trustee,  who  was  a  solicitor,  sold  out 
stock  forming  part  of  the  trust-estate,  and  invested  it  on 
mortgage,  but  made  no  charge  against  the  trust-estate  for 
his  services,  the  cestuia  que  trust  were  held  not  entitled  to 
profits  derived  by  him  as  a  solicitor  in  consequence  of  part 
of  the  mortgaged  estate  being  used  for  building  purposes,  (t) 
Ruieappii.  7.  When  a  person  holding  a  fiduciary  character  is  a 
trustoe^p*  partner  in  a  legal  firm,  and  employs  his  own  firm  to  conduct 
partners,  j-jj^  professional  business  of  the  estate  under  his  charge,  no 
charge  can  be  made  by  the  firm,  even  although  the  business 
has  been  done  by  another  partner. (i)  It  was,  however, 
held  by  Vice-Chancellor  Wood,  in  an  English  case,  in  1861, 
that  a  trustee  may  employ  his  partner  as  solicitor  to  the 
trust,  and  pay  him  the  usual  professional  charges,  provided 
there  is  an  express  agreement  that  the  trustee  himself  is  not 
to  participate  in  the  profits,  or  to  have  any  benefit  from  such 
charges. (Z)  "But  perhaps  it  would  be  hardly  safe  for  the 
profession  to  deduce  from  this  case  that  a  trustee  would 
generally  be  justified  in  allowing  to  his  partner  a  remu- 

(h)  See  opinions  of  Lord  Justice-Clerk  Hope,  and  Lord  Curriehill  in 
Lord  Gray  v,  Mackenzie,  suyra  (g);  and  Welsh  v.  Jackson,  23  Dec.  1864, 3 
Macpb.  303. 

(i)  Whitney  v.  Smith,  19  March  1869,  4  Law  Reports,  Chancery  Ap- 
peals, 513. 

(k)  Lord  Gray  v,  Mackenzie,  21  June  1856,  reported  under  date  12 
Nov.  1856,  19  D.  1;  Collins  v.  Carey,  23  July  1839,  2  Beavan,  128;  Chris- 
tophers V.  White,  27  July  1847,  10  Beavan,  523  ;  Lin>coln  v.  Windsor,  9 
July  1851,  9  Hare,  158  ;  Lyon  v.  Baker,  30  June  1852,  5  De  Gex  & 
Smale,  722.  It  has  also  been  held  in  England,  that  when  a  trustee  who 
is  a  solicitor,  appoints  another  solicitor  to  act  for  the  trust  on  agency 
terms,  he  does  so  for  the  benefit  of  the  trust,  he  himself  not  being  entitled 
to  make  any  profit  by  the  arrangement ;  In  re  Taylor,  8  Feb.  1864,  23 
Law  Journal,  Chancery,  857. 

(0  Clark  V.  Carlon,  7  May  1861,  7  English  Jurist,  N.  S.,  441. 


L 


LAW  AGENTS  ACTING  AS  TRUSTEES,  ETC.  281 

neration  for  the  services  of  the  firm  out  of  the  trust-pro- 

perty."(w) 

8.  Some  confusion  has  been  introduced  into  the  law  both  Confasion 

of  England  and  of  Scotland  by  the  case  of  Cradock  v.  Piper,  Oradoek  t. 
in  which  Lord  Chancellor  Cottenham  (who  had  himself  laid  *^^' 
down  the  rule  of  law  in  the  most  absolute  terms  in  the  case 
of  Home  v.  Pringle)  held  that  a  solicitor  and  trustee,  acting 
for  himself  and  his  co-trustees  in  a  suit  in  which  they  had 
been  made  defendants,  was  entitled  to  the  usual  professional 
charges,  as  it  did  not  appear  that  the  costs  had  been  in- 
creased through  hiaown  conduct,  (n)  But  the  soundness  of 
this  decision  has  been  called  in  question  by  Lord  Chancellor 
Cran worth  and  Lord  Brougham  ;(o)  and  it  has  been  held  in 
England  that,  at  all  events,  the  exception  supposed  to  have 
been  introduced  by  Cradock\,  Piper  is  strictly  confined  to 
judicial  proceedings, (p)  and  that  it  does  not  apply  to  the  case 
of  a  single  trustee  defending  himself  by  a  partner.(g)  The 
case  of  Cradock  v.  Piper  can,  therefore,  be  regarded  as,  at 
most,  an  authority  only  to  this  extent,  that  the  general  rule 
may  be  relaxed  where  several  trustees,  being  obliged  to  de- 
fend an  action,  have  employed  a  professional  man  of  their 
own  number  to  conduct  the  joint  defence,  (r)    There  is,  how- 

(m)  PuUing's  Law  of  Attorneys,  5th  edition,  p.  325.  A  factor  ap- 
pointed under  the  164th  section  of  the  Bankruptcy  Act  (19  and  20  Vict, 
c.  79),  "  when  he  shall  find  it  to  be  necessary  to  have  the  services  of  a  law 
agent  in  matters  properly  belonging  to  that  profession,  shall  be  entitled  to 
employ  one  not  connected  with  him  as  a  partner.'' — A.  S.  11  March  1851^ 
9  26. 

(n)  22  Jan.  1860,  1  HaU  &  TweD,  617,  and  1  Macnaughten  &  Gor- 
don, 664. 

(o)  Cullen  V.  Baillie,  19  June  1855,  18  D.  (H.  L.)  40;  2  Macq.  80. 
See  also  Lord  Gray  v,  Mackenzie,  21  June  1856,  19  D.  1  ;  Lewin  on 
Trusts,  6th  edition,  p.  231 ;  and  McLaren  on  Wills  and  Succession,  ii.  174. 

(jo)  Lincoln  v.  Windsor,  9  July  1851,  9  Hare,  158,  20  Law  Journal, 
Chancery,  531.  See  also  Findlay's  Trs.  v.  M'Combe,  6  March  1852,  14 
D.  621. 

(g)  Lyon  v.  BaJcer,  30  June  1862,  6  De  Gex  &  Smale,  622. 

(r)  In  the  case  of  Broughton  v.  Broughton  (14  July  1855,  5  De  Gex, 
Macnaughten  &  Gordon,  160,  and  2  Smale  and  Giffard,  422},  Lord  Cran- 
worth  observed  : — "  I  must  own,  speaking  with  all  deference,  and  not 
meaning  to  decide  anything  on  the  point,  that  I  cannot  see  any  distinction 
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ever,  no  Scotch  case  in  which  it  has  been  recognised  as 
authoritative  even  to  this  limited  extent.     In  the  only  case 
in  which  the  question  arose,  a  trustee,  who  was  also  a  coun- 
try writer,  was  held  not  entitled  to  make  professional  charges 
for  matters  connected  with  the  general  management  of  the 
trust;  but  the  question  whether  he  was  entitled  to  make 
such  charges  in  conducting  judicial  proceedings  was  re- 
served. («)     In  a  recent  case.  Lord  Deas  referred,  obiter,  to 
Cradock  v.  Piper  as  an  authority ;  but  it  does  not  appear 
from  the  report  whether  the  more  recent  English  cases  were 
brought  under  his  Lordship's  notice.  (^) 
Two  cxcep-        9.  The  rule  that  a  person  holding  a  fiduciary  character 
general  rule,  cannot  derive  any  profit  from  the  estate  under  his  charge  is 
subject  to  two  exceptions, — (1)  when  it  is  declared  in  the 
deed  constituting  the  trust  that  he  is  to  receive  remunera- 
tion for  his  services ;  and  (2)  when  the  beneficiaries  agree  to 
allow  such  remuneration. 
Bemnnera-         10.  "  One  Continually  sees  provisions  introduced  into 
by°the°''*^  wiUs  and  settlements  enabling  a  solicitor  acting  as  trustee 
tnat-deed.    ^q  receive  remuneration  just  as  if  he  had  not  been  appointed 
trustee,  and  it  is  very  often  convenient  to  make  this  arrange- 
ment." (w)     Provisions  of  this  kind  are,  however,  very  strictly 

between  costs  incurred  in  a  suit  and  costs  incurred  in  administrating  an 
estate  without  a  suit  ....  In  Cradock  v.  Piper,  however,  the  gene- 
ral rule  might  have  been  probably  safely  relaxed  ;  and  where  the  question 
related  to  charges  incurred  in  a  suit,  there  would  be  considerably  less 
danger  in  relaxing  it  where  the  parties  had  been  made  defendants  than 
where  they  had  filled  the  character  of  plaintiffs.  If,  therefore,  the  circum- 
stances of  the  case  before  me  had  brought  it  within  the  same  class,  I 
should  have  felt  myself  bound  to  follow  the  decision  of  Lord  Cottenham, 
which,  however,  appears  to  me  to  overrule  the  previous  decision  of  the 
Master  of  the  Rolls  in  Bcmbrigge  v.  Blair,'*  Prior  to  the  case  of  Cradock 
V.  Piper,  in  exceptional  circumstances,  the  application  of  a  trustee  had 
sometimes  been  granted,  for  a  reasonable  compensation  for  his  labour  and 
time,  both  retrospectively  and  prospectively,  but  never  in  the  shape  of 
professional  remuneration ;  Marshall  v.  Holloway,  20  April  1820^  2  Swan- 
Bton,  432 ;  Bamhrigge  v.  Blair,  25  June  1845,  8  Beavan,  588. 

(«)  Findlay's  Trs.  v,  M'Combe,  6  March  1862,  14  D.  621.  The  rubric 
of  the  report  is  erroneous. 

(e)  Scott  V,  Handyside's  Trs.,  30  March  1868,  6  Macph.  753. 

(u)  Per  Lord  Chancellor  Cranworth  in  Broughton  v.  Broughton,  14  July 
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construed ;  and  if  there  is  any  doubt  as  to  their  meaning, 
nothing  beyond  actual  outlay  will  be  allowed.  Thus,  where 
a  trust-deed  provided  that  the  trustees  should  reimburse 
themselves  out  of  the  trust-funds  for  all  such  reasonable 
costs,  charges,  and  expenses  as  they  should  or  might  sus- 
tain, expend,  or  be  put  unto,  such  costs,  <fec.,  to  be  reckoned, 
paid,  and  stated  as  between  attorney  and  client,  it  was  held 
by  Lord  Chancellor  Cottenham  that  the  clause  did  not  autho- 
rise any  payment  for  trouble  or  professional  services,  (x)  The 
offices  of  law  agent  and  factor  being  in  their  nature  remuner- 
ative, it  has  been  held  by  the  First  Division  (Lord  Deas 
dissenting)  that  express  authority  to  allow  remuneration  is 
not  necessary  where  the  truster  gives  his  trustees  power  "  to 
appoint  agents  and  factors,  either  of  their  own  number  or 
other  fit  persons."(y)  But,  on  the  other  hand,  where  the 
trust-deed  specifies  one  particular  kind  or  mode  of  remunera- 
tion, it  will  not  be  held  to  include  any  others.  Thus,  where  a 
trust-deed  authorises  "  a  suitable  remuneration''  to  the  trus- 
tee, he  is  not  entitled,  unless  power  is  given  him  to  act  as 
law  agent  for  the  trust,  to  make  professional  charges,  although 
it  may  perhaps  be  competent,  in  fixing  the  amount  of  the 
remuneration  to  be  allowed  him,  to  take  into  consideration 
services  rendered  by  him  as  a  law  agent.  (2)  Similarly, 
authority  to  allow  suitable  remuneration  to  a  trustee  ap- 
pointed factor  for  the  trust,  does  not  entitle  him  to  make 
professional  charges,  in  addition  to  his  factor  fee,  for  matters 
connected  with  the  general  management  of  the  estate,  (a) 
The  amount  of  remuneration  is,  of  course,  always  dependent 


1855,  5  De  Gex,  Macnaughten  &  Gordon,  160.  See  also  In  re  Sherwood^ 
4  Nov.  1840,  3  Beavan,  338. 

(a;)  Moore  v.  Frotod,  15  Aug,  1837,  3  Mylne  &  Craig,  45. 

(y)  Goodsir  v.  Carruther's,  19  June  1858, 20  D.  1141.  See  also  Douglas 
V.  ArchbtUt,  16  Feb.  1858,  2  De  Gez  &  Jones,  148,  where  an  auctioneer, 
who  had  been  appointed  a  trustee,  and  directed  to  sell  the  truster's  estate, 
and  to  apply  the  money,  in  the  first  place,  in  payment  of  the  costs,  includ- 
ing the  usual  auctioneer's  commission,  was  held  entitled  to  charge  his 
own  commission  on  the  sale. 

(z)  Welch  V.  Jackson,  23  Dec.  1864,  3  Macph.  303. 

(a)  Findlay's  Trs.  v.  M'Combe,  6  March  1852,  14  D.  621. 
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on  the  circumstances  of  each  particular  case  ;(&)  and  if  the 
sum  allowed  by  trustees  is  excessive,  it  will  be  reduced  by 
the  Court.(c)  In  an  English  case,  a  solicitor,  who  had  been 
appointed  executor  with  power  to  charge  for  his  professional 
services,  was  held  entitled  to  charge  only  for  services  strictly 
professional,  and  not  for  matters  which  an  executor  ought  to 
attend  to  without  the  intervention  of  a  solicitor,  (d) 
Remunera-  H.  When  a  law  agent,  who  has  been  appointed  a  trus- 
aiiowedby  tee  Under  a  deed  which  contains  no  provision  enabling 
ficLrioT  ti^  t<^  claim  remuneration,  is  unwilling  to  act  gratuitously, 
he  ought,  before  accepting  the  office,  to  make  an  express 
agreement  with  the  beneficiaries  that  he  is  to  receive 
remuneration,  whether  for  his  time  and  trouble  generally,  or 
for  his  services  as  law  agent,  factor,  or  cashier  for  the  trust. 
But  it  is  requisite  to  the  validity  of  such  an  agreement, 
not  only  that  the  beneficiaries  be  aui  Jurt8,(e)  but  also  that 
they  be  aware  of  the  rule  of  law  which  prevents  trustees 
making  any  profit  out  of  the  trust-estate,  (gr)  Moreover, 
bargains  between  trustees  and  beneficiaries  in  regard  to 
remuneration  must  be  freely  made,  and  not  submitted  to 
from  pressure.  (A)  An  express  agreement,  however,  is  not 
absolutely  necessary ;  for  if  a  trustee  acts  as  agent  or  factor 
for  the  trust  on  the  understanding  that  he  is  to  receive 
remuneration,  and  the  beneficiaries  acquiesce  in  his 
making  professional  charges,  Ac,  they  become  his  true  em- 
ployers, and  are  therefore  not  entitled  thereafter  to  object 

(6)  In  the  case  of  Thomaon's  Trs.  v.  Robb,  10  July  1851, 13  D.  1326, 
2}  per  cent,  was  held  a  reasonable  allowance  to  a  factor,  the  cash  transac- 
tions of  the  trust  being  neither  numerous  nor  complicated.  See  also 
Willis  V.  KtbhU,  9  July  1839,  1  Beavan,  569. 

(c)  Auld  V.  Orr's  Trs.,  13  Dec.  1851,  14  D.  181. 

(d)  Harbin  v.  Darby,  22  May  1860,  28  Beavan,  325. 

(«)  Scott  V.  Handyside's  Trs.,  30  March  1868, 6  Macph.  753.  See  also 
opinion  of  Lord  Neaves  in  Aitken  v.  Hunter,  24  May  1871, 9  Macph.  756 ; 
and  Lyon  v.  Baker,  30  June  1852,  5  De  Gex  &  Smale,  622. 

(flf)  Lauder  v.  Millars,  15  July  1859,  21  D.  1353 ;  Moore  v.  Frowd, 
15  Aug.  1837,  3  Mylne  &  Craig,  45 ;  Stanes  v.  Parker,  23  March  1846, 
9  Beavan,  385  ;  Todd  v.  Wilson,  15  July  1846,  9  Beavan. 

{h)  Ayliffe  v.  Murray,  27  Oct  1740,  2  Atkyns,  58  ;  Barrett  v.  Hartley, 
2  May  1866,  2  Law  Reports,  Equity,  789. 
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that  such   charges   are  illegal,  (t)      But  in  order  to  found 
the  plea  of  acquiescence,  the  circumstances  must  be  suffi- 
cient to  raise  an  inference  of  the  beneficiaries'  knowledge  of 
the  rule  of  law,  that  trustees  are  not  entitled  to  make  any 
profit  out  of  the   trust-estate,  (ife)      Any  such  inference  is 
excluded  in  the  case  of  pupils  or  other  incapacitated  persons, 
or  of  creditors  who  have  nothing  to  do  with  the  manage- 
ment of  the   trust.  (Z)     In    the  case  of  Lord    Oray  and 
others ^(m)  the  consent  and  approval  of  an  heir  of  entail  in 
possession,  were,  in  the  following  circumstances,  held  not 
sufficient  to  entitle  a  trustee  to  payment  of  his  business 
account.    The  trustees  had  obtained  a  private  Act  of  Par- 
liament, which  inter  alia  authorised  them  to  borrow  money 
on  the  entailed  estate  for  the  expense  of  obtaining  and 
carrying  the  Act  into  execution,  and  directed  the  Court  of 
Session  to  ascertain  and  fix  the  amount  of  the  expenses. 
An  application  was  accordingly  presented  by  the  trustees 
to  the  Court,  to  fix  the  amount  of  the  expenses  and  to  order 
payment   thereof.      But  a  decided   majority  of   the  whole 
Court  refused  to  pass  the  accounts  of  the  trustees,  and  opi- 
nions were  expressed  to  the  effect  that  even  the  consent  of  all 
the  existing  substitute  heirs  of  entail  could  not  relieve  the 
Court  of  the  duty  of  examining  the  accounts  on  the  legal 
principles  applicable  to  trustees.     In  an  English  case,  in 
which  the  costs  of  all  the  parties  had  been  ordered  to  be  paid 
out  of  the  trust-estate,  it  having  appeared  that  a  trustee  had 
conducted  his   defence  by  his   partner,  all  his  costs  but 
those  out  of  pocket  were  disallowed,  although  no  objection 

(»)  Cnllen  v.  Baillie,  20  Feb.  1846,  8  D.  511,  affirmed  19  June  1866, 
18  D.  (H.  L.)  40,  and  2  Macq.  80 ;  Ommaney  v.  Smith,  3  March  1864, 16  D. 
727  ;  Hope  v.  Hope,  12  Feb.  1856,  18  D.  685;  Dixon  v,  Rutherford,  11 
Nov.  1863,  2  Macph,  61 ;  Scott  v.  Handyside's  Trs.,  30  March  1868,  6 
Macph.  763. 

qc)  Lauder  v,  Millars,  15  July  1859,  21  D.  1363. 

if)  Per  Lord  Deas,  delivering  the  opinion  of  the  Court,  in  Scott  v. 
Handyside's  Trs.,  30  March  1868,  6  Macph.  753.  See  also  opinion  of 
Lord  Neaves  in  Aitken  t?.  Hunter,  24  May  1871,  9  Macph.  756;  and 
Lauder  v.  Millars,  iwpra  (k). 

(m)  Lord  Gray  and  others  v.  Dundas  &  Wilson,  21  June  1856,  repoited 
under  date  12  Nov.  1856,  19  D.  1. 
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was  stated  by  any  of  the  other  parties  some  of  whom,  how- 
ever, were  infants,  (w) 
Effect  of  12.  Even  when  accounts  have  been  docqueted  as  correct 

beSgsetUed  by  a  party  ignorant  of  the  legal  rule  prohibiting  trustees 
toBtewand  ^^^^  making  any  profit  out  of  the  trust-estate,  he  is  entitled 
^^^  to  open  up  the  accounts  as  regards  the  objectionable 
items,  (o)  In  England  it  has  been  held  that  a  settlement 
of  accounts  between  a  trustee  and  a  cestui  que  trust  (a 
beneficiary)  does  not  bar  the  latter  from  opening  up  the 
accounts  as  regards  professional  charges,  &c.,  if  he  has  had 
no  independent  legal  assistance,  and  the  trustee  has  not 
informed  him  that  he  was  not  liable  to  pay  such  charges,  on 
account  of  their  being  struck  at  by  the  legal  rule  ;(p)  but 
that,  on  the  other  hand,  if  he  has  had  independent  legal 
assistance,  he  is  bound  by  a  settlement  or  release.  (9) 

(n)  Lyon  v.  Baker,  30  June  1852,  6  De  Qez  &  Smale,  622. 

(0)  Lauder  v.  Millars,  15  July  1869,  21  D.  1353. 

{p)  Todd  y.  WiUon,  15  July  1846,  9  Beavan,  486.  See  also  GonUey  v. 
JFoodf  I  June  1846, 9  Irish  Equity  Reports,  418 ;  and  Barrett  v.  Hartley, 
2  May  1866,  2  Law  Reports,  Equity,  789. 

(q)  Stanes  v.  Parker,  23  March  1846,  9  Beavan,  385 ;  In  r$  Wyche, 
15  June  1848, 11  Beavan,  209 ;  Lewin  on  Trusts,  5th  edition,  447. 
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CHAPTER    XX. 

LIABILITY  OP  LAW  AGENTS  ON  UNDERTAKINGS 

AND  CONTRACTS. 

1.  It  may  be  stated  as  a  general  rule  that  law  agents  are  Uw  agents 
not  personally  liable  for  obligations  which  they  undertake  in  JSy^bie 
name  and  on  behalf  of  their  clients,  provided  they  do  not  JJ^^*'^ 
exceed  their  authority  express  or  implied,  (a)  nameoi 

2.  A  law  agent  is,  however,  liable  to  persons  whom  he  i^^  ^^t, 
employs  on  his  own  credit,  such  as  clerks  and  printers.  (6)  Hj^„^  ^, 
He  is  also  primarily  liable  for  such  fees  and  charges  as  are  P'oy^d  on 
generally  disbursed  by  legal  practitioners,  for  example,  fees  credit. 

of  officers  of  court,(c)  fees  of  advocates'  clerks,(d)  and  the 
expenses  of  witnesses  and  havers  adduced  byhim;(e)  and 


(a)  Rankin  v,  Mollison,  17  Feb.  1738,  M.  4064 ;  Maxton  v.  M'lntosh'a 
Crs.  4  March  1777,  5  Br.  Sup.  441 ;  King  v.  Shirra,  23  Jan.  1827,  5  S.  231 
(N.  E.  216) ;  Russel  &  Aitken  v.  M'Farlane,  23  May  1837,  15  S.  989 ; 
Pothier,  Traits  du  Contrat  de  Mandat,  §  87 ;  Russell  v.  Beece,  1847,  2  Car- 
rington  &  Eirwan,  669;  Lewis  v' Nicholson,  7.  May  1852,  18  Adolphus  k 
Ellis,  Queen's  Bench,  503;  Stoiy  on  Agency,  chapter  10. 

(6)  Neill  &  Co.  V.  Hopkirk,  31  Jan.  1850, 12  D.  618.  See  also  opinion 
of  Lord  Justice-derk  Boyle  in  D.  of  Queensbeiry's  Exrs.  v.  Tait,  3  March 
1827,  5  S.  521  (N.  K  490).    See  also  Story  on  Agency,  §  288. 

(c)  Shand's  Practice,  p.  408.  In  England  a  sheriff  cannot  sue  an  attor- 
ney for  his  fees  (Chitty  on  Contracts,  9th  edition,  p.  544) ;  but  an  attorney 
is  liable  to  bailiffs  and  sheriff's  officers  employed  by  him ;  Addison  on 
Contracts,  6th  edition,  p.  585. 

((2)  Craig  v.  Campbell,  26  Jan.  1858,  20  D.  444 ;  Fortune's  Exrs.  v. 
Smith,  31  Mar.  1864,  2  Macph.  1005. 

(e)  A.S.  21  Dec.  1765 ;  Mason,  8  Jan.  1830,  5  Mur.  129;  Jamieson  v. 
Main,  12  Feb.  1830,  5  Mur.  127 ;  Megget  &  Roy  v.  Douglas,  20  May  1830, 
8  S.  779;  M'Donald  v.  Meldrum,  8  March  1839, 1  D.  677;  A.S.  10  July 
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Not  now 
liftble  to 
parties  to 
whom 
remits  are 
made  by 
the  Court. 


for  the  last  of  these  he  may  be  apprehended  on  a  summary 
warrant,  and  imprisoned  till  payment  thereof,  (gr)  Moreover, 
when  proof  is  taken  by  commission,  or  a  commission  and 
diligence  is  granted  for  the  recovery  of  documents,  the  agent 
on  whose  requisition  the  commissioner  has  acted  is  person- 
ally liable  for  the  fees  of  the  commissioner  and  his  clerk.  (A) 
Where  a  conjunct  probation  has  been  allowed,  one  of  the 
parties  paying  the  whole  of  the  commissioner's  fee  is  entitled 
to  decree  against  the  agent  of  the  other  party  for  his  half  of 
the  amount,  (i) 

3.  When  a  cause  had  been  remitted  to  an  accountant, 
the  agents  for  the  parties  were  formerly  held  liable  con- 
junctly and  severally  in  payment  of  his  fees,  (ft)  But  by  an 
Act  of  Sederunt  applicable  to  causes  in  the  Court  of  Session, 
it  is  declared  "  that  the  agent  is  not,  without  special  agree- 
ment, to  be  held  personally  responsible  to  an  accountant, 
engineer,  or  other  reporter,  to  whom  a  remit  may  hereafter 
be  made  by  the  Court  on  matter  of  fact  in  a  depending  pro- 
cess, where  the  agent  has  authority  to  bind  the  party ."(0 
And  by  another  Act  of  Sederunt  applicable  to  processes  in 
the  sheriff-courts  it  is  provided  that  the  sheriff  may  remit  to 

1839,  §§  74  and  136.  In  England  an  attorney  is  not  personally  liable  for 
the  expenses  of  a  witness  unless  he  has  entered  into  an  express  contract 
to  that  effect,  or  there  are  circumstances  from  which  such  a  contract  may 
be  inferred;  Robins  v»  Bridge,  1836,  3  Meeson  &  Welsby,  114;  Lee  v. 
Everest,  18  June  1857,  26  Law  Journal,  Exchequer,  334 ;  Chitty  on  Con- 
tracts, 9th  edition,  546. 

(g)  Feuars  and  Merchants  of  Fraserburgh  v.  Lord  Saltoun,  19  June  1707, 
M.  16,712;  McDonald  v.  Meldrum,  8  March  1839,  1  D.  677. 

(h)  A.  B.,  18  Nov.  1843,  6  D.  95 ;  M'Lachlan  v.  Flowerdew,  10  July 
1851,  13  D.  1345.  The  latter  was  an  action  in  the  Court  of  Session  by  a 
commissioner  who  had  taken  the  proof  in  several  inferior  court  processes, 
some  of  which,  however,  had  reached  the  Court  of  Session ;  and  it  was 
held  that  although  in  general  the  proper  course  was  to  apply  to  the  judge 
before  whom  the  causes  in  question  were  tried,  yet  that  in  the  circum- 
stances an  action  for  payment  of  the  fees  was  competent  in  the  Court  of 
Session. 

(i)  A.  B.  supra  (h), 

Qc)  Milne  v.  M'Lean,  31  May  1825, 4  S.  45  (N.  E.  46) ;  Scott  v.  Robert- 
son, 25  June  1829,  7  S.  796. 

(0  A.S.  19  Dec.  1835. 
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accountants,  auditors,  inspectors,  or  other  persons  of  skill,  to 
report,  and  to  prepare  and  lodge  plans,  where  necessary,  and 
that  the  expense  of  such  remits  and  reports  shall,  in  the  first 
instance,  be  paid  by  the  parties'  procurators  jointly,  unless 
the  sheriff  shall  in  particular  cases  see  reason  to  order 
otherwise;  but  that  the  expense  of  accountants'  reports 
shall  not  be  chargeable  against  the  agent,  unless  so  ar- 
ranged, and  that  the  fees  of  auditing  shall  in  the  first  in- 
stance be  paid  by  the  party  whose  account  is  taxed.(m)  As 
these  Acts  of  Sederunt  refer  only  to  judicial  proceedings,  an 
accountant  extrajudicially  employed  by  an  agent  for  behoof 
of  a  client  is  still  entitled  to  look  to  the  agent  for  payment 
of  his  fees.(n)  An  accountant  has,  moreover,  been  held 
entitled  to  retain  his  report,  and  the  documents  put  into  his 
hands  to  enable  him  to  prepare  it,  until  his  fees  have  been 
paid  ;(o)  but  a  party  paying  the  whole  expense  of  a  judicial 
remit  to  an  accountant  does  not  thereby  acquire  an  assign- 
ation to  the  accouivtant's  lien  over  his  report,  and  has  no 
right  to  refuse  to  produce  the  report  in  process  until  the 
other  party  shall  have  paid  his  proportion  of  the  expense,  (^j) 

4.  A  law  agent  who  enters  into  a  contract  or  agreement  contract  fn 
in  his  own  name  binds  himself  personally,  though  his  client  J^^' ^'^ " 
is  of  course  bound  to  relieve  him  of  all  obligations  properly 
undertaken  on  his  behalf,  (g)  "  It  may  be  laid  down  as  a 
general  rule  that  where  a  person  signs  a  contract  in  Ms  own 
name  without  qualification,  he  is  prima  fade  to  be  deemed 
to  be  a  person  contracting  personally ;  and  in  order  to  pre- 
vent this  liability  from  attaching,  it  must  be  apparent  from 
the  other  portions  of  the  document  that  he  did  not  intend  to 
bind  himself  as  principal."(r)     Personal  liability,  moreover, 

(m)  A.S.  10  July  1839,  §§  88  and  90. 

(n)  Hutcheon  v.  Scott,  26  Feb.  1831,  9  S.  511 ;  Scott  r.  Marshall,  10 
Dec  1847,  10  D.  226. 

(o)  Stewart  o.  Stevenson,  23  Feb.  1828,  6  S.  691.  See  also  Brace  v. 
Edinburgh  Trustees,  7  Feb.  1836,  13  S.  437. 

(y)  M'Queen  v.  McQueen's  Trs.,  17  Jan.  1861,  13  D.  602. 

(gr)  Gordon's  Trs.  v.  E.  of  Fife's  Exra.  6  Feb.  1862,  34  Jur.  232.  See 
also  Pothier,  Traite  du  Contiat  de  Mandat,  §  80 ;  and  Storj  on  Agency, 
§  269  ii  wq. 

(r)  Smith's  Leading  Caaes^  6th  edition,  p.  344.     See  also  Bell's  Com. 
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is  naturally  implied  in  a  bill  transaction.  («)  Thus,  where  a 
bill  addressed  "to  (leorge  Todd  Chiene,  Esquire,  Factor 
of  Islay,"  for  £1500,  "  value  in  account  with  W.  P.  Camp- 
bell, Esquire  of  Islay,"  had  been  accepted  "  G.  T.  Chiene," 
it  was  held,  in  a  question  with  an  indorsee,  that  this  accept- 
ance was  the  individual  acceptance  of  the  factor,  and  that 
he  was  therefore  personally  liable.  (^)  In  another  case,  a 
competition  having  arisen  for  the  office  of  trustee  in  a 
sequestration,  in  consequence  of  which  the  agent  of  one 
of  the  competitors  entered  into  negotiations  for  the  purchase 
of  the  claim  of  another  party,  and  missive  letters  passed 
between  the  agent  and  the  proposed  seller,  in  which  the 
terms  of  the  agreement  were  distinctly  set  forth,  and  no 
reference  was  made  to  the  previous  communings  or  to  the 
agent's  client ;  the  Court  held  that  the  agent  was  personally 
liable  under  the  missives,  and  that  it  was  incompetent 
to  refer  to  previous  or  subsequent  correspondence  for  the 
purpose  of  proving  that  he  was  undejstood  to  be  acting 
for  another  party.  (?«)  Again,  where  an  agent  had  entered 
into  a  contract  in  his  own  name  for  the  purchase  of  heritable 
property,  he  was  held  personally  bound  to  pay  the  price, 
although  it  was  quite  well  known  to  the  seller  that  the 
purchase  was  for  behoof  of  a  company  of  which  the  agent 
was  secretary,  (oj)  It  may  be  here  observed,  that  when  a  law 
agent  buys  an  estate,  or  other  property,  in  his  own  name, 
and  the  question  is  raised  between  him  and  a  client  whether 


vol.  i.  (McLaren's  edition),  p.  540,  note.  Where  an  English  solicitor 
wrote: — "I  am  ready,  and  hereby  offer,  to  allow  and  pay  the  costs"  of 
certain  proceedings,  he  was  held  personally  liable  on  this  undertaking ; 
Ex  parte  Bentley,  23  Feb.  1833,  2  Deacon  &  Chitty,  578. 

(»)  Thomson  on  Bills,  Dove  Wilson's  edition,  pp.  152  and  181. 

(t)  Chiene  v.  Western  Bank,  20  July  1848,  10  D.  152a  See  also 
Ainslie  v.  Arbuthnot  &  Co.,  18  Dec.  1739,  M.  4065,  and  7  Feb.  1743,  1 
Pat.  App.  340,  and  Story  on  Agency,  §  159. 

(tt)  Edinburgh  &  Glasgow  Bank  v.  Steele,  17  Feb.  1853,  25  Jur.  245, 
and  2  Stuart,  227.  See  also  Lewis  v.  Nicholson,  7  May  1852,  18  Adolphus 
&  Ellis,  Queen's  Bench,  503,  as  to  reference  to  correspondence  being  in- 
competent in  such  circumstances. 

(x)  Sorley's  Trs.  v.  Grahame,  14  Feb.  1832,  10  S.  319.  See  aho  Saxon 
V.  Blake,  16  April  1861,  23  Beavan,  438. 
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he  bought  it  for  himself  or  for  the  client,  the  question  is  not 
regarded  as  one  of  trust  falling  under  the  statute  1696,  c.  25, 
but  of  mandate,  which  may  be  jprowed prout  de  jure,{y)^ 

5.  A  law  agent  purchasing  property  at  a  public  roup,  and  Purchase  at 
declaring  that  he  makes  the  purchase  on  behalf  of  a  client,  on  behalf  of 
whom  he  binds  to  fulfil  the  articles  and  conditions  of  sale, 

is  personally  liable  to  implement  them,  or  to  pay  damages, 
if  he  makes  the  purchase  substantially  for  his  own  benefit, 
or  in  the  knowledge  that  his  client  is  wholly  unable  to  fulfil 
his  obligation  as  purchaser,  or  if  he  undertakes  to  become 
cautioner  for  payment  of  the  price,  (z) 

6.  "  There  is  no  doubt  that  a  person  who  enters  into  a  Liability  on 
contract,  which  is  expressed  to  be  made  by  him  for  and  on  ^tered  into 
behalf  of  another,  may  still  contract  thereby  in  such  terms  ^f  ^ie^ 
as  to  bind  himself  personally.     And  accordingly,  the  ques- 
tion in  such  cases  is  whether,  looking  at  the  contract  as  a 
whole,  it  appears  to  have  been  intended  that  he  should  be 
personally  liable  thereon."(a)     Thus,  where  the  law  agents 

of  a  debtor  wrote  to  the  creditor's  agent,  stating  that  they 
were  authorised  by  one  of  the  debtor's  friends,  whose  name 
they  did  not  disclose,  to  ofi^er  a  dividend  of  ten  shillings  per 
pound,  and  personal  diligence  against  the  debtor  was  stayed 
on  the  faith  of  this  ofi'er,  they  were  held  to  have  rendered 
themselves  personally  liable  for  the  amount.  (6)  In  several 
English  cases  it  has  been  held  not  sufficient  j^er  ae  to  relieve 
attorneys  and  solicitors  from  personal  liability  that  they  have 
contracted  as  attorneys  or  solicitors  for  or  "  on  behalf  of " 


(y)  Boswell  v,  Selkrig,  9  Mar.  1811,  Hume,  360;  Gordon's  Trs.  v,  E. 
of  Fife's  ExTS,  5  Feb.  1862,  34  Jur.  232. 

(z)  Thomson  v.  Dudgeon,  4  June  1851,  13  D.  1029. 

(a)  Chitty  on  Contracts,  9th  edition,  p.  207.  See  also  Maxton  v. 
M'Intosh's  Cre.,  4  March  1777,  5  Br.  Sup.  441  ;  and  Story  on  Agency, 
I  275  ;  and  1  Bell's  Com.  (M'Laren's  edition),  p.  540. 

(6)  Dores  v.  Horn  &  Rose,  12  Feb.  1842,  4  D.  673.  See  also  In  re 
HiUiard  1845,  2  Dowling  &  Lowndes,  919  ;  where  the  attorney  of  the 
defendant  having  given  an  undertaking  to  pay  the  debt  sued  for,  in  con- 
sequence of  which  the  plaintiff  stayed  proceedings,  the  Court  enforced  the 
undertaking,  although  it  was  void,  under  the  Statute  of  Frauds,  for  want 
of  consideration  appearing  on  the  face  of  it 

t2 
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their  clients.(c)  But  more  recently  where  the  solicitors  of 
the  assignees  of  a  bankrupt,  proposing  to  sell  his  effects, 
wrote  in  the  following  terms  to  the  solicitor  of  a  party 
who  claimed  part  of  the  effects  under  a  bill  of  sale,  "  In 
consideration  of  A.,  for  whom  you  act,  consenting  to  the 
sale,  we  hereby  on  behalf  of  the  assignees  consent  that 
the  net  proceeds  of  the  effects  included  in  the  said  bill  of 
sale  shall  be  paid  over  to  you  or  your  client,"  and  this  offer 
was  accepted  ;  it  was  held  that  they  had  contracted  merely 
as  agents,  and  were  not  personally  liable. (d)  Lord  Chief- 
Justice  Campbell,  referring  to  previous  decisions,  observed  ; 
"  No  authority  on  the  construction  of  a  contract  can  be  pre- 

(c)  Thus,  the  solicitors  of  the  assignees  of  a  bankrupt  tenant  were  held 
personally  liable  to  the  landlord  upon  a  written  undertaking,  whereby 
they,  "  as  solicitors  to  the  assignees,"  undertook  to  pay  the  landlord  his 
rent ;  Burrdl  v.  JmieSy  6  Nov.  1819,  3  Bamewall  &  Alderson,  47.    Where 
the  respective  attorneys  in  a  cause,  which  had  been  withdrawn  from  trial, 
signed  the  following  undertaking  : — "  We,  the  undersigned  attorneys  for 
the  above  named  plaintiff  and  the  above  named  defendant,  do  hereby 
personally  consent,  undertake,  and  agree,  that  the  record  in  this  cause 
shall  be  withdrawn,  &c. ;  that  the  costs  of  the  suit  on  the  part  of  the  de- 
fendant shall  be  taxed  between  the  parties  on  the  principle  between  plain- 
tiff and  defendant,"  &c. ;  it  was  held  that  the  plaintiff's  attorney  was  per- 
sonally liable  upon  this  undertaking  to  pay  to  the  defendant's  attorney 
the  costs  when  taxed ;  Iveson  v.  Coningtcn,  28  Jan.  1823,  2  Dowling  & 
Ryland,  307.    Again,  the  attorneys  in  an  action  against  a  parish  for  not 
repairing  a  road,  having  entered  into  an  agreement,  which  bore  that  one 
of  them  "  agrees  on  the  part  of  the  parish  to  pay  the  costs,"  he  was  held 
to  be  personally  liable  ;  Watson  v.  Murrel,  17  March  1824,  1  Carrington 
&  Payne,  307.   Similarly,  the  solicitor  of  the  London  creditors  of  a  country 
bankrupt  was  held  personally  liable,  upon  a  letter  written  by  him  to  the 
solicitor  of  the  country  creditors  in  the  following  terms  : — "  I  am  willing, 
on  behalf  of  the  London  creditors,  to  bear  two-thirds  of  the  expenses  of 
Messrs  B.  &  B.,  or  such  barrister  as  you  may  think  fit,  for  resisting  Mr  K.'s 
proof  under  the  commission,  and  of  investigating  the  accounts  of  the 
assignees  at  the  meeting  on  the  18th  inst     I  hereby  undertake  to  bear  and 
pay,  on  behalf  of  these  creditors,  two-thirds  of  the  expenses  incident 
thereto  accordingly  ; "  Hall  v.  Athurst,  1833,  1  Crompton  &  Meeson,  714. 
See  also  Appleton  v.  BinkSf  8  May  1804,  5  East,  148  ;  and  Livingston  v, 
Johnson,  23  Feb.  1830,  8  S.  594. 

(d)  Lewis  v.  Nicholson,  7  May  1862,  18  Adolphus  &  EUis,  Queen's 
Bench,  603. 
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cisely  in  point,  unless  the  words  of  the  contracts  are  the 
same ;  but  it  seems  to  me  that  the  present  contract  resem- 
bles that  in  Downman  v.  William8,{e)  which  was  held  not 
to  be  a  personal  undertaking,  but  a  declaration  of  agency  on 
behalf  of  the  principals.  In  Burrel  v.  Jones  there  w  .re  no 
words  to  show  that  the  undertaking  was  on  behalf  of  any 
one.  In  Hall  v.  Ashurst,  the  undertaking  was  on  behalf  of 
the  London  creditors.  And  in  Watson  v.  Murrel  the  under- 
taking was  on  behalf  of  the  parish.  It  could  not  reasonably 
be  intended  that  the  plaintiff  should  contract  with  such 
bodies,  and  therefore  it  was  apparent  on  the  face  of  the  in- 
strument that  the  contract  must  be  intended  to  be  personal ; 
but  in  the  present  case  there  is  nothing  unreasonable  in  in- 
tending that  the  contract  should  be  with  the  assignees." 
This  opinion  is  supported  by  the  last  case  on  the  subject, 
where  an  attorney  was  held  not  personally  liable,  on  an  un- 
dertaking on  behalf  of  his  client,  to  take  up  a  bill.(g^) 

7.  A  law  agent  who  gives  a  distinct  guarantee  for  a  client  Liability  on 
is,  of  course,  personally  liable.  (A)     Thus,  a  person  who  had  «^*°*®"- 

(e)  22  April  1845,  7  Adolphus  &  Ellis,  Queen's  Bench,  103.     The  de- 
fendant, acting  as  general  agent  of  Messrs  Esdaile  &  Co.,  entered  into  . 
negotiations  for  the  purchase  of  the  plaintiff's  claims  on  a  bankrupt  estate. 
In  the  course  of  these  negotiations,  the  defendant  wrote  to  the  plaintiif : 
''Your  bill  of  charges  in  this  matter,  amounting  to  j£527,  5b.^  I  also  ^ 

undertake  (on  behalf  of  Messrs  Esdaile  &  Co.)  to  pay,  and  will  arrange 
with  you  the  time  and  mode  immediately  after  the  dividend  meetings." 
The  Court  held  that  this  letter,  taken  in  connection  with  the  correspond 
ence  which  preceded  and  gave  rise  to  it,  imported  only  an  undertaking  by 
the  defendant  as  agent  for  Messrs  Esdaile  &  Co.  This  decision,  however, 
appears  to  have  depended  to  a  considerable  extent  on  specialties  of 
English  procedure. 

(g)  Allaway  v.  Duncan,  16  April  1867,  16  Law  Times,  N.  S.,  264. 
The  attorney  wrote  the  following  letter  to  the  creditor : — "Sir,  Mr  W.  has 
handed  me  your  letter  of  the  3rd,  respecting  the  non-payment  of  the  bill 
for  £Qlj  due  on  Saturday.  I  am  now  making  arrangements  for  an  aavance 
to  Mr  W.,  to  enable  him  to  pay  this  and  other  claims  upon  him;  and  if 
you  will  have  the  goodness  to  hold  the  bill  for  a  few  days,  I  shall  be  pre- 
pared on  his  behalf  to  take  it  up."  The  creditor  had  no  further  communi- 
cation with  the  attorney,  and  on  receipt  of  the  letter  did  not  know  that 
he  was  an  attorney. 

(h)  Thomson  v.  Dudgeon,  4  June  1861,  13  D.  1029;  Alliance  Banky. 
Tucker,  26  June  1867,  17  Law  Times,  N.  S.^  13. 
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entered  into  a  submission,  "  as  acting  and  taking  burden  on 
himself  for  "  another,  was  held  bound  to  implement  the  de- 
cree-arbitral, (i)  And  where  a  debtor  had  been  apprehended 
on  letters  of  caption  proceeding  on  constituted  debts,  and  at 
his  request  an  agent  granted  a  holograph  letter  to  the  mes- 
senger-at-arms  in  the  following  terms : — "  I  hereby  become 
bound  for  payment  of  the  debts  contained  in  the  two  captions 
at  the  instance  of,"  Ac. ;  it  was  held  that  this  was  an  unqua- 
lified obligation  for  payment  of  a  special  debt,  and  that  the 
creditor  was  entitled  to  payment  without  entering  into  an 
accounting  as  to  other  claims.(i) 
uMMth^  °"  8.  A  law  agent  who  acts  without  authority,  or  who  ex- 
rised  con-  cceds  the  limits  of  his  authority  express  or  implied,  does  not 
bind  his  client,  but  renders  himself  personally  responsible  to 
third  parties  for  acts  done,  or  contracts  made  with  them,  in 
name  or  on  behalf  of  his  client.(Z)  Thus,  where  an  agent 
entered  into  a  judicial  reference,  without  express  authority 
from  his  client,  and  "  as  agent "  bound  his  client  to  abide  by 
the  award  of  the  arbiter,  he  was  held  personally  liable  in 


(i)  Woodside  v.  Cuthbertson,  4  Feb.  1848,  10  D.  604.  In  an  English 
case,  where  an  attorney  undertook  that  his  client  should  enter  into  a  re- 
ference, he  was  held  bound  to  procure  his  client's  signature  to  an  agree- 
ment of  reference,  and  to  find  security  for  the  performance  of  the  award ; 
Ex  parte  Hughes,  31  Jan.  1822,  5  Bamewall  &  Alderson,  482.  But  where 
an  attorney  undertook  to  pay  the  sum  which  should  be  awarded  against 
his  client  in  a  particular  reference,  the  arbiter  who  was  to  make  his  award 
within  a  specified  time  having  failed  to  do  so,  and  the  judge's  order  for 
prorogating  the  time  having  been  made  of  consent  of  parties,  the  attorney 
acting  on  that  occasion  for  his  client,  the  Court  held  him  discharged  from 
his  undertaking  as  he  had  not  recognised  it  after  the  expiry  of  the  original 
time  for  making  the  award ;  Staite  v,  Haddon,  1841,  9  Dowling,  995. 

(k)  Gardiner's  Executrix  v.  Bennett,  28  Nov.  1839,  2  D.  156. 

(l)  Maxton  v,  M*Intosh's  Crs.,  4  March  1777,  5  Br.  Sup.  441 ;  Bank  of 
Scotland  v,  Watson,  15  March  1813,  1  Bow's  App.  40;  Story  on  Agency, 
S  264  ;  Smith's  Leading  Cases,  6th  edition,  p.  340 ;  Chitty  on  Contracts, 
9tih  edition,  p.  209.  See  also  1  Bell's  Com.  (McLaren's  edition),  p.  543. 
It  has  been  held  in  England  incompetent  to  sue  a  client  for  fulfilment  of 
a  contract  alleged  to  have  been  entered  into  by  a  solicitor  on  his  behalf, 
and  alternatively  the  solicitor,  in  the  event  of  it  appearing  that  he  acted 
without  authority;  Clark  v.  Lord  Rivers,  12  Nov.  1867,  5  Law  Beports, 
Equity,  91. 
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implement  of  the  award,  on  his  client  repudiating  the  refer- 
ence as  unauthorised,  (m)  And  a  person  who  had  entered 
into  negotiations  for  a  loan  of  money,  without  special  or 
written  authority  from  the  proposed  lenders,  was  held  liable 
to  the  intending  borrower  for  the  expenses  incurred  in  con- 
sequence of  the  proposed  lenders  resiling,  (ti) 

(m)  Livingston  v.  Johnson,  23  Feb.  1830,  8  S.  594.  See  also  Ex  parte 
Hughes,  and  Staite  v.  Haddon,  supra  (t). 

(n)  Glassford  v.  Brown,  1  Dec.  1830,  9  S.  105.  See  also  post,  p.  300, 
as  to  liability  for  costs  of  unauthorised  legal  proceedings. 
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CHAPTER    XXL 

LIABILITIES  OF  LAW  AGENTS  TO  PERSONS 
AGAINST  WHOM  THEY  ARE  EMPLOYED  TO 
ACT. 

General  1.  Law  agents  are  under  no  obligation  to  attend  to  the 

SutiM  to  interests  of  any  persons  except  their  own  clients.  To  third 
ties**  ^*^^'  P^-rties  they  owe  no  duty  but  the  negative  one  of  abstaining 
from  the  commission  of  actual  wrong ;  and  in  the  discharge 
of  the  duties  which  they  owe  to  their  clients,  especially  in 
the  conduct  of  judicial  proceedings,  they  necessarily  enjoy 
very  considerable  immunities  and  privileges,  the  nature  and 
extent  of  which  now  fall  to  be  considered. 
LiahUity  for  2.  It  is  a  settled  principle  of  law  that  an  agent  is  respon- 
sible to  third  parties  for  his  own  delict,  that  is  to  say,  for 
any  positive  wrong  that  he  may  commit;  and  he  cannot 
escape  from  this  liability  by  pleading  that  he  acted  merely 
factorio  nomine,(a^  Thus,  an  agent  who  takes  the  law  into 
his  own  hands,  and  attempts  via  facti  to  invert  the  state  of 
possession,  is  liable  in  damages  conjunctly  and  severally  with 
his  client.  (6)  Hence  also  an  agent  is  responsible  to  third 
parties  for  his  own  fraudulent  or  deceitful  conduct,  (c)  Thus, 
where  an  agent  employed  to  borrow  money  misrepresented 
to  the  lender  the  nature  of  the  security  to  be  given  by  his 
client,  he  was  held  bound  to  restore  the  sum  advanced  by 

{a)  Story  on  Agency,  chapter  12. 

(6)  Paterson  v.  Walker,  29  Nov.  1848,  11  D.  167;  Dobbie  v,  Halbert, 
7  March  1863,  1  Macph.  532. 

(c)  Cases  infra;  Andrews  v.  Hawky,  26  May  1867,  26  Law  Journal, 
Exchequer,  323 ;  Addison  on  Torts,  chapter  18. 
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the  lender,  (df)  Even  the  undue  concealment  of  material  cir- 
cumstances may  be  regarded  as  equivalent  to  fraudulent 
misrepresentation.  In  one  case,  where  an  agent  employed 
to  appear  for  a  party  in  a  submission,  in  order  to  recover  pay- 
ment of  part  of  a  debt  which  seemed  to  be  resting  owing 
under  certain  bonds,  succeeded  in  obtaining  a  decree-arbitral 
in  his  client's  favour,  but  was  thereafter  informed  that  the 
debt  had  been  previously  fully  paid  up,  notwithstanding 
which  he  took  payment  of  the  amount  from  the  debtor,  who 
was  ignorant  of  the  fact ;  the  Court  of  Session  held  that  the 
agent  was  liable  in  repetition  to  the  party  from  whom  he 
had  recovered  payment,  (c)  This  judgment  was  reversed  by 
the  House  of  Lords,  but  solely  on  the  ground  that  the  decree- 
arbitral  remained  unreduced  and  had  been  declared  by  the 
Court  not  subject  to  reduction,  (gr)  In  another  case,  the  cir- 
cumstances of  which  were  somewhat  special,  the  law  agents 
of  a  judicial  factor,  who  had  never  found  caution  or  obtained 
an  extract  of  his  appointment,  were  held  bound,  in  respect 
they  had  not  revealed  the  defective  state  of  the  factor's  title, 
to  relieve  certain  trustees  who  had  been  found  liable  in  repay- 
ment to  the  beneficiaries  of  funds  paid  by  them  to  the  judi- 
cial factor  on  the  faith  of  his  appointment.  (A) 

3.  A  law  agent  employed  to  settle  with  the  creditors  of  L^bajty  for 
an  insolvent  client,  may  sometimes  occupy  the  position  of  a  away  insoi- 
€rustee  in  a  sequestration,  and  be  responsible  to  contingent  m^ney'*^*" 
creditors  for  paying  away  all  his  client's  money,  without  ^?^  *^'' 
regard  to  their  claims.     Thus,  where  the  factor  and  the  con- 
fidential agent  of  an  insolvent  person  abroad  were  directed 
by  him  to  apply  a  certain  remittance,  sufficient  only  to  pay 

((£)  Brown  v.  Cuthill,  28  March  1828, 4  Mur.  474 ;  Haldane  v.  Donald- 
son,  3  March  1836,  14  S.  610,  affirmed  3  Aug.  1840,  1  Rob.  226.  Such  a 
misrepresentation  is,  however,  not  a  sufficient  ground  for  an  action  of 
damages,  unless  damage  has  been  actually  sustained ;  Martin  v,  Qoldie,  27 
June  1834, 12  S.  830.  See  also  WhUmor^  y.  Mackeson,  29  May  1852,  16 
Beavau,  126. 

(«)  Keith  V,  Taylor,  8  June  1821,  1  S.  56  (N.  E.  57). 

ig)  4  June  1824,  2  S.  App.  262. 

{h)  M'Farlane  v,  Donaldson,  12  May  1836,  13  S.  726.  The  judicial 
factor  was  himself  a  partner  of  the  law  agents  referred  to,  and  his  accoimts 
were  not  kept  separate  from  those  of  the  company.  See  also  Bogle  v, 
Cameron,  16  Feb.  1844,  6  D.  682. 
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a  dividend  on  his  debts,  in  payment  of  all  outstanding  bills, 
and  they  paid  away  the  whole  amount,  without  reserving  a 
dividend  to  meet  a  contingent  claim  of  which  they  w^ere 
aware,  and  took  a  guarantee  from  those  creditors  to .  whom 
they  paid  dividends ;  the  Court  held  that  the  agent  and  the 
factor  ought  to  have  set  apart  a  sum  to  answer  the  contin- 
gent claim,  and  that  they  were  therefore  responsible  to  the 
creditor  for  such  an  amount,  (i) 
Law  agents        4.  By  our  early  law,  an  advocate  was  obliged  before  plead- 
for  wnduct-  ^^S  ^^7  c^usc  to  give  his  oath  of  calumny,  i.e.,  that  he  be- 
i°^  "P J 1...  lieved  that  the  cause  was  just,  and  that  his  client  did  not 

founded  hti-  .-...„,. 

gation.  caliminiously  insist  in  affirming  or  denying  the  matter  of 
fact  in  issue,  (i)  This  practice  has,  however,  long  since 
gone  into  desuetude  ;(l)  and  it  need  scarcely  be  said  that  at 
the  present  day  neither  an  advocate  nor  a  law  agent  is  re- 
sponsible for  the  justice  of  his  clients'  causes.  There  is, 
indeed,  no  Scotch  case  in  which  it  has  been  sought  to  sub- 
ject an  agent  in  damages  for  merely  conducting,  on  the  in- 
structions of  a  client,  judicial  proceedings  which  have  turned 
out  to  be  unfounded. (w)  It  has  even  been  held  in  England 
that  an  action  cannot  be  maintained  against  an  attorney  who, 
being  retained  to  sue  a  person  for  a  debt,  by  mistake  and 
without  malice,  takes  all  the  proceedings  to  judgment  and 
execution  against  another  person  of  the  same  name.(n)    This 


(i)  Allan  v.  Marquis,  23  Feb.  1828,  6  S.  595.  See  also  Swan  v.  Jeffrey, 
16  Jan.  1829,  7  S.  268. 

{k)  1429  c.  125  ;  Bankton,  iv.  3.  11  ;  Stair,  iv.  44.  18  ;  Houston  v. 
Schaw,  20  April  1726,  Robertson,  561.     See  also  Pierce  v.  Blake,  1697,  2 
Salkeld,  515,  as  to  the  early  practice  in  England. 
(J)  Macqueen,  20  Dec.  1764,  5  Br.  Sup.  902. 

(m)  Reference  may  be  made  to  the  cases,  settling  that  a  litigant  is  not 
liable  in  damages  to  his  opponent  for  judicial  proceedings  taken  without 
maUce  or  fraud.  See  Guthrie  Smith  on  Reparation,  p.  295  ;  Graham  v, 
Dundas,  9  July  1829,  7  S.  876 ;  Clelland  v.  Laurie,  21  June  1848,  IQ  D. 
1372  ;  Fairbaim  v.  A.  B.,  17  Dec.  1835,  14  S.  178 ;  Gardner  v.  Martin,  10 
June  1864,  2  Macph.  1183  ;  Ormiston  v.  Redpath,  24  Feb.  1866,  4  Macph. 
488  ;  Davies  &  Co.  v.  Brown  &  Lyell,  8  June  1867,  5  Macph.  842. 

(n)  Davies  Y,  Jenkins,  12  June  1843,  11  Meeson  &  Welsby,  745.  See 
also  Carrat  v.  Motley y  25  May  1841,  1  Adolphus  &  Ellis,  Queen's  Bench, 
18.    There  is  a  Scotch  case  in  which  an  agent  was  subjected  in  damages 
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immunity  extends  to  the  taking  of  regular  proceedings  in  a 
competent  court,  although  they  should  be  ultimately  set 
aside  on  the  ground  of  judicial  error  ;(o)  but  it  appears  to  be 
otherwise  if  the  proceedings  are  set  aside  on  the  ground  of 
irregularity  or  informality,  (p) 

6.  As  law  agents  are  amenable  to  the  summary  jurisdio-  Law,agents 
tion  of  the  courts  in  which  they  practice,  they  may  be  found  found  liable 
personally  liable  in  the  expenses  of  processes,  which  they  ^^^oV 
have  been  employed  to  conduct,  by  way  of  punishment  for  JJ^^n^^i 
misconduct  or  neglect  of  duty.     Thus,  where  the  agent  of  throozh 
objecting  creditors  in  a  process  of  cessto  failed  to  attend  a 
diet  of  examination,  owing  to  his  having  mistaken  the  hour, 
in  consequence  of  which  the  pursuer  got  decree  in  absence, 
the  Court  reponed  the  creditors,  on  condition  of  their  agent 
being  personally  liable  to  the  pursuers  in  the  expenses  occa- 
sioned by  his  neglect. (g)     In  England,  if  a  plaintiff's  suit  is 
so  frivolous  and  vexatious  that  it  could  not  have  been  raised 
in  expectation  of  a  favourable  decree,  the  Court  will  compel 
his  solicitor  to  pay  the  taxed  costs  of  the  defendant  ;(r)  but 

for  executing  diligence  against  a  son  on  a  bill  accepted  by  a  father  of  the 
same  name ;  but  in  the  opinion  of  the  presiding  judge  the  question  of  his 
liability  depended  on  whether  he  had  probable  cause  for  his  conduct ; 
Hamilton  v.  Anderson,  19  July  1830,  5  Mur.  312. 

(o)  Aitken  V.  Finky,  25  Feb.  1837, 15  S.  683 ;  Bell  v.  Gunn,  21  June 
1859,  21  D.  1009;  Addison  on  the  Law  of  Torts,  4th  edition,  p.  596; 
IViUiams  v.  Smith,  2  June  1863,  14  Scott,  Common  Bench,  N.  S.,  596. 

(p)  Bisset  17.  Whitson,  27  July  1842,  5  D.  5 ;  Snare  v.  Lord  Fife's  Trs., 
10  Dec.  1850, 13  D.  286,  17  Jan.  1852,  14  D.  332,  and  19  June  1852,  24 
Jur.  539  ;  Wilson  v.  Alexander,  23  July  1846,  9  D.  7  ;  Smith  v.  Grant, 
5  June  1858,  20  D.  1077;  Frame  &  Co.  v.  Campbell  and  Hart  &  Hodge, 
9  June  1836,  14  S.  914,  affirmed  18  June  1839,  M'L.  &  Rob.  401.  See 
also  Codringtxm  v.  Lloyd,  1  June  1839,  8  Adolphus  &  Ellis,  449;  Loton  v. 
Devereuz,  31  Jan.  1832,  3  Bamewall  &  Adolphus,  343 ;  and  Addison  on 
the  Law  of  Torts,  4th  ed.,  pp.  596  and  671. 

(g)  M'Kechnie  v.  Halliday,  23  Feb.  1856, 18  D.  659.  See  also  Meggs 
V.  Binns,  21  April  1836,  3  Scott,  Common  Bench,  52 ;  In  re  Bolton,  21  Jan. 
1846,  9  Beavan,  272  ;  and  Eidley  v.  Tiplady,  27  Jan.  1855, 20  Beavan,  44. 

(r)  Cockle  V.  Whiting,  20  Nov.  1829,  1  Russell  &  Mylne,  43.  Lord 
Bankton  (iv.  3.  13)  observes,  that  an  advocate  ought  to  desert  a  cause  when 
he  discovers  that  it  is  unjust  or  calumnious ;  and  an  advocate  has  been 
censured  by  the  House  of  Lords  for  signing  an  appeal  brought  for  the  sole 
purpose  of  delay ;  Gilchrist  v,  M'Adam,  5  March  1798,  4  Pat.  App.  26. 
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this  liability  does  not  attach  to  a  solicitor  who  has  not  been 
concerned  in  the  original  institution  of  the  suit.(«)     Where 
it  appears  that  the  same  attorney  has  been  employed  in  a 
cause  on  both  sides,  the  Court  will  set  aside  the  proceedings, 
and  order  the  attorney  to  pay  the  costs. (Q 
thew^tsof'      ^'  '^  ^^^  agent  who   raises  or  conducts  legal  proceed- 
imauthu-      ings  in  the  name  of  another  person,  without  that  person's 
ce«diDgs.      authority,  is  personally  liable  to  the  opposite  party  in  the  ex- 
penses of  process,  even  where  he,the  agent,  has  acted  in  bona 
jftde,(u)      Moreover,  when   the   party  in  whose   name   the 
proceedings  are  taken  is  not  within  Scotland,  verbal  autho- 
rity is  insufficient. (cc)     A  practitioner  in  the  sheriff-court 
does  not  necessarily  incur  any  liability  by  failing  to  pro- 
duce a  written  mandate.     But  in  one  case,  where  a  decree 
for  expenses   obtained  in  the   sheriff-court  was  suspended 
on  the  ground  that  the  agent  had  no  authority,  the  agent 
having  declined  either  to  sist  himself  in  the  suspension  or 


{s)  Fielden  v.  Northern  Railway  of  Buenos  Ayres  Railway  Co.,  14  Dec 
1870,  40  Law  Journal,  Chancery,  113.  See  also  Weston  v.  Beeman,  21 
Nov.  1857,  27  Law  Journal,  Exchequer,  57. 

{t)  Berry  v.  Jenkins,  11  Feb.  1826,  11  Moore,  308.  See  also  Regina  v. 
Aldersoji,  2  Nov.  1839,  11  Adolphua  &  Ellis,  3. 

(m)  Noble  V,  Magistrates  of  Inverness,  8  Feb.  1825,  3  S.  616  (N.E. 
358);  Cowan  v.  Faimie,  4  March  1836,  14  S.  634  ;  Robertson  v.  Ross  & 
Douglas,  16  July  1873,  not  yet  reported.  The  same  rule  is  adopted  in 
England ;  Lush's  Practice,  3d  edition,  p.  256  ;  IVright  v.  Cattle,  14  June 
1817,  3  Merivale,  12 ;  Dupen  v.  Keeling,  5  Dec.  1829,  4  Carrington  & 
Payne,  102  ;  Allen  v.  Bone,  11  Dec.  1841,  4  Beavan,  493  (where  it  was 
held  that  the  costs  must  be  taxed  as  between  solicitor  and  client) ;  Free- 
man V.  Fairlie,  20  Nov.  1838,  8  Law  Journal,  Chancery,  44  (in  which 
proceedings  had  been  carried  on  by  a  solicitor  after  his  authority  had 
been  revoked  );  Hiibhart  v.  Phillips,  31  Jan.  1845,  13  Meeson  &  Welsby, 
702 ;  Hoskin  v.  Phillips,  10  June  1847,  16  Law  Journal,  Queen's 
Bench,  339  (where  the  proceedings  had  been  taken  in  the  name  of  a 
non-existing  person) ;  Matins  v.  Greenaway,  24  Nov.  1847,  10  Beavan, 
564  (where  the  client  had  died) ;  Jeiikins  v.  Fereday,  5  June  1872,  7 
Law  Reports,  Common  Pleas,  358  (where  it  was  held  that  in  such 
cases  an  attorney's  liability  for  the  costs  is  a  liability  incurred  by  means 
of  fraud  within  the  49th  section  of  the  Bankruptcy  Act  of  1869). 

{x)  Baillie  v.  Abercromby,  5  July  1796,  Hume,  492;  Kydv.  Fei^guson, 
11  March  1826,  4  S.  649  (N.E.  667).    See  also  ante,  p.  79. 


LIABILITIES  OF  LAW  AGENTS  TO  THIRD  PARTIES.       301 

to  produce  his  mandate,  and  having  refused  all  informa- 
tion as  to  his  authority,  he  was  held  bound  to  relieve  the 
charger  of  the  expenses  both  of  the  original  action  and 
of  the  suspension. (y) 

7.  As   an  insane   person  is  incapable  of  giving  autho-  LUbrntj  for 
rity,  either  to  raise (2)  or  to  defend  an  action, (a)  a  law  agent  ^^J^^'^J 
who  takes  legal  proceedings  in  name  of  an  insane  client  is  n*™e  of 
regarded  as  acting  without  authority,  and  is  consequently  u  insane, 
liable  in  expenses  to  the  opposite  party.  (6)     The  Court  will, 
however,  show   the   greatest   tenderness  to  an  agent   who 

forms  a  more  sanguine  opinion  of  a  client's  sanity  and 
capacity  than  the  circumstances  actually  justify,  provided 
he  is  actuated  solely  by  the  desire  to  protect  the  interests  of 
his  client,  (c) 

8.  An  agent  who  has  taken  legal  proceedings  without  Liability  for 
authority  is  not  only  liable  in  expenses,  but  may  even  be  sub-  ^^^  - 
jected  in  damages  to  the  opposite  party, (d)  where  damage  has  npautho- 

*  V4QA/4      ^^1*/)w 

been  actually  occasioned  by  the  agent's  unauthorised  proceed-  ceedings. 

(y)  Phillip  V.  Gordon,  5  Dec.  1848,  11  D.  175. 

(z)  Reid  V,  Duff,  19  Jan.  1839,  1  D.  400. 

(a)  Lindsay  v.  Watson,  14  June  1843,  6  D.  1194. 

(6)  Bryce  v.  Graham,  26  May  1826,  2  W.  &.  S.  481,  and  23  July  1828, 
3  W.  &  S.  323 ;  M'Call  v.  Sharp,  31  Jan.  1862,  24  D.  393. 

(c)  M'Call  V.  Sharp,  supra  (b).  In  this  case  a  petition  for  the  appoint- 
ment of  a  curator  bonis  to  an  old  man,  alleged  to  have  become  imbe- 
cile, was  opposed  at  first  by  his  natural  daughter,  with  whom  he  resided, 
and  afterwards  by  her  agent  in  name  of  the  old  man,  from  whom  a 
mandate  was  obtained.  The  application  was  ultimately  granted,  and 
the  Court  held,  by  a  majority,  that  in  the  circumstances  of  the  case  the 
agent  was  not  justified  in  opposing  the  petition  in  name  of  the  old 
man,  and  accordingly  found  him  liable  in  the  expenses  which  he  had 
thereby  occasioned  to  the  petitioners.  Lord  Justice-Clerk  Inglis,  how- 
ever, dissented ;  and  the  decision  of  the  majority  was  founded  on  the 
opinion  that  the  agent's  motive  was  not  the  protection  of  the  old  man's 
interests. 

d)  Miller  &  Baird  v.  Rae,  17  July  1834, 13  S.  699.  See  also  Andrews  v. 
Hawley,  26  May  1857,  26  Law  Journal,  Exchequer,  323,  where  an  action 
of  damages  was  held  to  be  maintainable  against  an  attorney  who  had 
sued  for  and  obtained  payment  of  debts  due  to  the  plaintiff,  acting  on 
the  instructions  of  a  third  party  who  falsely  claimed  to  be  the  plaintiff's 
partner. 
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ings.(e)  It  Beems,  however,  to  be  a  good  defence  that  he 
acted  under  a  forged  mandate  which  he  boTva  fide  believed 
to  be  genuine  ;(^)  though  this  has  been  held  in  England 
to  be  insuflBcient  to  exempt  an  attorney  from  liability  for  the 
costs  of  unauthorised  proceedings.  (A) 
Liabflityfor  9.  If  a  law  agent  is  the  true  dominvs  litis — i.e.,  if  he 
agent  is  ^^^  has  a  direct  interest  in  the  subject-matter  of  the  dispute, 
/i7m."*"*  ^i^d  through  such  interest  a  proper  control  over  the  pro- 
ceedings in  the  action — ^he  may  be  compelled  to  sist  himself 
as  a  party,  and  thus,  in  the  event  of  his  being  unsuccessful, 
be  held  liable  in  expenses  to  the  opposite  party,  (t)  Thus, 
the  Court  in  one  case  refused  to  entertain  an  appeal  in 
name  of  a  party  on  the  poor's-roU  against  an  interlocutor 
repelling  certain  objections  to  the  modification  and  taxation 
of  expenses  to  which  he  had  been  found  entitled,  unless  his 
agent  would  sist  himself  as  a  party,  (i)  Apparently,  how- 
ever, an  agent  will  not  be  regarded  as  the  daminus  litis 
merely  because  he  has  taken  from  his  client  an  assigna- 
tion of  his  claim  and  action,  in  security  of  debts  incurred  or 
to  be  incurred  to  him  by  his  client,  (Z)  unless  perhaps  in  the 
event  of  the  debts  exceeding  the  value  of  the  claim  as- 
signed, (m)  An  agent  appointed  tutor  ad  litem  is  not  liable 
in  expenses  of  process,  (w) 

(e)  Cotterell  v.  JoneSf  25  Nov.  1851,  11  Scott,  Comnion  Bench,  713. 

(g)  Miller  &  Baird  v,  Rae,  supra  (d), 

(h)  Davies  v.  Eyton,  7  June  1832,  3  Bamewall  &  Adolphos,  785.    See 
also  Rohson  v.  Eaton,  1785,  1  Dumford  &  East,  62. 

{%)  Fraser  v.  Dunbar,  6  June  1839,  1  D.  882 ;  Matheson  v.  Thom- 
son, 8  Nov.  1853,  16  D.  19.  See  also  M'Innes  v,  M'CoU,  3  June 
1813,  17  F.C.  337.  It  has  been  held  in  England  that  a  solicitor  who,  in 
order  to  induce  a  plaintiff  to  go  on  with  a  suit,  agrees  to  indemnify 
him  against  the  costs,  thereby  makes  the  suit  his  own,  and  becomes  liable 
to  pay  the  costs  of  the  opposite  party ;  Cockle  v.  Whiting,  20  Nov.  1829 
1  Russell  &  Mylne,  43  ;  Fielden  v.  N.  Railway  of  Brienos  Ayres  Co.,  14 
Dec.  1870,  40  Law  Journal,  Chancery,  113;  and  6  Law  Reports,  Chan- 
cery Appeals,  497.  See  also  HUton  v.  Woods,  28  June  1867,  4  Law 
Reports,  Equity,  432. 

(k)  Macdougal  v.  Clark,  5  June  1862,  1  Stuart,  796. 

(l)  Fraser  v.  Dunbar,  supra  (i). 

(m)  Walker  v.  Wedderspoon,  23  March  1843,  2  Bell's  App.  67. 

(n)  Fraser  v,  Pattie,  9  March  1847,  9  D.  903. 
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10.  A  litigant  using  any  legal  right  or  remedy  to  which  Neither 
he  is  absolutely  entitled,  and  which  he  may  avail  himself  of  a^nt  liable 
without  applying  for  a  special  warrant,  is  not  liable  for  the  [^^^ts 
consequences  of  its  use,  unless  he  has  resorted  to  it  mali-  ©j  i^^^»- 
ciously,  and  without  probable  cause,  (o)    Hence  the  pursuer  of 

an  action  is  entitled  to  use  arrestment(p)  and  inhibition  on 
the  dependence,  without  being  liable  in  damages  merely  be- 
cause he  fails  in  obtaining  judgment  against  the  defender  ;(g) 
and  his  agent  is  similarly  protected,  unless  he  has  acted 
maliciously  and  without  probable  cause,  (r)  In  one  case, 
however,  where  inhibition  was  used  by  an  agent  nimiously 
and  oppressively,  without  a  written  mandate  from  his  client, 
who  was  furth  of  Scotland,  the  Court  recalled  it,  and  found 
the  agent,  as  well  as  the  client,  liable  in  expenses.  (») 

11.  On  the  other  hand,  where  a  party  applies  to  the  Court  Luwiity  for 

f  'ii*!*  J  i*i*  jii      use  of  reme- 

for  some  special  diligence  or  remedy,  which  is  granted  only  dies  which 
on  the  faith  of  his  statement,  as  in  the  cases  of  interdicts, (^  SSyonfidth 

of  part/8 
statement. 

(o)  Per  Lord  Justice-Clerk  Inglis  in  Wolthekker  v.  Northern  Agricul- 
tural Co.,  20  Dec.  1862,  1  Macph.  211.  See  also  note  of  Lord  Jeffrey  in 
Swayne  v,  Fife  Banking  Co.,  27  June  1835,  13  S.  1003. 

(p)  Brodie  v.  Young,  19  Feb.  1851,  13  D.  737 ;  Henning  v.  Hewet- 
Bon,  12  Feb.  and  22  July  1852,  14  D.  487  and  1084 ;  Wolthekker  v. 
Northern  Agricultural  Co.,  supra  (o), 

{q)  Per  Lord  Justice-Clerk  Inglis  in  Wolthekker  v.  Northern  Agricul- 
tural Co.,  iupra(o).  Inhibition  is  not  competent  on  a  decree  obtained 
under  the  Small  Debt  Act,  7  WilL  IV.  and  1  Vict,  c  41,  or  under  the  Debts 
Recovery  Act,  30  and  31  Vict  c.  96;  Lamont,  5  Dec.  1867,  6  Macph.  84. 

(r)  Lord  Duffus  v.  Davidson  &  Clyne,  17  July  1828,  4  Mur.  658; 
Baillie  v,  Hume  &  Adamaon,  8  Dec.  1853,  16  D.  161.  A  general  aver- 
ment of  malice  and  want  of  probable  cause  is  sufficient  without  a  state- 
ment of  the  facts  and  circumstances  by  which  they  are  to  be  established. 
It  has  been  held  in  England  that  an  attorney  having  acted  on  counsers 
opinion  is  not  a  sufficient  defence  to  an  action  of  damages  for  a  malicious 
or  fraudulent  proceeding,  unless  the  case  was  fairly  stated  to  counsel,  the 
opinion  obtained  in  bona  fide,  and  the  advice  properly  pursued ;  Andrews 
V.  Hawley,  26  May  1857,  26  Law  Journal,  Exchequer,  323. 

(»)  Kyd  V.  Ferguson,  11  March  1826,  4  S.  549  (N.  E.  557).  See  also 
E.  of  Caithness,  5  July  1836,  14  S.  1091. 

(t)  Roberts  v.  E.  of  Rosebery,  7  Dec.  1825, 4  Mur.  1 ;  Moir  v.  Hunter, 
16  Nov.  1832,  11  S.  32;  Lord  Elibank  v.  Renton,  15  Jan.  1833, 11  S.  238; 
Reid  V.  Bruce,  11  July  1855,  17  D.  1100;  Gilniour  &  Anderson  v.  Gil- 
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landlords'  sequestrations/w)  and  warrants  against  parties  in 
meditatione  fugce,(x)  he  is  answerable  for  the  consequences 
if  his  statement,  though  made  in  good  faith,  is  inconsistent 
with  fact  and  unjustifiable,  (y)  Such  applications  are  granted 
periculo  petentis ;  and  in  an  action  of  damages  against  the 
applicant,  the  pursuer  is  not  bound  to  aver  or  put  in  issue 
malice  and  want  of  probable  cause.  (2)  The  agent  of  the  ap- 
plicant may  also  be  subjected  in  damages  if  there  is  any  irre- 
gularity in  the  proceedings, (a)  or  if  the  application  has  been 
granted  on  his  unjustifiable  personal  representations. (6) 
Where,  however,  a  law  agent,  acting  as  mandatory  for  an 
alleged  creditor  who  resided  in  England,  deponed  that  what 
was  contained  in  a  petition  for  a  meditatio  fng(B  warrant  was 
truth  to  the  best  of  his  knowledge  and  belief,  and  that,  from 
the  information  which  he  had  received  from  his  employer,  he 
believed  that  the  party  against  whom  the  petition  was  pre- 
sented was  in  meditatione  fugce^  he  was  held  not  liable  in 
damages,  on  its  being  ultimately  found  that  no  debt  was 
actually  due  to  his  employer,  (c) 

Christ,  20  June  1857,  29  Jur.  411;  AbeFa  Exrs.  v.  Edmonds,  10  July  1863^ 

1  Macph.  1061 ;  Robinson  v.  North  British  Railway  Co.,  10  March  1864^ 

2  Macph.  841 ;  Miller  v.  Hunter,  23  March  1866,  3  Macph.  740. 

(ti)  M'Leod  V,  M'Leod,  11  Feb.  1829,  7  S.  396;  Oswald  v.  Graeme,, 
26  June  1851,  13  D.  1229;  Robertson  v.  Galbraith,  16  July  1857,  19  D. 
1016. 

(x)  Swayne  v,  Fife  Banking  Co.,  27  June  1835,  13  S.  1003;  Came  v^ 
'Manuel,  28  June  1851,  13  D.  1253;  Ford  v.  Muirhead,  19  May  1858,. 
20  D.  949. 

(y)  Per  Lord  Justice-Clerk  Inglis  in  Wolthekker  v.  Northern  Agri- 
cultural Co.,  20  Dec.  1862,  1  Macph.  211. 

(a)  Gilmour  &  Anderson  v,  Gilchrist,  20  June  1857,  29  Jur.  411 ;  Ford 
V.  Muirhead,  19  May  1858,  20  D.  949;  Abel's  Exrs.  v.  Edmonds,  10  July 
1863, 1  Macph.  1061 ;  Robinson  v.  North  British  Rail.  Co.,  10  March  1864,. 
2  Macph.  841 ;  Maclean  v,  Colthart,  14  March  1865,  3  Macph.  719. 

(a)  Cowan  v.  Watt,  12  July  1833,  11  S.  999;  M'Gill  v.  Ferrier,  17 
March  1837, 15  S.  882 ;  Came  v.  Manuel,  28  June  1851, 13  D.  1263.  See 
also  WiUiams  v.  Smith,  2  June  1863, 14  Scott,  Common  Bench,  N.  S.,  596. 

(h)  Anderson  v.  Omiiston  &  Lorain,  3  Jan.  1750,  M.  13,949,  and 
13,955.    See  also  Jowett  v.  Wooley,  8  July  1797,  Hume,  403. 

(c)  Cameron  v.  Russell,  13  Dec.  1821, 1  S.  211  (N.  E.  200),  20  F.C.  498. 
See  also  Scudamore  r.  Lechmere,  3  June  1797,  M.  8559 ;  Jowett  v.  Woollcy 
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12.  An  application  for  a  process  caption  is  granted  peri-  Liabflity  for 
culo  petentis;  and  if  the  caption  is  wrongfully  executed,  both  cero  option, 
the  agent  applying  for  it  and  his  client  are  liable,  conjunctly 

and  severally,  in  damages.  (cJ)  But  only  nominal  damages, 
or  even  none  at  all,  will  be  awarded,  where  the  party  in- 
carcerated has  been  himself  partly  to  blame  for  the  caption 
being  executed,  (e) 

13.  In  an  action  of  damages  for  wrongous  confinement  Liabflity  for 
in  a  lunatic  asylum,  it  was  held  that  the  law  agent  of  the  JSKment 
family  of  the  alleged  lunatic,  who  had  been  instrumental  in  j^*!^*^® 
carrying  out  the  proceedings  in  the  name  of  the  mother, 

was  not  privileged,  and  that  the  pursuer  was  therefore  not 
bound  to  put  in  issue  whether  the  agent  had  acted  mali- 
ciously and  without  probable  cause,  (y) 

14.  A  law  agent  employed  to  raise  and  execute  diligence  Liability  for 
against  the  goods  or  person  of  a  debtor  requires  to  proceed  ^^"of 
with  the  greatest  caution  and  the  utmost  regularity ;  for  if  diugence. 
the  diligence  is  not  strictly  legal,  he,  as  well  as  his  em- 
ployer, (A)  may  be  found  directly  liable  in  reparation  to  the 

8  July  1797,  Hume,  403  ;  Tasker  v.  Mercer,  4  March  1801,  M.  Appx.  M&- 
ditatio  FugoB,  No.  1 ;  Hobson  v,  Forbes,  22  Jan.  1814,  Hume,  408 ;  An- 
derson V.  Smith,  26  Nov.  1814, 18  F.C.  61 ;  and  Kerslake  v.  Clarke,  July 
1820 ;  More's  Notes  to  Stair,  p.  6. 

(d)  Pearson  v.  Anderson,  18  July  1833,  US.  1008 ;  Menzies  v,  Ste- 
venson &  Co.,  27  Dec.  1839,  Mac£arlane's  Reports  of  Jury  Trials,  281 ; 
Hunter  v,  Kerr,  28  March  1842,  4  D.  1175.  As  to  the  liability  of  sheriff- 
clerks  for  improperly  issuing  process  captions,  see  Watt  v,  Thomson,  8 
July  1868,  6  Macph.  1112,  24  May  1870,  8  Macph.  (H.  L.)  77,  27  Oct 
1871,  9  Scot.  Law  Rep.  20.  See  also  Dimlop  v.  Hay,  14  Nov.  1822,  2  S. 
11  (N.  E.  9)  ;  and  Home  v.  Steele,  18  Feb.  1825,  3  S.  550  (N.  E.  380). 

(e)  Pearson  v,  Anderson,  supra;  Menzies  v,  Stevenson  &  Co.,  supra; 
Scott  V.  Curie,  18  Jan.  1840,  2  D.  348,  afltened  8  June  1841,  2  Rob.  317. 

(g)  Mackintosh  v.  Eraser,  19  March  1859,  21  D.  78a  The  agent  was 
ultimately  assoilzied  in  the  circumstances  of  the  case ;  20  Jan.  1860,  22 
D.  421.    See  also  Strang  v.  Strang,  19  Jan.  1849, 11  D.  378. 

(h)  A  client  is  liable  in  damages,  not  only  for  his  own  wrongful  act  in 
authorising  diligence  to  be  done  where  the  circumstances  do  not  warrant 
its  use,  but  also  for  the  misconduct  or  blunders  of  agents  and  officers  whom  ^ 

he  employs;  Gordon's  Exrs.  v.  Dunlop,  13  July  1826,  3  Mur.  516;  Dun- 
lop  V.  Buchanan,  7  Nov.  1828,  5  Mur.  16 ;  Pearson  v.  Anderson,  18  July 
1833, 11  S.  1008;  Macdonnell  v.  Bank  of  Scotland,  21  July  1834,  13  S. 

U 
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party  injured,  (*)  and  he  is  bound  to  relieve  his  client  from 
all  claims  of  damages  arising  out  of  his  own  blunders  or 
irregularities,  (/c)     Diligence(Z)  not  being  regarded  as  pro- 
perly a  judicial  proceeding,  the   pursuer  of  an  action  of 
damages  for  its  wrongful  use  is  not  bound  to  aver  malice  and 
want  of  probable  cause ;  and  the  issue  allowed  him  is,  there- 
fore, merely  whether  the  defenders,  or  any  of  them,  wrongfully- 
executed  or  caused  to  be  executed  the  diligence  in  question ; 
but  when  the  action  is  directed  against  the  agent  as  well  as 
the  client,  separate  issues,  though  in  similar  terms,  may  be 
allowed  to  each  defender,  (m)     In  order  to  ground  an  action 
of  damages  for  the  illegal  use  of  personal  diligence,  it  is  not 
necessary  that  the  pursuer  should  have  been  actually  im- 
prisoned ;  it  is  sufficient  that  he  has  been  wrongfully  appre- 
hended ;(n)  and  it  has  even  been  ruled  that  the  applying  for 
and  obtaining  an  illegal  warrant  forms  a  relevant  ground  of 
damage,  although  the  warrant  may  not  have  been  exe- 
cuted, (o)    The  triennial  prescription  of  actions  for  wrongous 
imprisonment,  established  by  the  Act  1701,  c.  6,  does  not 
apply  to  those  founded  on  imprisonment  for  civil  deht(j>) 
How  use  of        16.  The  use  of  diligence  may  be  wrongous,  and  sufficient 
nJflbr      to  infer  liability  against  a  law  agent,  either  on  account  of 
wrongoM.    gQnie  irregularity,  or  because  circumstances  which  he  knows, 
or  is  bound  to  know,  render  it  unjustifiable. 


701 ;  Brodie  v.  Smith,  18  June  1836,  14  S.  983;  Beattie  v.  M'Lellan,  29 
June  1846,  8  D.  930.    See  also  Addison  on  Torts,  4th  edition,  p.  626. 

(t)  See  cases  infra, 

(k)  Wood  V.  Fulkrton,  28  Nov.  1710,  M.  13,960;  Macdonald  v.  Kelly, 
5  July  1821, 1  S.  105  (N.  E.  102).  See  also  Smith  v.  Grant,  5  June  1868, 
20  D.  1077;  Frame  &  Co.  v.  Campbell  and  Hart  &  Hodge,  9  June  1836, 14 
S.  914,  affirmed  3  June  1839,  M'L.  &  Bob.  401. 

(Q  A  charge  on  a  bill  is  a  diligence,  and  not  a  judicial  act;  Gibb  v. 
Edinburgh  Brewery  Co.,  19  June  1873, 10  Scot.  Law  Bep.  604. 

(m)  Inglis  V.  M'lntyre,  3  July  1861,  23  D.  1240.  See  also  Menzies  v. 
Stevenson  &  Co.,  27  Dec  1839,  Macfiarlane's  Beports  of  Jury  Trials,  281; 
and  Snare  v.  Lord  Fife's  Trs.,  10  Dec.  1860,  13  D.  286. 

(n)  Manuel  v.  Eraser,  19  March  1818, 1  Mur.  386;  Hunter  v.  Kerr,  28 
March  1842,  4  D.  1176. 

(o)  Bisset  V.  Whitson,  27  July  1842,  6  D.  6. 

(p)  M'Christie  v.  Kea,  21  Jan.  1831,  9.  S.  312. 
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16.  Neither  an  agent  nor  his  client  incurs  any  liability  in  Irre^ari- 
executing  diligence  on  the  regular  decree  of  a  competent  of  diligence, 
court, (g)  unless  the  decree  is  ultra  petita,  e.g.,  for  a  larger 
sura  than  has  been  concluded  for  in  the  summons,  (r)  But 
this  immunity  does  not  extend  to  the  applying  for  or  enforc- 
ing an  illegal  or  irregular  warrant ;(«)  and  even  a  purely 
technical  objection  to  the  validity  of  the  diligence,  as  for 
example  that  the  debtor's  name  is  written  on  an  erasure,  is  a 
relevant  ground  of  damages  against  the  agent  enforcing 
it.(t)  But  in  such  a  case  only  nominal  damages,  or  even 
none  at  all,  will  be  awarded,  where  no  injury  has  been  actu- 
ally sustained.  (2*)  Substantial  damages  will,  however,  be 
generally  given  where  an  agent  commits  a  serious  irregula- 
rity, such  as  executing  diligence  against  the  wrong  per- 
son, (a?)  arresting  the  person  of  a  protected  bankrupt  ;(y)  or 
apprehending  a  debtor  a  second  time,  notwithstanding  his 
having  consigned  the  amount  of  the  debt  when  he  was  first 
arrested.  (2) 

(q)  Graham  v.  Dundas,  9  July  1829,  7  S.  876 ;  Aitken  v.  Finlay,  25 
Feb.  1837,  15  S.  683;  Bell  v.  Gunn,  21  June  1859,  21  D.  1008;  Ormiston 
V.  Redpath,  Brown  &  Co.,  24  Feb.  1866,  4  Macph.  488.  As  to  the  decree 
of  an  incompetent  court,  see  Gordon's  Exrs,  v.  Dunlop,  13  July  1825,  3 
Mur.  515. 

(r)  Wilson  v.  Alexander,  24  Jan.  1844,  6  D.  511,  and  23  July  1846,  9 
D.  7.  See  also  Garrioch  v.  Wilson,  17  July  1851, 13  D.  1377 ;  and  M'Cub- 
bin  V.  Fulton,  23  June  1852, 14  D.  908. 

(«)  Pollock  V.  Begg,  12  Nov.  1829,  8  S.  1 ;  Pollock  v.  Clark,  12  Nov. 
1829,  8  S.  7 ;  M'GiU  v.  Ferrier,  17  March  1837,  15  S.  882 ;  Bisset  v.  Whit- 
son,  27  July  1842,  5  D.  5.  See  also  Bell  v.  Black  &  Morrison,  28  June 
1865,  3  Macph.  1026. 

(t)  Cowan  V.  Watt,  11  July  1833,  11  S.  999.  As  to  irregularities  not 
sufficient  to  infer  liability,  see  Brodie  v.  Smith,  18  June  1836,  14  S.  983 ; 
and  Henderson  v.  RoUo,  18  Nov.  1871,  10  Macph.  104. 

(u)  Kankine  v.  M'Laren,  26  Feb.  1825,  3  Mur.  494;  Gordon's  Ezrs.  v. 
Dunlop,  13  July  1825,  3  Mur.  513;  Johnstone  v.  M*Craw,  27  Dec.  1833, 
12  S.  560 ;  Inch  v.  Thomson,^14  July  1836, 14  S.  1129.  As  to  the  expenses 
of  process  when  only  nominal  damages  are  awarded  for  wrongous 
imprisonment,  see  Ross  v.  M'Vean,  2  June  1860,  22  D.  1144,  and  section 
40  of  the  Court  of  Session  Act,  1868,  31  and  32  Vict.  c.  100. 

(x)  Hamilton  v.  Anderson,  19  July  1830,  5  Mur.  312. 

(y)  Dunlop  v,  Buchanan,  7  Nov.  1828,  5  Mur.  16. 

(s)  Stewart  v.  Macdonald,  6  July  1784,  M.  13,989. 

u2 
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been  held,  in  a  question  between  agent  and  client,  that  an 
agent  who  puts  a  good  warrant  into  the  hands  of  an  oflScer  is 
not  liable  for  the  latter  s  culpable  negligence  in  allowing  the 
party  against  whom  it  is  directed  to  escape  after  being  ap- 
prehended.(s) 
Privflege  of        19.  It  would  be  utterly  impossible  for  either  advocates  or 
in^^ons  of  I^w  agcuts  to  discharge  the  duties  which  they  owe  to  their 
cXmnbifr  cJi^ii^s  were  they  to  incur  the  same  responsibility  as  non- 
statements.  professional .  men  for  injurious   or  calumnious  statements 
made  by  them  in  the  course  of  their  employment.    They 
are  therefore  privileged,  in  regard  to  such  statements,  by 
the  laws  of  both  England  and  Scotland,  there  being  appar- 
ently no  discrepancy  in  point  of  principle  between  the  laws 
of  the  two  countries.  (<)     There  are,  however,  various  classes 
of  privileged  statements  which  require  to  be  separately  con- 
sidered. 
Comments  20.  An  advocatc  or  a  law  agent(w)  pleading  at  the  bar, 

pieadi^at    is  privileged  to  comment  with  freedom  on  all  that  trans- 
the  bar.       pires  in  the  course  of  a  cause,  and  on  the  conduct  of  indi- 
viduals ;  and  an  action  of  damages  for  slander  will  not  lie 
against  him,  however  strong  and  severe  his  observations  may 
be,  provided  they  were  made  w  bonajide,  and  were  pertinent 
to  the  matter  in  issue,  (v) 
False  state.        21.  Neither  advocates  nor  law  agents  incur  any  respon- 
on^i?ent'8^*  sibility  by  uttering  in  Court,  inserting  into  written  or  printed 

instractions.  -^ 

V.  Harding,  28  June  1846,  7  Adolphus  &  Ellis,  Queen's  Bench,  928 ;  ChU- 
ders  V.  Wooler,  11  Nov.  1859,  2  Ellis  &  Ellis,  287;  Addison  on  Torts,  4tli 
edition,  p.  671. 

(«)  Russell  V.  Hedderwick,  15  July  1859,  21  D.  1325. 

(t)  Borthwick  on  Libel,  p.  7. 

(u)  It  has  been  held  in  England,  that  an  attorney  acting  as  an  advo- 
cate has  the  same  privilege  as  counsel ;  Mackay  v.  Ford,  2  June  1860,  6 
Hurlstone  &  Norman,  792. 

(»)  Moodie  v.  Henderson,  9  Dec  1800,  M.  360  ;  Aitken  v.  Dudgeon,  16 
Dec.  1822,  3  Mur.  230  ;  Drew  v.  Mackenzie,  28  Feb.  1862,  24  D.  662  ; 
Hodgson  v.  Scarlett,  23  Jan.  1818,  1  Bam e wall  &  Alderson,  232;  Flint  v. 
Pike,  1825,  4  Bamewall  and  Cresswell,  473 ;  Needham  v.  Bowling,  6  Nov. 
1845,  15  Law  Journal,  Common  Pleas,  9  ;  Regina  v.  Kieman,  11  June 
1855,  7  Cox's  Criminal  Cases,  6;  Borthwick  on  Libel,  p.  213 ;  Blackstone's 
Commentaries,  iii.  29. 
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pleadings,  or  placing  on  record,  with  the  authority  and  on 
the  instructions  of  their  clients,  statements  pertinent  to  the 
matter  in  issue,  (x) 

22.  Even  when  law  agents  make  defamatory  statements  sutements 
in  judicial  procedure,  without  being  expressly  instructed  to  ^u^'" 
do  so,  they  are  entitled  to  the  same  privilege  as  is  accorded 
to  litigants  in  laying  their  cases  before  courts  of  law  \{y)  that 
is  to  say,  malice  is  not  presumed,  but  must  be  averred  and 
proved  in  actions  of  damages  against  them  on  the  ground 
of  slander.(2)  In  such  an  action,  therefore,  the  issue  allowed 
to  the  pursuer  is,  whether  the  defender  "  falsely,  maliciously, 
and  calumniously,"  made  the  statement  in  question  ;(a)  but 

(x)  Johnstone  v,  Scott,  4  Jan.  1829,  7  S.  234  ;  Ramsay  v.  Nairne,  21 
Aug.  1833,  11  S.  1033.  In  the  latter  case  Lord  President  Hope  observed: 
"  An  agent  is  not  responsible  for  the  tmth  of  the  statements  made  to  him 
by  his  client;  and  great  latitude  must  be  allowed  to  an  agent  in  conduct- 
ing the  cause  of  a  client.  He  is  not  entitled  to  invent  any  facts  for  his 
client;  but  if  the  client  positively  instructs  him  to  make  a  statement,  the 
agent  does  not  become  personally  responsible  for  being  the  medium 
through  which  the  client's  statement  is  made.  If  such  responsibility  were 
to  be  incurred,  it  would  instantly  have  the  effect  of  driving  all  respectable 
men  out  of  the  profession.  No  man  in  his  senses  would  continue  to  hold 
an  office  in  which  he  incurred  responsibility  for  making  statements, 
avowedly  not  his  own,  but  his  client's,  at  the  same  time  that  he  would 
incur  a  severe  responsibility  to  his  client  if  he  refused  to  make  any  re- 
levant statement  which  was  transmitted  to  him.  The  public  interest,  when 
rightly  understood,  clearly  requires  that  this  privilege  should  be  accorded 
to  agents  f  US.  1046.  See  also  Borthwick  on  Libel,  p.  213  ;  and  Black- 
stone's  Commentaries,  iii.  29. 

{y)  Borthwick  on  Libel,  p.  213;  Starkie  on  Slander  and  Libel,  3d  ed., 
p.  208  ;  Guthrie  Smith  on  Reparation,  p.  218  ;  Logan  v.  Weir,  26  Oct 
1872,  10  Scot.  Law  Rep.,  22  ;  M'Caig  v.  Moscrip,  11  Dec.  1872, 10  Scot. 
Law  Rep.,  140. 

(z)  Davidson  v,  Megget,  12  May  1821,  1  S.  7  (N.  E.  3)  ;  Yeats  v,  Ram- 
say, 6  Dec.  1825,  4  S.  275  (N.  E.  279)  ;  Mackay  v.  Ford,  2  June  1860,  5 
Hurlstone  &  Nonuan,  792. 

(a)  Manson  v.  Macara,  7  Dec.  1839,  2  D.  208.  "In  an  action  of 
damages  for  slander,  where  there  may  or  may  not  be  privilege,  the  ques- 
tion whether  malice  shall  or  shall  not  be  put  in  issue  depends  on  the 
pursuer's  averments.  If  he  has  himself  brought  out  the  privilege,  he  must 
meet  it  by  putting  malice  in  issue.  If  privilege  does  not  come  out  on  the 
pursuer's  record,  but  is  alleged  by  the  defender,  an  issue  is  allowed  with- 
out malice.    But  whenever  the  privilege  appears  on  the  proof,  malice 
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it  has  been  held  not  necessary  to  add  the  words  "  without 
probable  cause,  and  without  the  defender  believing  them  to 

be  true."(6) 
Slander  23.  In  a  reccut  action  of  damages  by  one  law  agent 

an  advocate  against  another,  for  alleged  slander  uttered  in  court  by  an 
ageS'g  in-  advocate  on  the  instructions  of  the  defender,  it  was  held 
gtructionfl.    f^y^^^  ^jj^  pursuer  must  put  in  issue  whether  the  statement 

was  false  and  calumnious,  and  was  made  "  in  conformity  with 
the  instructions  of  the  defender  maliciously  given.'* (c)  Upon 
this  issue  the  jury  found  for  the  pursuer  ;  but  a  majority  of 
the  judges  of  both  Divisions  of  the  Court,  granted  an  appli- 
cation for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  evidence,  holding  that,  in  order  to  support  the 
verdict,  there  must  be  proof  that  the  alleged  false  and  cal- 
umnious statement  proceeded  in  all  its  substantial  parts,  if 
not  in  the  precise  words,  upon  the  instructions  of  the  de- 
fender ;  and  that,  although  malice  may  be  inferred  from  facts 
and  circumstances,  without  direct  evidence  of  personal  ill- 
will,  and  although  it  will  not  protect  a  law  agent  making  a 
false  and  calumnious  statement,  that  he  had  probable  cause 
for  believing  part  of  it  to  be  true,  or  that  his  motive  for  mak- 
ing it  was  to  benefit  his  client  and  not  to  injure  the  person 
of  whom  it  was  made,  yet  proof  that  the  statement  was  in 
part  false  or  erroneous  is  not  sujBBicient  evidence  of 
malice,  (d) 

becomes  essential  to  the  pursuer's  case.  If  he  has  not  alleged  malice  on 
record,  his  case  is  gone.  But  if  he  has  alleged  malice  on  record,  then, 
though  the  issue,  framed  on  the  footing  of  the  absence  of  privilege,  did  not 
contain  malice,  he  is  entitled  to  prove  malice  to  meet  the  privilege,** — 
Per  Lord  Ardmillan  in  M'Bride  v.  Williams  &  Dalzell,  28  Jan.  1869,  7 
Macph.  427.     See  also  Torrance  i;.  Leaf  &  Co.,  21  Nov.  1834, 13  S.  72. 

(h)  Marianski  v.  Henderson,  17  June  1841,  3  D.  1036.  See  also 
Mcintosh  V,  Flowerdew,  19  Feb.  1851, 13  D.  726 ;  and  Bayne  v.  Macgregor, 
infra. 

(c)  Bayne  v.  Macgregor,  18  June  1862,  24  D.  1126.  See  also  as  to 
slanderous  statements  made  through  the  medium  of  an  advocate,  Forteith 
V,  Earl  of  Fife,  18  Nov.  1819,  20  F.C.  8 ;  and  20  March  1821,  2  Mur. 
463  ;  Swinton  v,  Taylor,  8  June  1821,  1  S.  59  (N.  E.  60),  aflSrmed  4  June 
1824,  2  S.  App.  245. 

(d)  Bayne  v,  Macgregor,  14  March  1863, 1  Macph.  615.   Lord  President 
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24.  Proof  of  malice  in  €in  aj2;ent  is  not  proof  of  malice  Liabflity  of 

,      _  _  *^  _  .  ..  T    •         1      client  for 

m  his  client,  unless  it  is  shown  that  m  acting  maliciously  his  agent's 
the  agent  was  carrying  out  the   wishes  of  his   client.(e)  **°®'"- 
In  one  case,  a  party  who  had  been  found  liable  in  expenses 
on  account  of  accusations  contained  in  pleadings,  having 
brought  an  action  of  relief  against  his  agent,  on  the  ground 
that  they  had  been  inserted  without   authority,  proof  of 


M'Neill  observed  : — "  What  amounts  to  malice  in  law  may  often  be  a 
very  difficult  question.  The  evidence  to  establish  malice  need  not  be 
direct  evidence^f  personal  ill- will.  It  may  be  enough  to  prove  facts  and 
circumstances  from  which  malice  may  be  reasonably  inferred.  These  may 
be  connected  with  the  utterance  of  the  slander,  or  they  may  be  circum- 
stances antecedent  to  the  slander.  In  this  case  there  are  no  antecedent 
facts  and  circumstances  from  which  malice  may  be  inferred.  The  evi- 
dence is  hostile  to  such  a  conclusion.  The  malice  alleged  here  is  of  that 
kind  which  the  law  allows  to  be  inferred  from  facts  and  circumstances 
connected  with  the  occasion  when  the  slander  was  uttered.  In  some  cases 
malice  may  be  easily  and  reasonably  deduced  from  the  words  themselves, 
or  the  attending  circumstances.  The  falsehood  of  what  is  said  is  always 
an  important  element,  and  sometimes  it  is  conclusive.  For  example,  if, 
from  pure  invention,  one  agent  strings  together  a  series  of  false  state- 
ments about  the  opposite  agent,  as  to  characterise  him  as  guilty  of  acts 
for  which  he  might  legally  be  imprisoned,  or  transported,  or  hanged,  the 
mere  falsehood  of  such  allegations,  which  is  always  presumed,  and  the 
absence  of  reasonable  or  probable  cause  for  them,  would  warrant  the  in- 
ference of  malice,  and  it  would  be  no  defence  to  prove  that  the  motive  of 
the  defender  in  inventing  and  uttering  these  slanderous  statements  was 
not  to  injure  the  pursuer,  but  to  benefit  his  own  client.  On  the  other 
hand,  if  the  defender,  having  a  duty  to  perform  to  his  cHent,  should  make, 
or  instruct  his  counsel  to  make,  statements  pertinent  to  the  cause,  and  if 
he  makes  these  statements,  or  gives  these  instructions  to  his  counsel  in 
honafde,  and  after  having  received  information  on  which  he  is  entitled  to 
rely,  the  mere  falsehood  of  the  statement  is  not  enough  to  make  him  re- 
sponsible ;  and  it  is  clearly  not  enough  to  make  him  responsible  that  the 
statement  is  false  or  erroneous  in  some  matter  of  detail,  as  in  the  locuSf  or 
as  ia  the  manner  in  which  he  stated  that  the  things  of  which  he  accused 
the  other  party  were  done ;  as,  for  example,  if  he  said  that  the  other  party 
stole  a  blunderbuss,  when,  in  truth,  he  stole  a  pistol,  or  that  he  fraudu- 
lently obtained  possession  of  a  bill,  when  it  was  a  promissoiy-note ;  the 
substance  of  the  act  done  being  the  same  as  that  alleged  to  have  been 
done." 

{e)  Mackellar  v.    D.   ol   Sutherland,    18  June   1862,  24  D.  1124 ; 
Watson  V,  Smeaton,  Feb.  1806,  Hume,  624. 
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direct  authority  was  held  not  to  be  necessary,  as  the  circum- 
stances raised  an  inference  of  acquiescence  or  approval. (gr) 
LiftbUity  of         25.  Eveu  couuscl  do  not  appear  to  be  absolutely  exempt 
malicious     ffom  liability  for  slander  uttered  by  them  in  judicial  pro- 
^^'       cedure,  or  inserted  into  written  or  printed  pleadings ;  but  a 
case  of  special  malice  must  be  made  out  against  them.  (A) 
Oniypor-  26.  It  is  ouly  relevant  and  pertinent  statements  that 

mcnteare^  are  privilcged.(i)  But  the  time  at  which  the  pertinency  of 
pn^-iiegcd.  ^  statement  falls  to  be  ascertained  is  the  time  at  which  it 
was  made  ;(Jc)  and  there  can  be  no  doubt  that  an  agent  will 
not  be  held  liable  in  damages  for  statements  authorised  by 
his  clients,  unless  he  must  have  known  them  to  be  wholly 
impertinent.  (Z)  Both  advocates  and  law  agents,  however, 
are  answerable  to  the  Court  for  any  irrelevancy  or  imper- 
tinency  contained  in  papers  drawn  or  lodged  by  them.(m) 
The  Court  of  Session  have  frequently  checked  improper 
oral  pleadings,  and  ordered  improper  passages  to  be  ex- 
punged from  printed  or  written  pleadings.  (»)  A  charge  of 
fraud  against  the  agent  of  the  opposite  party  in  a  lawsuit, 

(^f)  Stewart  v.  Falconer,  3  July  1830,  6  Mur.  299;  and  2  Feb.  1831, 
9  S.  381.  See  also  M'Caig  v.  Moscrip,  11  Dec.  1872,  10  Scot.  Law 
Rep.  140. 

(h)  Taylor  v.  Swinton,  4  June  1824,  2  S.  App.  249  ;  Hodgson  v. 
Scarlett,  23  Jan.  1818,  1  Bamewall  &  Alderson,  232  ;  Flint  v.  Pike,  1826, 
4  Bamewall  &  Cresswell,  473;  Begina  v.  Kieman,  11  June  1866,  7 
Cox's  Criminal  Cases,  6  ;  Blackstone's  Commentaries,  ill.  29 ;  and  Borth- 
wick  on  Libel,  p.  313. 

(t)  Ewing  V.  CuUen,  24  Aug.  1833,  6  W.  &  S.  666;  Mlntosh  v. 
Flowerdew,  28  Nov.  1851, 14  D.  116;  Mackellar  v,  D.  of  Sutherland,  14 
Jan.  1859,  21  D.  222,  and  18  June  1862,  24  D.  1124;  Borthwick  on 
Libel,  p.  217. 

(k)  M*Caig  17.  Moscrip,  11  Dec.  1872,  10  Scot.  Law  Rep.  140. 

(0  Gray  r.  Walker,  12  July  1837, 16  S.  1296;  Opinion  of  Lord  Gillies 
in  Gilchrist  v.  Dempster,  10  Sept.  1823,  p.  439  of  Borthwick  on  Libel ; 
Erek.  iv.  4.  80 ;  Johnstone  v.  Scott,  4  Jan.  1829,  7  S.  234 ;  Ramsay  v. 
Naime,  21  Aug.  1833,  11  S.  1033;  Flint  v.  Pike,  1826,  4  Bamewall  & 
Cresswell,  473. 

(m)  Hamilton  v.  Anderson,  11  June  1866,  18  D.  1003,  ajQKmaed  18 
June  1858,  3  Macq.  363. 

(n)  Borthwick  on  Libel,  p.  216;  Herdman  v.  Young,  11  Dec.  1744,  M. 
13,987. 
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if  pertinent  to  the  case,  is  not  to  be  struck  out  before 
proof ;  but  it  has  been  observed  by  Lord  Chancellor  Eldon, 
that  if  it  is  ultimately  found  impertinent  and  scandalous,  it 
is  worthy  of  consideration  whether  the  counsel  who  inserted 
it  ought  not  to  bear  the  costs  rather  than  the  party,  (o) 

27.  The  privilege  accorded  to  law  agents  is  not  con-  Extrajudi- 
fined  to  proceedings  in  cavsa  or  incident  thereto,  but  ments,  how 
extends  to  extrajudicial  statements  necessarily  or  properly  ["J^"^*' 
made  by  them  in  the  discharge  of  their  professional  duties. 
In  particular,  great  latitude  is  allowed  to  an  agent  in  con- 
versing and  corresponding  with  the  agent  of  a  party  against 
whom  he  is  employed ;  and  no  action  will  lie  against  him,  if 
he  does  not  act  with  malice,  but  merely  with  zeal  for  his 
client,  (p)  In  one  case,  where  an  agent  opposing  the  discharge 
of  a  bankrupt  in  a  ceasio  asserted,  in  a  private  conversation 
with  another  agent  engaged  in  the  same  process,  that  the 
bankrupt  was  a  "  fraudulent  bankrupt,*'  the  Court  held 
that  he  was  entitled  to  give  his  reasons  for  opposing  the  dis- 
charge, and  that  to  abridge  this  liberty,  either  while  used 
in  pleadings  before  the  Court  or  in  private  conversations 
between  men  of  business,  would  be  highly  imwise,  and 
would  too  much  fetter  proceedings  in  matters  of  business,  (g) 
And  more  recently,  a  bankrupt  having  raised  an  action  of 
damages  against  certain  of  his  creditors  and  their  agent, 
on  account  of  the  statements  of  fraudulent  conduct  on  his 
part,  which  were  contained  in  a  letter  by  these  creditors, 
and  under  their  directions  circulated  by  the  agent  among 
the  other  creditors,  in  order  to  induce  them  to  refuse  a  pro- 
posed composition  and  insist  on  a  sequestration ;  he  was  held 
bound  to  put  in  issue  whether  the  statements  were  made 
and  circulated  "  maliciously,"  as  well  as  "  falsely  and  calum- 

(o)  Roberts  v.  Graliam,  6  July  1815,  3  Dow,  273.  See  also  Ex  parte 
Williams,  and  Ex  parte  Wake,  March  1833,  3  Deacon  &  Chitty,  103  and 
246,  in  which  attorneys  were  found  personally  liable  in  costs  for  irrelevant 
and  scandalous  statements. 

(j>)  Ramsay  v.  Naime,  21  Aug.  1833,  US.  1033;  Manson  v.  Macara, 
7  Dec.  1839, 15  F.  200,  2  D.  208. 

{q)  Stein  v.  Marshall,  24  Jan.  1804,  M.  12,443.  See  also  Crichton  v. 
Forrest,  28  Jan.  1808,  p.  399  of  Borthwick  on  Libel. 
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nionsly."(r)  An  agent,  however,  is  not  privileged  to  obtrude 
on  third  parties  unconnected  with  the  proceedings  in  which 
he  is  employed, («)  and  still  less  to  publish  to  the  world, 
injurious  or  calumnious  statements  regarding  those  against 
whom  he  is  acting.  (^) 

28.  Law  agents  appear  to  be  completely  protected  from 
tiww  priYi-  all  liability  on  account  of  confidential  communications  made 
by  them  to  their  clients.  Thus,  it  was  held  in  one  case  that 
statements  contained  in  confidential  letters  by  an  agent  to 
his  employer,  in  regard  to  the  conduct  of  the  latter's  factor, 
were  not  actionable,  although  it  was  alleged  that  they  had 
been  made  maliciously  and  falsely,  and  had  been  communi- 
cated by  the  client  to  third  parties,  (w)  It  has,  however,  been 
observed  by  Mr  Borthwick,  in  his  treatise  on  the  Law  of 
Libel,  that  this  decision  was  not  unanimous,  and  that  there 
is  no  other  reported  case  in  which  this  point  of  privilege  has 
been  carried  so  far.(a;) 

• 

(r)  Torrance  v.  Leaf  &  Co.,  21  Nov.  1834,  13  S.  72  and  1146. 

(«)  Ramsay  v.  Nairne,  21  Aug.  1833,  11  S.  1033. 

(0  Kennedy  v.  Baillie,  5  Dec.  1855,  18  D.  138;  Swinton  v.  Taylor,  8 
June  1821,  1  S.  59  (N.  E.  60),  affirmed  4  June  1824, 2  S.  App.  245 ;  Flint 
V.  Pike,  1825,  4  Bamewall  &  Cresswell,  473.  See  also  Walker  v. 
Gumming,  1  Feb.  1868,  6  Macph.  318;  and  Daw  v.  Eley,  15  Dec  1868, 
7  Law  Reports,  Equity,  49. 

(«)  Stewart  v.  Swinton,  26  May  1825,  21  F.C.  789.  See  also  Cullen 
V.  Ewing,  14  March  1832,  10  S.  497,  where  the  pursuer,  who  alleged 
that  false  and  calumnious  statements  in  regard  to  him  had  been  made 
by  the  defender  to  his  agents  in  a  previous  process  with  another  party, 
was  held  not  entitled  to  prove  these  statements  by  the  agents ;  reversed 
on  other  grounds,  24  Aug.  1833,  6  W.  &  S.  566. 

(x)  Borthwick  on  Libel,  p.  238. 
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CHAPTER    XXII. 

PEOPESSIONAL  LIABILITIES. 


1.  By  the  mere  acceptance  of  employment,  a  law  agent  General 
undertakes  to  perform,  with   due  diligence  and  the  requi-  pof^Jonal 
site  skill,  the  business  committed  to  his  charge; (a)  and  he  uaWUties. 
is  liable  to  his  employers  for  any  loss  or  damage  that  they 

may  sustain  through  the  breach  of  his  implied  undertaking. 
The  professional  liabilities  thus  arising  may  be  classified 
under  three  heads,  any  one  of  which  is  a  relevant  ground 
for  an  action  of  damages — (1)  liability  for  a  positive  breach 
of  duty;  (2)  liability  for  gross  negligence ;  and  (3)  liability 
for  gross  ignorance  or  want  of  professional  skill.  (6)  It  is, 
however,  often  very  difficult  to  distinguish  the  last  two 
from  each  other  ;  and  it  is  therefore  quite  customary  for  the 
pursuer  of  an  action  of  damages  to  state  that,  in  the  cir- 
cumstances which  he  sets  forth,  the  defender  has  been  guilty 
of  either  gross  negligence  or  gross  ignorance  and  unskilful- 
ness. 

2.  If  a  law  agent  is  otherwise  liable  in  damages  to  a  LUbflity 
client,  the  fact  that  he  has  acted  gratuitously,  (c)  or  as  agent  Ifl^^^ 

^^ ^ acting  gra- 

tmtooalj. 

(a)  See  opinion  of  Lord  Justice-Clerk  Inglis  in  Bell  v.  Ogilvie,  18  Dec. 
1863,  2  Macph.  336. 

(&)  See  opinion  of  Lord  Campbell  in  Landell  v.  Purves,  10  Maich 
1845,  4  Bell,  46,  and  12  Clark  &  Finnelly,  91 ;  and  opinion  of  Loid 
Brougham  in  Haldane  v.  Donaldson,  3  Ang.  1840, 1  Rob.  226. 

(c)  Mark  v.  Somerville,  27  May  1800,  Hume,  326  ;  Bon/me  v.  IHggles, 
9  Nov.  1814,  2  Chitty,  311 ;  lillie  v.  Macdonald,  13  Dec.  1816, 19  F.C. 
234,  afl&rmed  25  May  1819,  1  BUgh,  315;  Currie  v.  Colquhoun,  17 
June  1823,  2  S.  407  (K.  E.  361);   Haldane  v.  Donaldson,  3  March 
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for  the  poor,(rf)  is  insufficient  to  relieve  him  of  his  profes- 
sional liability. 

3.  There  are  three  modes  in  which  the  professional  liability 
of  law  agents  may  be  pleaded  and  enforced  against  them — 
(1)  as  a  defence  to  an  action  for  payment  of  the  amount  of 
an  account,  or  as  the  ground  of  a  claim  for  repetition  of 
an  account  which  has  been  paid ;  (2)  as  the  ground  of  an 
action  of  damages ;  and  (3)  as  the  ground  of  a  claim  of  relief 
of  damages  to  which  a  client  has  been  subjected  through 
the  fault  of  his  agent.  The  first  of  these  has  been  already 
fully  considered ;  and  it  is  sufficient  to  state  here  that  when 
professional  liability  is  so  pleaded  it  does  not  seem  necessary 
to  establish  the  same  degree  of  culpa  on  the  part  of  the 
agent  as  is  required  in  the  other  cases.(e)  There  is  no  sub- 
stantial difference  between  a  direct  action  of  damages  and 
a  claim  for  relief  of  damages  ;(y)  and  where  an  agent  has 
committed  a  manifest  blunder,  his  employer  may  bring 
an  action  of  relief,  without  waiting  the  issue  of  a  process  in 
which  the  effect  of  the  blunder  is  to  be  determined.  (A) 

4.  As  regards  the  degree  of  diligence  and  skill  which  a 
law  agent  is  bound  to  exhibit  in  the  affairs  of  his  employers, 
the  legal  maxim  applicable  to  all  professional  men  holds 
good — spondet  perttiam  artis.  "  Professional  men  possessed 
of  a  reasonable  portion  of  information  and  skill,  according  to 
the  duties  they  undertake  to  perform,  and  exercising  what 
they  so  possess  with  reasonable  care  and  diligence  in  the 
affairs  of  their  employers,  certainly  ought  not  to  be  liable 
for  errors  in  judgment,  whether  in  matters  of  law  or  of  dis- 

1836, 14  S.  610,  affirmed  3  Aug  1840,  1  Rob.  226 ;  EanUm  v.  Murray,  25 
May  1860,  12  Irish  Common  Law  Reports,  161.  See  also  M'Donald 
V,  M*Donald,  16  Nov.  1807,  Hume,  344;  and  Ker  v,  Grahame,  4  March. 
1757,  M.  3549,  affirmed  9  March  1758,  2  Pat  App.  13. 

(d)  Hay  v,  BaiUis,  30  Oct  1868,  7  Macph.  32. 

(6)  Ante,  p.  132  et  seq. 

(g)  Wood  V,  Fullarton,  28  Nov.  1710,  M.  13,960;  Macdonald  v, 
Kelly,  6  July  1821,  1  S.  105  (N.  E.  102);  Frame  &  Co.  v.  Campbell  and 
Hart  &  Hodge,  9  June  1836,  14  S.  914,  affirmed  18  June  1839,  M'L.  & 
Rob.  595 ;  Landell  v.  Purves,  27  May  1842,  4  D.  1300,  1543,  reversed  10 
March  1845,  4  Bell,  46. 

[h)  Cuirie  V.  Colquhoun,  17  June  1823,  2  S.  407  (N.  E.  361). 
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cretion.  Every  case,  therefore,  must  depend  upon  its  own 
peculiar  circumstances ;  and  when  an  injury  has  been  sus- 
tained which  could  not  have  arisen  except  from  the  want  of 
such  reasonable  information  and  skill,  or  the  absence  of  such 
reasonable  skill  and  diligence,  the  law  holds  the  attorney 
liable.  In  undertaking  the  client's  business,  he  undertakes 
for  the  existence  and  employment  of  these  qualities  and  re- 
ceives the  price  of  them.  Such  is  the  principle  of  the  law 
of  England,(z)  and  that  of  Scotland  does  not  vary  from 

6.  The  question  has  been  raised,  but  not  decided,  whether  is  a  factor 
a  professional  man,  discharging  the  ordinary   duties  of  a  profes- 
factor  of  trustees,  must  be  understood  to  act  upon  his  pro-  ^^^{ 
fessional  responsibility.    Where  a  writer  in  Glasgow,  taking 
the  orders  of  trustees  as  to  the  payments  to  be  made,  paid  a 
share  of  the  trust-funds  to  the  next  of  kin  of  a  deceased 
legatee,  without  requiring  a  confirmation,  instead  of  to  a 
party  to  whom  the  legatee  had  bequeathed  his  legacy,  he 
was  held  liable  to  relieve  the  trustees  of  all  claim  in  regard 
to  payments  made  after  he  became  aware  of  the  legatee's 
testament,  but  not  those  which  he  had  previously  made.(Z) 

6.  A  client  claiming  reparation  from  his  law  agent  on  Averments 
the  ground  of  professional  liability,  must  aver  the  breach  of  ^J^'^*^ 
a  specific  duty,  set  forth  in  the  summons,  or  allege  gross  JJ^^^^J 


(%)  Pitt  V.  Yalden,  19  May  1767,  4  Burrow,  2060;  BaiJcie  v.  Chandless, 
8  June  1811,  3  Campbell,  17;  Lanphier  v.  Phipos,  16  Feb.  1838,  8  Car- 
rington  &  Pa3nie,  479;  Leiois  v.  Collard,  25  Nov.  1853,  23  Law  Journal, 
Common  Pleas,  32 ;  Pa/rJcer  v.  Bolls,  10  May  1854,  14  Scott,  Common 
Bench,  691 ;  Chapman  v.  Chapman,  20  Jan.  1870,  9  Law  Reports,  Equity, 
276.  The  recent  English  statute,  allowing  attorneys  to  enter  into  agree- 
ments with  their  clients  as  to  the  amount  of  their  remuneration,  expressly 
declares  that "  a  provision  in  any  such  agreement  that  the  attorney  or 
solicitor  shall  not  be  liable  for  negligence,  or  that  he  shall  be  relieved 
from  any  responsibility  to  which  he  would  otherwise  be  subject  as  such 
attorney  or  solicitor,  shall  be  wholly  void ; "  33  and  34  Vict.  c.  28,  §  7. 

(jfc)  Per  Lord  Chancellor  Cottenham  in  Frame  &  Co.  v,  Campbell,  &c.,  18 
June  1839,  WL,  &  Rob.  595.  See  also  the  opinion  of  Lord  Brougham  in 
LandeU  v.  Purves,  10  March  1845,  4  Bell,  46 ;  and  12  Clark  &  Finnelly, 

91. 

(I)  Mirrlees  v.  Mathie,  17  May  1826,  4  S.  591  (N.  E.  599),  1  F,  664. 
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negligence  or  want  of  professional  skill,  or  at  least  state  cir- 
cumstances necessarily  raising  an  inference  of  one  or  other 
of  these. (m)     The  necessity  for  such  a  specific  statement  is 
well  illustrated  by  the  case  of  Landell  v.  Purve8,{n)  the 
summons  in  which  set  forth,  that  the  pursuer  had  employed 
the  defender  to  recover  payment  of  a  debt  from  a  person  re- 
siding at  Berwick-on-Tweed ;  that  the  defender  had  advised 
him  to  proceed  by  a  border  warrant ;  that  this  course  having 
been  followed,  the  warrant  was  found  to  be  illegal,  in  con- 
sequence of  which  the  pursuer  had  been  subjected  in  dam- 
ages to  the  debtor,  from  which  he  now  claimed  to  be  relieved 
by  the  defender.     The  House  of  Lords,  reversing  the  judg- 
ment of  the  Court  of  Session,  held  that  the  summons  was 
irrelevant,  as  the  circumstances  set  forth  were  not  suflBcient 
inevitably  to  infer  gross  negligence  or  gross   ignorance, 
neither  of  which  was  expressly  libelled. 
i^pUchtion         7.  Although  the  general  principles  in  regard  to  profes- 
principies  to  sioual  liability  are  free  from  doubt,  yet  the  terms  in  which 
SSlm-^'     tliey  are  expressed  are  necessarily  only  relative ;  and  hence 
*^^-       difficulty  frequently  arises  in  applying  them  to  the  circum- 
stances of  particular  cases.     Hence  also,  comparatively  little 
assistance  can  be  got  from  the  decisions  of  the  English 
courts,  although,  as  has  been  already  stated,  there  is  no  dif- 
ference in  point  of  principle  between  the  laws  of  the  two 
countries,  (o)     The  doctrine  of  professional  liability    can 

(m)  Landell  v.  Purves,  infra;  Cooke  v.  Falconer's  Reps.,  26  Nov.  1860, 
13  D.  167;  Humet?.  BaiUie,  28  May  1852, 14  D.  821 ;  Hamilton  v.  Ems- 
lie,  27  Nov.  1868,  7  Macph.  173. 

(n)  Landell  v.  Purves,  27  May  1842,  4  D.  1300  and  1543  ;  reversed  10 
March  1845,  4  Bell,  46,  and  12  Clark  &  Finnelly,  91. 

(o)  "  It  would  be  extremely  difficult  to  define  the  exact  limit  by  which 
the  skill  and  diligence  which  an  attorney  undertakes  to  furnish  in  the 
conduct  of  a  cause  is  bounded ;  or  to  trace  precisely  the  dividing  line  be- 
tween that  reasonable  skill  and  diligence  which  appears  to  satisfy  his 
undertaking,  and  that  crassanegligentia  or  lata  culpa,  mentioned  in  some 
of  the  cases,  for  which  he  is  undoubtedly  responsible.  The  cases,  however, 
appear  to  establish,  in  general,  that  he  is  liable  for  the  consequences  of 
ignorance  or  non-observance  of  the  rules  of  practice  of  Court ;  for  the 
want  of  care  in  the  preparation  of  the  cause  for  trial ;  or  of  attendance 
thereon  with  hia  witnesses ;  and  for  the  mismanagement  of  so  much  of 
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therefore  be  best  explained  and  defined  by  a  review  of  the 
Scotch  cases  on  the  subject,  with  occasional  references  to 
English  decisions. 

8.  Among  the  positive  breaches  of  duty  for  which  a  law  Positive 
agent  may  be  found  liable  in  damages  may  be  mentioned  duty. 
the  betrayal  of  his  client's  confidence  or  the  divulging  of  his 
secrets,(p)  acting  without  authority,(g)  or  contrary  to  or  in 
excess  of  his  instruction  s,(^)  and  the  secret  purchase  of 
property  which  he  has  been  employed  to  sell.(«) 

9.  A  law  agent  is  liable  in  reparation  to  his  clients  NegUgence 
for  any  loss  which  they  may  sustain  through  his  culpable  s*^*^^^*"/- 
neglect  of  duties  which  he  has  undertaken  to  perform,  or 
which  are  necessarily  or  naturally  implied  in  his  employ- 
ment. (^)     But  an  action  of  damages  on  this  ground  will  not 

be  sustained  if  the  pursuer  merely  states  in  general  terms 
that  the  defender  failed  to  take  the  proper  steps  to  carry  out 
his  instructions:  he  must  distinctly  specify  what  instruc- 

the  conduct  of  a  cause,  as  is  usually  and  ordinarily  allotted  to  his  depart- 
ment of  the  profession.  Whilst,  on  the  other  hand,  he  is  not  answerable 
for  eiTor  in  judgment  upon  points  of  new  occurrence,  or  of  nice  and 
doubtful  construction,  or  of  such  as  are  usually  intrusted  to  men  in  the 
higher  branch  of  the  profession  of  the  law." — Per  Tindal,  C.  J.,  in  Oode- 
froy  V.  DalUm,  12  Feb.  1830,  6  Bingham,  467. 

{f)  Bogle  V,  Cameron,  16  Feb.  1844,  6  D.  682 ;  Mocre  v.  Terrdl,  8  May 
1833,  4  Bamewell  &  Adolphus,  870;  TayU/r  v.  Blacklow,  8  Nov.  1836,  3 
Bingham's  New  Cases,  235.  See  also  Buchanan  v.  Pearson,  19  June  1840, 
2  D.  1177;  and  A.  v.  B.,  13  Dec  1861, 14  D.  177. 

(q)  Thomson  r.  Candlemakers  of  Edinburgh,  26  May  1856,  17  D.  774 ; 
Weepers  v,  Pearson,  21  Jan.  1859,  21  D.  305 ;  Bailey  v.  Buckland,  1847,  5 
Bowling  &  Lowndes,  115 ;  Westaaoay  v.  FroH,  12  Jidy  1848,  17  Law 
Journal,  Queen's  Bench,  286. 

(r)  Stewart  v.  Falconer,  3  July  1830,  5  Mur.  299,  and  2  Feb.  1831,  9 
S.  381 ;  Forbes  &  Co.  v.  Campbell,  17  July  1846,  7  D.  1068 ;  Thom  v. 
Bridges,  11  March  1867,  19  D.  721;  Fray  v.  V<mle8,  3  May  1869, 1  Ellis  & 
Ellis,  839.  See  also  Forbes  &  Co.  ».  Campbell,  17  July  1845,  7  D.  1068; 
and  ante  p.  93  et  seq.  As  to  deviating  from  client's  instructions  on  the 
advice  of  counsel,  see  post,  p.  324. 

(«)  Gourlay's  Trs.  v.  Kerr,  6  Dec.  1856,  19  D.  136;  and  6  June  1857, 
19  D.  789. 

(t)  See  cases  infra;  and  Pothier,  Traits  du  Contrat  de  Mandat,  §  131. 
An  agent  employed  in  a  sequestration  is  not  responsible  for  neglect  in  the 
performance  of  duties  proper  to  the  trustee;  Gourlay  v.  Stratton,  15  June 
1827,  5  S.  804  (N.  E.  743). 
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by  the  English  courts  that  no  liability  attaches  where  the 
meaning  of  an  Act  is  obscure  or  doubtful,  (gr)     In  such  cases 
regard  must  be  had  to  the  whole  circumstances  of  the  agent's 
conduct ;    and  he  will  not  be  held  responsible  for  the  conse- 
quences of  a  mistake  in  a  point  of  law  upon  which  a  reason- 
able doubt  may  be  entertained. 
Liability  vi        16.  A  couutry  agent  is  not  bound  to  watch  the  progress 
a^ent'for     of  a  causc  in  the  supreme  courts,  the  management  of  which 
tbe'suprcme  ^^^  ^^^^  intrustcd  to  an  Edinburgh  agent ;  and  in  one  case 
coarts.        a  country  agent  was  held  to  have  incurred  no  liability  by 
stating  to  his  client  that  all  was  right  with  reference  to  an 
action  in  the  Court  of  Session,  while  in  point  of  fact  he  did 
not  know  in  what  position  the  action  stood,  and  had  made 
no  inquiry  regarding  it  for  six  months.  (A)     But,  on  the  other 
hand,  a  country  agent  is  bound  to  answer  the  letters  of  the 
Edinburgh  agent  whom  he  employs.     Thus,  where  a  country 
agent  who  had  been  employed  to  raise  inhibition  on  the  de- 
pendence of  an  action  returned  no  answer  to  a  letter  from  his 
Edinburgh  agent,  inquiring  if  the  summons  had  been  called, 
in  consequence  of  which  neglect  the  summons  was  not  called 
within  a  year,  and  the  inhibition  thus  fell,  the  Court  held 
that,  although  the  countiy  agent  had  been  superseded  by 
another  agent  before  the  expiration  of  the  year,  he  was  never- 
theless liable  for  the  loss  arising  from  his  neither  having  re- 
turned an  answer  to  the  Edinburgh  agent,  nor  communicated 
the  state  of  matters  to  the  new  country  agent. (i) 
Negligence         16.  A  law  agent  employed  to  recover  a  debt,  or  to  use 
of  dib^'wlce.  arrestments,  &c.,  is  liable  in  damages,  if  he  neglects  to  Jiake 
the  necessary  steps .  (k)    In  one  case,  however,  where  an  agent 

(g)  BaihU  v.  Ckandless,  8  June  1811,  3  Campbell,  16;  Kevtvp  v.  Burt^ 
16  Jan.  1833^4  Barnewall  &  Adolphus,  424 ;  ElUngton  v.  Holland,  18 
April,  1842,  9  Meeson  &  Welsby,  659  ;  Chapman  v.  Van  Toll,  9  Nov.  1857, 
8  Ellis  &  Blackburn,  396 ;  Crosby  v.  Murphy^  31  May  1858,  8  Irish  Com- 
mon Law  Reports,  301. 

(A)  Barles  v.  Strathem  and  Douglas,  17  Feb.  1860,  22  D.  851.  See 
also  post,  p.  339. 

(i)  Short  V.  Lascelles,  16  May  1828,  6  S.  810. 

(k)  Garden  &  Donaldson  v.  Pilmore,  30  Jan.  1724,  M.  3619  ;  Cunning- 
ham &  Simpson  v.  Buchanan,  6  July  1809,  Hume,  349 ;  Highgate  v,  Boyle, 
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had  failed  to  arrest  property  belonging  to  the  debtor,  in  cir- 
cumstances which  rendered  the  competency  of  arrestments 
extremely  doubtful,  he  was  held  not  liable  for  the  amount  of 
the  debt.  (I)  In  several  cases  where  law  agents  have  received 
bills  of  exchange  for  the  purpose  of  negotiating  them,  or  of 
raising  and  executing  diligence  against  the  debtors,  they 
have  been  subjected  in  damages  for  neglecting  to  do  so  ;(m) 
and  where  an  agent  who  was  intrusted  with  a  bill,  "  for  the 
purpose  of  doing  such  diligence  as  to  put  the  drawer  on  an 
equal  footing  with  the  other  creditors  "  of  the  acceptor,  ne- 
glected to  adjudge  along  with  the  other  creditors,  and  did 
not  give  his  client  an  opportunity  of  considering  as  to  the 
expediency  of  leading  an  adjudication,  he  was  found  liable 
in  payment  of  a  sum  equal  to  that  which  his  client  would 
have  received  if  an  adjudication  had  been  led.(n)  When, 
however,  a  bill  was  put  into  an  agent's  hands  in  order  that 
he  might  attach  any  property  in  this  country  belonging  to 
the  debtor,  he  was  held  excused  for  not  having  executed 
diligence,  in  respect  that  the  pursuer  did  not  condescend  on 
any  funds  out  of  which  payment  could  have  been  recovered, 
and  that  the  action  was  brought  after  a  delay  of  nearly  twenty 
years,  (o)  So  strict  is  the  attention  required  to  instructions 
regarding  the  execution  of  diligence,  that  in  one  case  agents 
instructed  to  execute  a  caption  against  a  debtor  were  held 

12  Feb.  1823,  2  S.  204  (N.  E.  181) ;  MTarlane's  Exrs.  u  Ferguson,  26 
June  1834,  12  S.  824,  and  17  Feb.  1835,  13  S.  477 ;  Hay  v.  Baillie,  30 
Oct.  1868,  7  Macph.  32.  See  also  HcmingUm  v.  Binns  (1863,  3  Foster  & 
Finlason,  942),  where  it  was  held  that,  in  order  to  maintain  an  action 
against  an  attorney  who  has  recovered  a  verdict  for  his  client  for  negli- 
gence in  not  issuing  execution,  there  must  be  some  evidence  that  it  was 
desirable  or  for  the  benefit  of  the  client  to  do  so. 

(0  Hume  V.  Baillie,  28  May  1852, 14  D.  821.  See  also  Hay  v.  Baillie, 
supra  (k). 

(m)  Murray  v.  Dume,  6  Dec,  1797,  Hume,  323;  Highgate  v.  Boyle,  18 
Nov.  1819,  Hume,  356;  Pentland  v.  Wight,  28  June  1833, 11  S.  804.  The 
transmission  by  a  client  to  his  agent  of  a  current  bill,  without  special  in- 
structions, is  an  implied  mandate  to  do  diligence ;  MT)onald  v.  Kelly,  5 
July  1821,  1  S.  105  (N.  E.  102). 

(n)  Mason  v.  Thorn,  4  Feb.  1787,  M.  3535,  and  13,969. 

(o)  Qillon  V.  Drummond,  30  July  1724,  M.  3532. 
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liable  for  the  debt,  in  respect  that  they  had  allowed  the 
debtor  to  go  to  England  to  find  a  cautioner,  although  he  re- 
turned in  a  few  days.Q))     But,  more  recently,  an  agent  who 
had  neglected  to  obtain  and  execute  a  meditatio  fugce  war- 
rant against  a  debtor,  whose  bill  was  not  payable  for  several 
months,  was  held  not  liable  for  the  amount  of  the  debt,  on 
the  ground  that,  before  the  bill  fell  due,  his  client  received 
notice  of  the  debtor's  residence,  and  had  ample  opportunity 
to  attach  his  person,  either  by  a  meditatio  fugce  warrant  be- 
fore the  biU  became  due,  or  by  ordinary  diligence  there- 
after, (q) 
Negligence         17.  Where  a  law  agent  is  instructed  to  take  the  neces- 
Sbtor™be  sary  steps  to  prevent  the  discharge  of  an  imprisoned  debtor, 
discharged.  ^^^^^  neglects  to  do  SO,  and  the  debtor  is  consequently  set  at 

liberty,  the  agent  is  liable  for  the  amount  of  the  debt.(r) 
Negiigenco  18.  A  law  agent  employed  to  draw  or  prepare  a  deed  is 
ancbg^*'^  generally  expected  also  to  get  it  properly  executed,  and  is 
liable  in  damages  to  his  employer  for  neglecting  or  fail- 
ing to  do  so,(«)  unless  his  employer  has  himself  undertaken 
this  duty,  or  interfered  in  such  a  way  as  to  take  the 
matter  out  of  the  agent's  hands.  (0     Similarly,  the  duty  of 


(jp)  Slater  v.  Henderson  and  Scott,  17  Jan.  1822, 1  S.  241  (N.  E.  229). 

{q)  Watt  V.  Adamson,  10  Dec.  1828,  7  S.  177. 

(r)  Dougan  v.  Smith,  3  July  1817,  Hume,  356,  and  19  F.C.  369.  In 
this  case  the  agent  was  held  liable  for  failing  to  aliment  the  debtor, 
his  client  having  remitted  to  him  money  for  that  purpose,  in  conse- 
quence of  which  neglect  the  debtor  was  liberated  under  the  Act  of  Grace. 
See  also  Brown  v,  Mackie,  23  Jan.  1852, 13  D.  358,  where  an  agent  was 
held  liable  to  a  creditor  in  a  sequestration  for  a  blunder  in  consequence 
of  which  the  bankrupt  got  his  discharge.  Reference  may  also  be  made  to 
the  following  English  cases,  in  which  attorneys  hare  been  held  liable  for 
neglecting  to  timeously  charge  prisoners-defendants  in  execution,  in  con- 
sequence of  which  the  latter  were  set  at  liberty : — RvMell  y.  Palmer,  1767, 
2  Wilson,  325 ;  Bussell  v.  Stewart,  21  Nov.  1765,  3  Burrow,  1787  ;  PUt  v. 
Yalden,  19  May  1767,  4  Burrow,  2060;  Lee  v.  Ayrton,  Peake,  119. 

(s)  Currie  v.  Colquhoun,  17  June  1823,  2  S.  407  (N.  E.  361),  where  an 
agent  employed  to  prepare  minutes  or  missives  of  sale  of  heritable  pro- 
perty, and  failing  to  have  them  duly  tested,  was  held  liable  in  damages  on 
the  other  party  resiling  from  the  bargain. 

(0  Wallace  v.  Fisher  &  Watt,  4  Nov.  1870,  9  Macph.  76.    See  also 
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taking  the  ordinary  and  osnal  steps  to  render  a  deed 
effectual,  is  thrown  upon  the  agent  who  draws  it.  Thus, 
agents  have  been  frequently  subjected  in  damages  for  failing 
timeously  to  intimate  assignations  \{u)  to  register  deeds  \{v) 
or  to  obtain  confirmation,  where  required  for  the  effectual 
completion  of  a  transaction,  (a;)  I^eglect  on  the  part  of  a 
law  agent  acting  for  a  tenant  timeously  to  intimate  to  the 
landlord  the  tenant's  demand  for  a  renewal  of  his  lease 
is  also  a  relevant  ground  for  an  action  of  damages.  (^) 

19.  A  law  agent  acting  for  a  purchaser  of  heritable  pro-  Obligation 
perty,  or  for  a  lender  on  heritable  security,  is  strictly  bound  J^rda. 
(unless  his  client  has  expressly  dispensed  with  the  pre- 
caution) to  have  the  records  6earched,(;3)  and  to  communi- 
cate to  his  client  any  incumbrances  that  may  be  thus 
discovered ;  and  he  is  liable  for  any  loss  that  may  be  occa- 
sioned by  his  omission  to  do  so,  even  although  the  transac- 
tion is  among  relations  or  co-trustees,  and  though  he  has  every 
reason  to  believe  that  the  property  is  not  encumbered,  (a) 

20.  The  agent  of  a  seller  may  render  himself  liable  in  obligations 
damages  if,  after  the  completion  of  the  sale,  he  suffers  the  ^{  ]f^^il^* 
price  to  be  lost  through  his  negligence;   but  if  the  title 

Webster  v.  Young,  20  Feb.  1861, 13  D.  752;  and  M'Alister  v,  GemmeU, 
17  May  1862,  24  D.  966,  affirmed  23  Feb.  1863,  1  Macph.  (H.  L.)  1. 

{u)  Lillie  V.  Macdonald,  13  Dec.  1816, 19  F.C.  234,  affirmed  26  May 
1819,  1  Bligh,  315;  Wallace  v,  Donald,  13  Jan.  1826,  3  S,  433  (N.  E. 
304) ;  Stuart  v.  MiUer,  12  Dec.  1840,  3  D.  255 ;  Fleming  v,  Robertson,  17 
June  1869,  21  D.  982,  reversed  25  June  1861,  23  D.  (H.  L.)  8,  and  4 

Macq.  167. 

(v)  Pans  V.  Smith,  5  March  1823,  3  Mur.  332 ;  Donald's  lis.  v.  Teats, 
11  July  1839,  1  D.  1249;  (yHa/nhn  y.  Murray,  25  May  1860,  12  Irish 
Common  Law  Reports,  161. 

{x)  Rowand  v.  Stephenson,  6  July  1827,  5  S.  903  (N.  E.  838),  affiimed 
14  July  1830,  4  W.  &  S.  177,  and  2  Dow  &  Clark,  119, 

(y)  Wight's  Tib  v,  Jameson,  28  May  1863, 1  MacpL  815. 

{»)  As  to  what  records  require  to  be  searched,  see  Bell's  Lectures 
on  Conveyancing,  p.  663  et  seq,;  and  Mowbray's  Manual  of  Conveyanc- 
ing, 2d  ed.,  p.  310. 

(a)  Hunter  v.  Fleming,  11  Dec.  1829, 8  S.  234 ;  Qiaham  v.  Hunter's  Trs., 
4  March  1831,  9  S.  543 ;  Campbell  v.  Clason,  20  Dec.  1838, 1  D.  270.  See 
also  Cooper  v.  Stephefuon,  10  May  1862, 21  Law  Journal,  Queen's  Bench,  292; 
and  as  to  the  extent  of  liability,  2)o«^,  §  32. 
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to  the  property  still  remains  in  the  person  of  his  client,  he  is 
liable,  not  for  the  full  price,  but  only  for  such  loss  as 
may  be  actually  sustained  in  consequence  of  the  transaction 
not  taking  effect.  (6)  In  one  case,  the  law  agent  and  factor 
for  a  trust,  who  neglected  to  enforce  an  obligation  in' 
articles  of  roup  that  the  purchaser  of  certain  subjects,  form- 
ing part  of  the  trust-estate,  should  find  security  for  the  price 
within  three  weeks,  was  held  liable  for  the  loss  arising 
from  the  purchaser's  bankruptcy,  (c)  It  has  been  held  in 
England  that  an  attorney  employed  by  a  vendor  is  liable  in 
damages,  if  he  allows  him  to  come  under  an  unusual  obliga- 
tion, without  any  explanation  of  its  meaning  and  effect,  (c?) 
ObUgations  21.  The  agent  of  an  intending  purchaser  is  bound  to 
of  a  pur^r*  investigate  the  title  of  the  vendor,  in  order  to  ascertain 
chaser.  whether  the  seller  is  able  to  grant  a  valid  conveyance ;  (e) 
and  also,  before  payment  of  the  price,  to  get  an  unencum- 
bered and  sufficient  title  ;  otherwise  he  is  liable  in  reparation 
for  the  consequences  of  his  omi8sion.(g')  In  an  English 
case,  the  attorney  of  a  purchaser  was  held  liable  for  omitting 
to  state,  in  a  case  for  the  opinion  of  counsel,  certain  deeds 
materially  affecting  the  title,  the  purchaser  having  con- 
cluded the  transaction  on  the  faith  of  the  opinion  so 
obtained,  and  thereafter  sustained  loss  through  the  title 
being  imperfect.  (/*)  A  seller  not  being  bound,  in  the 
absence  of  express  stipulation,  to  grant  a  disposition  with  an 
alternative  holding  (which,  however,  is  now  in  most  cases 
implied  under  the  provisions  of  recent  Conveyancing 
Act8),(i)  but  only  such  a   disposition  as  will  enable   the 

(b{  Allan  v.  Mansfield,  24  Jan.  1834, 12  S.  329, 9.  F.  199 ;  and  post,  §  31. 

(c)  Davidson  v.  Thomson,  25  Nov.  1849, 12  D.  179. 

(d)  Stannard  v.  Ullithome,  21  April  1834,  10  Bingham,  491.  See  also 
Montmorency  v.  Devereux,  26  Feb.  1840,  7  Clark  &  Finnelly,  188. 

(e)  Donald's  Trs.  v,  Yeats,  11  July  1839,  1  D.  1249;  AUmy.  Clark, 
2  Feb.  1863,  7  Law  Times,  N.  S.,  781 ;  Knight  v.  QuarUs,  14  June  1820, 
4  Moore,  532. 

(gf)  Donald's  Trs.  v.  Yeats,  supra;  Brown  v.  Cheyne,  10  March  1831, 
9  S.  573,  and  1  March  1833,  11  S.  497  ;  Hunter  v.  Fleming,  11  Dec. 
1829,  8  S.  234. 

(h)  Ireson  v.  Pearman,  1825,  5  Dowling  &  Ryland,  687. 

(i)  31  and  32  Vict  c.  101,  §  6. 
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pnrchaser  to  take  his  place,  the  purchasers  agent  is  not 
liable  in  damages  for  taking  a  disposition  with  an  obligation 
to  infeft  only  a  me  and  a  procuratory  of  resignation,  (fe)  obligations 

22.  An  agent  employed  by  the  lender  in  an  ordinary  loan  Ld^"*  ^ 
transaction  is  bound  to  get  for  his  client  an  eflFectual  obli- 
gation. (Z)  Thus,  damages  were  awarded  against  an  agent 
for  having  taken  a  personal  bond  from  a  married  woman,  (m) 
When  heritable  security  is  to  be  given  by  the  borrower,  the 
lender's  agent  is  not  entitled  to  frame  the  bond  in  such  a 
manner  as  to  give  his  client  merely  heritable  security  with- 
out any  personal  obligant.(w)  In  one  case,  where  an  agent 
had  introduced  into  a  heritable  security  an  obligation  of  a 
peculiar  kind,  in  place  of  the  usual  obligation  to  infeft  a  me 
vd  de  me,  and  did  not  get  the  deed  confirmed  by  the  bor- 
rower's superior,  in  consequence  of  which  the  majority  of  the 
Court  held  the  security  to  be  ineffectual,  he  was  found  liable 
in  damages,  notwithstanding  the  doubtfulness  of  the  legal 
question  so  decided,  in  respect  that  the  difficulty  had  arisen 
from  his  unnecessary  deviation  from  the  usual  practice,  (o) 
When  heritable  security  is  to  be  given  to  the  lender,  his 
agent  is  bound  not  only  to  search  the  records  and  communi- 
cate to  his  client  any  encumbrances  which  he  may  dis- 
cover,(jp)  but  also  to  ascertain  as  far  as  possible  the  amount 

Qc)  Miller  v.  Young,  1  Dec.  1843,  6  D.  149. 

(J)  In  addition  to  the  cases  infray  see  Carruthers  v.  Little,  6  June  1829, 
7  S.  712,  where  an  English  attorney  employed  to  recover  a  debt  or  get 
good  security,  having  taken  an  obligation  in  a  form  which  could  not  be 
effectually  enforced  in  an  English  court,  whereby  the  debt  was  lost,  and 
having  at  the  same  time  taken  one  for  his  own  account,  in  a  form  which 
was  available^  he  was  held  Hable  in  payment  of  the  debt.  In  the  English 
case  of  Parker  v.  BoUs  (10  May  1854, 14  Scott,  Common  Bench,  691)  it 
was  held  to  be  actionable  negligence  for  an  attorney  employed  to  prepare 
a  security  for  an  annuity,  which  required  to  be  under  seal,  to  take  it 
in  the  form  of  a  mere  agreement 

(m)  Smith  v.  Kemp,  10  Jan.  1828,  4  Mur.  400. 

(n)  Sim  V.  Clarke,  2  Dec  1831,  10  S.  85,  affirmed  1  July  1833,  6  W. 
&  S.,  452. 

(o)  Rowand  v.  Stevenson,  6  July  1827,  5  S.  903  (N.  E.  838),  aflSimed 
14  July  1830, 4  W,  &  S.,  177,  and  2  Dow  &  Clark,  199. 

(jp)  Qiaham  v.  Hunter's  Trs.,  4  March  1831,  9  S.  543;  Campbell  v. 
Clason,  20  Deo.  1838, 1  D.  270. 
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of  arrears  of  interest,  if  any,  due  on  prior  6ecurities.(5')  He 
is,  of  course,  also  bound  to  investigate  the  borrower's  title  to 
the  property  which  is  to  be  disponed  or  assigned  in  security  ;(r) 
and  if  it  is  invalid,  he  must  communicate  the  fact  to  his 
employer,  (a)  It  is  not  a  relevant  defence  to  an  action  of 
damages  that,  even  if  the  security  had  been  effectually  com- 
pleted, the  lender  would  not  have  realised  anything  from  it; 
seeing  that,  if  he  had  been  informed  of  its  invalidity,  he 
would  not  have  lent  out  his  money  on  the  faith  of  it.(^) 

23.  There  are  no  Scotch  cases  relating  to  the  liability 
incurred  by  a  law  agent  who  takes  a  security  which  proves 
to  be  insufficient  for  the  sum  advanced  by  his  client.  But 
having  regard  to  the  English  decisions  on  the  subject,  it 
may  be  stated  that  he  will  not  be  responsible  for  the  defi- 
ciency, (w)  unless  his  position  is  one  of  trust  as  well  as  of 
agency,  (x)  or  unless  he  has  been  specially  instructed  to  see 
to  the  sufficiency  of  the  security,  (y)  Even  in  such  cases  an 
agent  will  probably  not  be  held  liable,  if  his  employer  has 
taken  the  matter  into  his  own  hands,  so  as  to  lead  the  agent 
to  believe  that  he  has  satisfied  himself  on  the  subject.  (2) 
And  it  has  recently  been  held  in  England  that  a  solicitor 
lending  his  client's  money  on  mortgage  on  landed  property, 
which  ultimately  turns  out  to  be  inadequate,  is  not  liable  for 

{q)  Campbell  v.  Clason,  16  June  1840,  2  D.  1113;  and  30  March  1843^ 
5  D.  1081. 

(r)  iVUson  v.  Tucker,  30  Oct  1822,  3  Starkie,  154,  where  an  attorney, 
acting  for  a  person  who  advanced  money  on  the  Becurity  of  a  legacy  given 
to  the  borrower,  was  held  liable  for  relying  on  a  partial  extract  from  the 
will,  without  examining  the  will  itself 

(«)  M'Leod  V.  McDonald,  22  Jan.  1836, 13  S.  287.   - 

(t)  Stuart  V.  MiUer,  12  Dec.  1840,  3  D.  265. 

(u)  DartnaU  v.  Howard,  16  June  1825,  6  Dowling  &  Ryland,  468; 
Hayne  v.  Rhodes,  12  Jan.  1846,  15  Law  Journal,  Queen's  Bench,  137; 
Mare  v.  Lewis,  8  Dec.  1869,  4  Irish  Reports,  Equity,  219. 

(x)  Craig  v.  Watson,  28  April  1845, 8  Beavan,427.  As  to  investments 
by  trustees,  see  McLaren  on  WiUs  and  Succession,  voL  ii.  320. 

(y)  Whitehead  v.  Greatham,  10  Feb.  1825,  2  Bingham,  464 ;  Eowell  v. 
Young,  1826,  8  Dowling  &  Ryland,  14 ;  SnUth  v.  Pocoeke,  22  Feb.  1854,  23 
Law  Journal,  Chanceiy,  545. 

(z)  Waine  v.  Kempster,  1859, 1  Foster  &  Finlason,  696;  Brumbridge  v. 
Massey,  16  Nov.  1858,  2  Law  Journal,  Exchequer,  59. 
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the  loss  sustained,  where  his  advice  has  been  founded  on  the 
opinions  of  competent  surveyors  as  to  the  value  of  the  pro- 
perty, and  where  he  has  submitted  these  opinions  to  the 
judgment  of  his  client.(a) 

24.  "When  a  law  agent  negotiates  a  loan  by  one  of  his  Liabflity  of 
clients  to  another,  he  occupies  a  very  delicate  situation,  in  both^pw- 
which  more  than  ordinary  care  and  circumspection  are  re-  ***** 
quired;  and  in  his  double  capacity  he  is  liable  to  both  bor- 
rower and  lender  for  any  failure  in  his  professional  duties.(6) 
Where  no  other  professional  man  is  employed  in  the  trans- 
action than  the  agent  of  the  borrower,  the  employment  of 
such  agent  by  the  lender  also  will  be  readily  inferred,  even 
although  no  charge  should  have  been  made  against  the 
lender,  (c)  The  position  of  an  agent  who  acts  for  both  the 
seller  and  the  purchaser  of  heritable  property,  is  equally 
delicate ;  for,  on  the  one  hand,  the  divulging  of  a  client's 
secrets,  (d)  and,  on  the  other,  misrepresentations  as  to  the 
nature  of  the  title, (e)  are  relevant  grounds  for  actions 
of  damages.  In  one  case,  however,  where  an  agent  em- 
ployed by  both  parties,  having  ascertained  from  the  titles 
that  the  proposed  seller  had  no  right  to  the  property,  but 
that  the  right  was  in  his  son,  made  this  known  to  the  pro- 
posed purchaser,  who  completed  the  transaction  with  the 
son;  it  was  held  that  the  father,  who  admitted  that  he  had 
no  right  to  the  property,  had  no  claim  of  damages  against 
the  agent,  (gr) 

26.  A  law  agent  through  whose  negligence  documents  Liability  for 
are  lost  or  mislaid,  must  make  good  any  damage  or  expense  n^n^, 
thereby  occasioned  to  his  clients.  (A) 

(a)  Chapman  v.  Chapnum,  20  Jan.  1870,  9  Law  Reports,  Equity,  276. 

(6)  Paris  v.  Smith,  5  March  1823,  3  Mur.  332;  Sim  v.  Clarke,  2  Dec. 
1831, 10  S.  85,  affirmed  1  July  1833,  6  W.  &  S.  452 ;  M'Leod  v.  M'Donald, 
22  Jan.  1835,  13  S.  287 ;  Haldane  v.  Donaldson,  3  March  1836,  14  S.  610, 
affirmed  3  Aug.  1840, 1  Bob.  226. 

(c)  Cases  supra,  and  post,  p.  353  et  seq, 

(d)  Ante,  p.  321. 

(e)  Ante,  pp.  296-7. 

(g)  Bogle  V.  Cameron,  16  Feb.  1844,  6  D.  682. 

(h)  Where  an  agent  lost  a  process  in  which  he  had  oLtained  decree  in 
favour  of  his  client,  he  was  held  liable  to  pay  the  amount  decerned  for; 
M'Milkn  r.  Gray,  2  March  1820,  20  F.C.  110.    Where  a  party  sent  a  bill 
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Liability  for  26.  When  a  law  agent  transmits  money  belonging  to  his 
client's  clients,  he  ought  to  take  all  the  usual  precautions  to  insure 
money.  j^g  ^^^^  delivery ;  otherwise  he  may  be  held  responsible 
for  its  lo8s.(t)  Thus,  where  an  agent  who  had  recovered 
a  sum  of  money  for  a  client,  sent  it  to  him  by  a  common 
carrier,  without  informing  him  by  post  how  it  was  to  be 
transmitted,  he  was  held  liable  for  the  amount,  the  carrier 
having  failed  to  deliver  it,(fe)  and  he  not  having  taken  any 
step  to  procure  payment  from  the  carrier,  or  to  attach  his 
property.  As  the  Post  Office  authorities  now  expressly 
caution  the  public  not  to  transmit  money  or  other  valuables 
by  unregistered  letters,  an  agent  will  probably  be  held  liable 
for  loss  arising  from  his  neglecting  to  register  a  letter  con- 
taining money  or  documents  of  debt.(Q  A  law  agent  who 
pays  the  money  of  his  clients  into  his  own  bank  account,  is 
bound  to  make  good  any  loss  arising  from  the  failure  of  the 
bank.(m) 

to  his  agent,  with  instructions  to  attend  to  his  claim  on  the  estate  of  the 
acceptor,  who  had  died,  and  the  agent  lost  the  bill,  it  was  held  that  the 
agent  was  liable  for  the  amount,  and  was  not  freed  by  the  circumstance 
that  his  client  had  been  appointed  trustee  on  the  estate  of  the  acceptor's 
heir,  and  had  not  set  apart  any  dividend  for  it,  but  had  taken  a  discharge 
of  his  intromissions  as  trustee,  and  paid  over  to  the  heir,  who  disputed 
the  debt  contained  in  the  bill,  the  balance  in  his  hands ;  MfFarlane's  Exrs. 
V.  Ferguson,  26  June  1834, 12  S.  824,  and  17  Feb.  1835, 13  S. 477.  Where 
a  parcel  containing  a  process  and  title-deeds  was  mislaid  for  several  years, 
owing  to  the  negligence  of  the  agent  to  whom  it  had  been  sent,  or  of  some 
one  for  whom  he  was  responsible,  he  was  held  liable  for  the  expense  of 
certain  actions  thereby  occasioned;  Hunter  v.  Fairweather,  1  March  1837, 
15  S.  693.  But  where  an  action  of  damages  was  raised,  after  the  lapse  of 
twenty  years,  against  an  agent  who  had  either  lost  or  mislaid  a  bill,  he 
was  assoilzied  ;  Gillon  v.  Druimnond,  30  July  1724,  M.  3532.  See  also 
Beeve  v.  Palmer,  25  June  1858,  5  Scott,  Common  Bench,  N.  S.,  84. 

(i)  1  Bell's  Com.  379. 

{k)  Mark  v.  Somerville,  27  May  1800,  Hume,  326. 

(Q  See  the  case  of  Andrews  v.  Drew  &  Maclure,  23  Ang.  1859,  1 
Scottish  Law  Journal,  102,  where  it  was  held  by  Sheriff  Alison  that  the 
former  practice  of  registration  did  not  apply  to  bills  which  were  not  blank 
indorsed,  but  an  opinion  was  expressed  that  a  different  rule  would  require 
to  be  applied  in  the  case  of  neglect  to  register  after  the  date  of  the  caution 
given  by  the  Post  Office  authorities. 

(m)  1  Bell's  Com.  379 ;  Rohiruon  v.  IFard,  26  Oct  1826,  2  Carrington 
&  Payne,  59. 
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27.  Neither  a  factor  acting  gratuitously,  (w)  nor  a  nego-  Liability  of 
tiorum  ge8tor^{6)  is  bound  to  use  exact  diligence,  each  being 
liable  only  for  his  actual  intromissions  ;(jp)  or,  at  most,  for 
very  gross  omissions. (5^)  But,  on  the  other  hand,  a  factor 
who  is  to  be  remunerated  for  his  trouble  is,  in  ordinary 
circumstances,  bound  to  do  diligence  for  the  recovery  of  his 
constituent's  rents,  &c.(r)  This,  however,  is  not  an  absolute 
rule ;  for  in  one  case,  where  a  person  employed  as  the  gene- 
ral law  agent  of  a  relation,  without  any  written  authority, 
collected  the  rents  of  a  small  detached  property  which 
was  let  to  inferior  tenants,  he  was  held  not  liable  for  arrears 
of  rents  lost  by  reason  of  his  not  having  used  diligence 
against  tenants  who  had  become  insolvent,  in  respect  that, 
although  he  received  a  factor-fee,  it  did  not  appear  that 
he  would  have  accepted  the  factory  under  an  obligation  to 
enforce  payment  of  the  rents  by  the  use  of  ultimate  dili- 
gence.(«)  Partial  intromission  with  the  rents  of  an  estate 
will  generally  render  the  intromitter  liable  for  the  whole 
rents,  even  where  he  has  not  acted  under  any  written 
factory.  (^)  But  a  judicial  factor  has  been  held  not  bound 
to  account  for  the  back  rents  of  a  property  which  he  had 
probable  grounds  for  believing  not  to  belong  to  the  estate 
under  his  charge,  (t^)     A  factor  employed  to  collect  rents, 


(n)  E.  of  Wemyss  v.  Thomson,  17  July  1762,  M.  3515 ;  Irving  v. 
Irving,  8  Feb.  1701,  M.  3517 ;  Sutherland  v.  Ross,  March  1683,  M.  3516; 
Lord  'Stranraer  v.  Gordon,  8  Feb.  1677, 1  Br.  Sup.  781.  See  also  BelFB 
Lectures  on  Conveyancing,  p.  425. 

(0)  Bannatine's  Trs.  v,  Cunninghame,  12  Jan.  1872, 10  Macph.  319. 

(p)  Ker  V.  Qiaham,  4  March  1757,  M.  3549,  affiimed  9  March  1758,  2 
Pat.  App.  13. 

(g)  Bannatme's  Trs.  v.  Cunninghame,  twpra  (0). 

(r)  M'Caul  v.  VareUs,  8  Feb.  1740,  M.  3524 ;  Gibson  v.  Cochrane,  18 
July  1710,  M.  3518 ;  M'Bride  v,  Melville,  7  Jan.  1680,  M.  2561  and  3516. 
See  also  Lizar's  Children  o.  Dickie's  Reps.,  27  Nov.  1760,  M.  3532. 

(s)  Macdoual  v.  Buchan,  2  June  1817,  5  Dow,  127,  and  6  Pat.  App. 
330. 

{t)  D.  of  Queensberry  v.  Wilson,  March  1686,  M.  3517;  Gibson  v. 
Cochrane,  18  July  1710,  M.  3518. 

(u)  D.  of  Roxburgh  v.  Swinton,  2  March  1824,  2  Sh.  Ap.  18.  A 
cautioner  for  a  factor  is  not  liable  for  the  latter's  intromisaionB  with  rents 

Y 
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thus  exacts  payment." (A)  In  the  case  of  Lillie  v.  Macdon- 
ald,({)  an  agent  who  had  neglected  to  intimate  an  assigna- 
tion was  held  liable  in  damages,  twenty-five  years  after  the 
date  of  the  assignation,  although  the  debt  had  been  com- 
pensated and  extinguished  prior  to  the  date  of  the  assigna- 
tion, so  that  intimation  would  have  been  nugatory.  But  the 
ground  of  this  decision,  as  explained  in  the  case  of  Campbell 
V.  Cla8on,(k)  was  that,  if  the  agent  had  performed  his  duty, 
by  intimating  the  assignation  to  the  alleged  debtor,  the  latter 
would  in  all  probability  have  warned  the  assignee  that  the 
debt  was  extinguished,  or  would  have  incurred  some  peril  if 
he  had  mala  fide  omitted  to  do  so ;  and  that,  had  such  warn- 
ing been  given,  the  assignee  would  not  have  relied  upon  the 
assignation,  but  might  have  found  some  means  to  secure  him- 
self. And  in  a  subsequent  case,  where  an  agent  employed  to 
prepare  an  assignation  in  security  had  failed  to  intimate  it, 
it  was  held  not  a  relevant  defence  to  an  action  of  damages 
that,  even  if  the  assignation  had  been  effectually  completed, 
the  pursuer  would  not  have  realised  anything  from  the  secu- 
rity, seeing  that,  if  he  had  been  informed  of  its  worthlessness, 
he  would  not  have  lent  out  his  money  on  the  faith  of  it.(Q 
Insolvency  34.  But  although  it  is  a  relevant  defence  that  there  was 
defOToe?'^  ^^  ^o  debt  truly  due,  it  is  irrelevant  to  allege  that,  on  account 
of  the  insolvency  of  the  debtor,  nothing  could  have  been 
recovered  ;  for  the  law  presumes  that  payment  of  a  debt  will 
be  secured  by  the  due  enforcement  of  diligence,  if  not  from 
the  debtor  himself,  at  least  from  his  friends.  (?w). 

QC)  Per  Lord  Curriehill,  in  Davidson  v.  Mackenzie,  20  Dec.  1856, 19 
D.  226.  See  also  Sinclair  v.  Wilson,  12  Feb.  1829,  7  S.  401,  reversed  7 
Dec.  1830,  4  W.  &  S.  398. 

{%)  13  Dec.  1816,  19  F.C.  234,  afltened  25  May  1819,  19  F.C.  772,  and 
1  Bligh,  315. 

(Jc)  20  Dec.  1838,  1  D.  270. 

(0  Stuart  V,  Miller,  12  Dec  1840,  3  D.  266. 

(m)  Chatto  &  Co.  v.  Marshall,  17  Jan.  1811,  16  F.C.  121;  M'Millan  v. 
Gray,  2  March  1820, 20  F.C.  110;  MTarlane's  Exrs. ».  Ferguson,  26  June 
1834, 12  S.  824,  and  17  Feb.  1836,  13  S.  477.  See  also  Gray  v.  Mags,  of 
Dumfries,  7  Dec.  1780,  M.  11,754 ;  Note  by  the  Lord  Ordinary  (Fuljerton) 
in  Campbell  v.  Clason,  20  Dec.  1838, 1  D.  270 ;  and  opinion  of  Lord  Glen- 
lee  in  Murray  v,  Taylor,  16  May  1828,  6  S.  802. 


^fWimimma^^^K'^r^^^fa^ 
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36.  When  a  party  has  lost  a  debt  through  the  fault  of  ^^^, 
his  agent,  he  will  be  barred  from  claiming  damages,  if  he  discharge  of 
grants  to  the  debtor  a  discharge  comprehending  the  debt  in  ^^' 
question,  (n)  In  such  circumstances,  the  agent  occupies  the 
position  of  a  cautioner,  against  whom  the  creditor  loses  re- 
course by  giving  up  a  claim,  and  thereby  rendering  nuga- 
tory  the  right  of  the  cautioner,  on  making  payment,  to  an 
assignation,  for  the  purpose  of  securing  whatever  relief  may 
be  competent  to  him.  But  where  a  bill  was  lost  through  the 
negligence  of  the  creditor's  agent,  and  the  acceptor,  taking 
advantage  of  the  loss,  denied  that  the  debt  was  due,  and 
the  creditor  having  been  thereafter  appointed  trustee  on 
the  estate  of  the  acceptor's  heir,  did  not  set  apart  any 
dividend  for  the  debt  in  question,  but  took  a  discharge  of 
his  intromissions  as  trustee, ;  paying  over  to  the  heir  the 
balance  in  his  hands ;  the  Court  held  that  this  did  not  amount 
to  a  discharge  of  the  debt,  on  the  ground  that  the  creditor 
could  not,  of  his  own  authority  as  trustee,  assume  the  [exist- 
ence of  a  debt,  liability  for  which  was  denied  by  the  alleged 
debtor,  (o) 

36.  It  is  doubtful  whether  it  is  a  relevant  defence  to  an  Defence 
action  of  damages  for  negligence,  or  a  legal  blunder  in  a  law  vXtion  of 
agent's  proceedings,  that,  owing  to  a  previous  blunder,  for  ^y°^^e°^ 
which  he  is  not  responsible,  the  proceedings  in  question  must  ^w«»  Won- 
in  any  case  have  proved  ineffectual.     In  an  old  case,  where 
an  agent  had  been  guilty  of  two  blunders,  the  first  of  which 
was  held  not  actionable,  as  it  was  sanctioned  by  the  general 
practice  at  the  time,  but  the  second  of  which  was  held 
relevant  to  infer  damages,  the  agent  pleaded,  successfully, 
that  as  the  justifiable  error  was  fatal  to  the  proceedings,  no 
damages  had  been  sustained.through  the  blameable  error,  (j?) 
It  can  scarcely  be  supposed  that  the  Court  would  now  sus- 
tain such  a  plea,  where  both  errors  have  been  committed  by 
the  defender ;  but  more  difficulty  arises  in  the  case  of  the 

(n)  Wallace  v.  Donald,  13  Jan.  1825,  3  S.  433  (N.  E.  304). 

(o)  MTarlane's  Ezra.  v.  Ferguson,  26  June  1834,  12  S.  824,  and  17 
Feb.  1836,  13  S.  477. 

(p)  McLean  v.  Grant,  16  Nov.  1806,  M.  App.  Reparation,  No.  2,  and 
1  Beira  Com.  460-1. 
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prior  error  having  been  eommitted  by  some  one  for  whom 
the  defender  is  not  responsible.  On  the  authority  of  the 
case  above  mentioned,  Professor  Bell  states  in  his  Commen- 
taries, that  "  if  a  writer  has  committed  an  error  which  annuls 
the  diligence,  but  it  turns  out  that  this  diligence  would,  on 
another  ground,  have  been  ineffectual,  he  will  be  freed  from 
responsibility ; "(?)  and  opinions  to  the  same  effect  have 
been  expressed  in  more  recent  times.(r)  But  in  the  last 
case  on  the  subject,  the  majority  of  the  judges  were  of 
opinion,  on  a  review  of  all  the  previous  authorities,  that  a 
defence  of  this  kind  was  irrelevant,  in  respect  of  the  im- 
practicability of  ascertaining  whether,  if  the  defender  had 
properly  performed  his  duty,  any  other  objection  would  have 
been  stated,  or  persisted  in,  or  successfully  maintained. («) 
The  relevancy  of  the  defence  was,  however,  not  actually 
decided,  the  Court  being  of  opinion  that  the  alleged  prior 
defects  did  not  render  ineffectual  the  proceedings  in  question. 
Claim  for  37.  A  claim  for  reparation  on  the  ground  of  professional 

cXoff  by  liability  is  extinguished  by  the  negative  prescription  of  forty 
u^m^a^^  years.  But  the  prescriptive  period  seems  to  run,  not  from 
the  date  when  an  error  was  committed,  but  from  the  date 
when  it  was  discovered,  or  the  validity  of  the  agent's  pro- 
ceedings was  challenged.  (^)  Mora,  or  delay  short  of  the 
prescriptive  period,  may  however  bar  such  a  claim,  at  least 
where  the  circumstances  are  sufficient  to  raise  an  inference 
of  abandonment  or  acquiescence,  (z*)     Thus,  in  the  particular 

(q)  1  BelFs  Com.  461. 

(r)  Per  Lord  Newton  in  Sinclair  v.  Wilflon,  12  Feb.  1829, 7  S.  401 ;  and 
Lord  Cuninghame  in  Cooke  v.  Falconer's  Reps.,  26  Nov.  1860,  13  D.  157. 

(«)  Davidson  v.  Mackenzie,  20  Dec.  1856, 19  D.  226.  See  also  Guthrie 
Smith  on  Reparation,  p.  341. 

(0  Cooke  V.  Falconer's  Reps.,  26  Nov.  1860, 13  D.  157.  See  also  Lillie 
V.  Macdonald,  13  Dec.  1816,  19  F.C.  234,  affirmed  26  May  1819,  1  Bligh, 
315. 

(u)  In  a  recent  case,  where  a  party  was  held  barred  by  a  delay  of 
twenty -five  years  from  claiming  reparation  for  injuries  sustained  through 
a  railway  accident,  it  was  observed  by  Lord  Benholme,  that  where  a  claim 
requires  to  be  constituted,  mere  delay  is  sufficient  to  support  a  plea  of 
mora,  without  an  allegation  of  abandonment  or  acquiescence  Cook  v. 
North  British  Railway  Co.,  1  March  1872,  10  Macph.  513. 
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circumstances  of  various  cases,  parties  have  been  held  barred 
from  insisting  in  actions  of  damages  against  their  agents 
after  the  lapse  of  thirty-nine,  (a;)  twenty,  (y)  and  seven  years 
respectively,  (z) 

38.  At  the  beginning  of  this  century,  a  claim  for  repara-  Action  may 
tion  was  regarded  as  partaking  of  the  nature  of  a  penal  J^j^^t^^* 
action;  and  it  was  therefore  doubted  whether  such  a  claim  ««ent'8Te- 

'  ^  presenta- 

was  competent  against  the  heirs  of  the  wrongdoer,  (a)  But  twes. 
it  is  now  quite  settled  that  the  representatives  of  a  deceased 
law  agent  are  liable  in  reparation  to  his  clients  for  his 
negligence  or  want  of  skill; (ft)  and  in  a  very  large  pro- 
portion of  the  cases  referred  to  in  this  chapter,  the  defenders 
were  the  representatives  of  the  agents  through  whose  fault 
damages  had  been  sustained.  In  one  case  it  was  held  that 
a  judicial  factor,  appointed  under  the  164th  section  of  the 
Bankruptcy  Act,  on  the  estate  of  a  deceased  law  agent,  was 
bound  to  set  aside  and  retain  a  dividend  corresponding  to  a 
claim  made  by  the  trustees  of  a  former  client  for  £10,000  as 
damages  sustained  through  the  alleged  negligence  of  the 
agent,  (c) 

39.  Notwithstanding  some  authority,  to  the  effect  that  a  Agents 

liable  for 

negligence, 
(x)  Cooke  V,  Falconer's  Reps.,  supra  (t),  Ac,  only  to 

(y)  Gillon  v.  Drummond,  30  July  1724,  M.  3632.     See  anU,  p.  329.  ^\l%^' 
This  case  may  be  contrasted  with  Lillie  v.  Macdonald,  supra,  (t),  where  the 
lapse  of  twenty-five  years  after  the  agent's  blunder  was  held  no  bar  to  the 
action,  which  was  raised  immediately  after  the  blunder  was  discovered. 

(z)  Hunter  r.  Fleming,  11  Dec.  1829,  8  S.  234.  The  pursuer  had  pur- 
chased a  property  which  his  agent,  the  defender,  informed  him  was 
burdened  with  an  annuity  to  an  elderly  lady ;  he  very  soon  thereafter 
discovered  that  the  annuitant  was  only  twenty-six  years  of  age,  but  never 
intimated  any  claim  of  relief  till  shortly  before  raising  the  action.  This 
case  may  be  contrasted  with  Banner  v,  Gibson,  24  Nov.  1830,  9  S.  61, 
where  a  party,  who  had  rendered  himself  liable  to  account  for  the  amount 
of  a  bond,  having  been  warned  that  he  would  be  held  responsible,  an 
action  against  him  six  years  thereafter  was  held  not  barred  by  the  delay. 

(a)  Synie  v,  Erskine,  16  June  1801,  M.  Appx.  Superior  &  Vassal,  No.  3, 
and  22  July  1803,  4  Pat.  App.  510. 

(6)  Macnaughton  v.  Robertson,  17  Feb.  1809, 15  F.C.  199;  Morrison 
V.  Cameron,  25  May  1809, 15  F.C.  279;  Bell's  Prin.  §  546;  Guthrie  Smith 
on  Reparation,  p.  30;  Pothier,  Traits  du  Contrat  de  Mandat,  §  130. 

(c)  Wight's  Trs.  i?.  Jamieson,  28  May  1863,  1  lilacph.  815. 
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law  agent's  liability  does  not  depend  on  who  gives  an  order, 
but  for  whose  behoof  it  is  given,(d)  it  may  now  be  regarded 
as  a  settled  principle  of  law,  that  a  law  agent  is  not  liable  in 
damages,  on  the  ground  of  negligence  or  want  of  professional 
skill,  to  third  parties,  between  whom  and  himself  there  is  no 
privity  of  contract;  or,  in  other  words,  that  a  claim  for 
reparation  on  tliese  grounds  is  competent  only  to  the  party 
employing  the  law  agent  in  the  particular  transaction  in 
which  the  negligence  or  unskilfulness  is  alleged  to  have 
taken  place,  (e)  This  principle  was  however  for  the  first 
time  authoritatively  laid  down  by  the  House  of  Lords  in 
1861,  in  the  leading  case  of  Fleming  v.  Robertson.  The 
following  were  the  circumstances  of  that  case : — A  party  had 
instructed  his  agent  to  , prepare  a  bond  of  relief  and  an 
assignation,  in  security,  of  a  lease,  in  favour  of  several  per- 
sons who  had  agreed  to  become  cautioners  for  him  in 
another  obligation  on  condition  that  they  should  get  secu- 
rity. The  agent  having  neither  intimated  nor  registered 
the  deed  before  his  client's  insolvency,  in  consequence  of 
which  the  security  became  unavailing,  the  Court  of  Session 
held  him  liable  in  damages  to  the  cautioners,  (y)  But  this 
judgment  was  reversed  in  the  House  of  Lords  by  Lord 
Chancellor  Campbell,  Lord  Cranworth,  Lord  Wensleydale, 
and  Lord  Chelmsford; (A)  and  the  Lord  Chancellor  observed : 


(d)  Per  Lord  Glenlee  in  Struthers  v,  Lang,  2  Feb.  1826,  4  S.  418  (N. 
E.  421) ;  BelFs  Com.  vol.  i.  461  ;  Bell's  Prin.  §  154 ;  Ersk.  iii.  a  37. 
See  also  Goldie  v,  Macdonald,  4  Jan.  1757,  M.  3527;  and  Webster  v. 
Young,  20  Feb.  1851,  13  D.  752,  the  circumstances  of  which  two  cases  are 
stated  in  the  text,  j9os(,  pp.  351  and  352. 

{e)  In  addition  to  the  cases  referred  to  infray  see  Addison  on  Contracts, 
6th  edition,  p.  401 ;  and  Story  on  Agency,  §  308.  In  the  English  case  of 
Parker  v.  JiolU  (10  May  1854,  14  Scott,  Common  Bench,  691)  it  was  taken 
for  granted  that  the  denial  of  a  retainer  was  a  sufficient  defence  to  an 
action  of  damages  for  professional  negligence ;  and  in  the  more  recent  case 
of  Fisk  V.  KeUy  (25  May  1864, 17  Scott,  Common  Bench,  N.  S.,  194)  it  was 
held  that  an  attorney  was  not  liable  to  an  action  for  negligence  in  giving 
mistaken  legal  advice,  in  answer  to  a  casual  inquiry  by  one  between 
whom  and  himself  the  relation  of  attorney  and  client  did  not  exist. 

((/)  Fleming  v,  Robertson,  17  June  1859,  21  D.  982. 

(h)  30  May  1861,  4  Macq.  167,  and  23  D.  (H.L.)  8. 


A 
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— "  I  never  had  any  doubt  of  the  unsoundness  of  the  doc- 
trine that  A  employing  B,  a  professional  lawyer,  to  do  any 
act  for  the  benefit  of  C,  A  having  to  pay  B,  and  there  being 
no  intercourse  of  any  sort  between  B  and  C,  if,  through  the 
gross  negligence  or  ignorance  of  B  in  transacting  the  busi- 
ness, 0  loses  the  benefit  intended  for  him  by  A,  C  may 
maintain  an  action  against  B,  and  recover  damages  for  the 
loss  sustained.  If  this  were  law,  a  disappointed  legatee 
might  sue  the  solicitor  employed  by  a  testator  to  make  a 
will  in  favour  of  a  stranger,  whom  the  solicitor  never  saw  or 
before  heard  of,  if  the  will  were  void  for  not  being  properly 
signed  and  attested.  I  am  clearly  of  opinion  that  this  is 
not  the  law  of  Scotland,  nor  of  England,  and  it  can  hardly 
be  the  law  of  any  country  where  jurisprudence  has  been 
cultivated  as  a  science."(z) 

40.  Although  the  doctrine,  that  a  law  agent  is  not  liable  cues  prior 
to  any  one  but  his  employer  for  negligence  or  want  of  pro-  ^  ^^Svli? 
fessional  skill,  was  for  the  first  time  clearly  enunciated  in  the  *^_^^' 

,      ,  porting  t06 

case  of  Fleming  v.  Robertson^  it  is  supported  by  a  good  samoprm- 
number  of  previous  decisions.  Thus,  where  the  factor  of  a  "^^ 
proprietor  who  was  supposed  to  have  been  drowned  while 
absent  from  this  country,  accepted  of  a  mandate  from  the 
proprietor's  sister  to  make  up  her  titles  to  her  brother's 
estate,  but  delayed  doing  so,  in  consequence  of  which  the 
lady's  husband  lost  the  liferent  of  the  estate  to  which  he 
would  otherwise  have  been  entitled  on  her  death,  the  House 
of  Lords,  reversing  the  judgment  of  the  Court  of  Session, 
held  that  the  factor  was  not  liable  in  damages  to  the  hus- 
band, there  being  no  proof  that  the  delay  arose  from  any 
fraud  or  mala  Jide8.(k)     In  a  subsequent  case,  a  sale  of 

(i)  4  Macq.  177. 

(k)  Thomson  v.  Somerville,  19  May  1815, 18  F.C.  362,  reversed  8  June 
1818, 6  Pat  App.  393.  No  reasons  for  the  reversal  are  stated  in  the  report ; 
bnt  the  appellant's  argument,  to  which  we  may  presume  effect  was  given 
by  the  judgment  of  the  House  of  Lords,  was  that  there  was  no  proof  of 
mala  fides,  that  the  delay  arose  from  rumours  that  the  proprietor  was  not 
dead,  that  in  his  whole  proceedings  as  factor  for  the  deceased  he  had  been 
guided  by  a  conscientious  sense  of  duty  to  his  absent  constituent,  and  that 
he  acted  according  to  the  advice  of  eminent  counsel,  and  with  no  fraudu- 
lent intention  to  injure  the  pursuer. 
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entailed  lands  under  42  Greo.  III.  c.  116,  for  redemption  of 
the  land-tax,  having  been  set  aside  on  account  of  certain 
irregularities,  the  agent  of  the  seller,  who  had  also  acted 
as  trustee  in  terms  of  the  statute,  was  held  not  bound  to 
indemnify  the  purchasers.  (Q  Again,  the  agent  of  the 
trustee  in  a  sequestration  having  raised  an  action  for  pay- 
ment of  his  account  against  the  creditors  (who,  as  the  law 
then  stood,  were  directly  liable  to  him)  they  defended  it 
on  the  ground  that  he  had  neglected  directions  given  by 
them  to  the  trustee,  and  inserted  by  the  agent  in  the  sede- 
runt book,  to  sue  for  payment  of  a  debt  and  to  obtain  a  ven- 
dition of  the  share  of  a  ship,  in  consequence  of  which 
neglect  the  debt  and  the  price  of  the  share  had  been  lost; 
but  the  Court  repelled  the  defence,  holding  that  the  agent 
was  not  bound  to  take  any  steps  without  instructions  from 
his  employer,  the  trustee  in  the  sequestration.(m)  In 
another  case,  the  agent  of  an  annuitant  having  uplifted, 
under  a  claim  by  his  client  in  a  multiplepoinding,  the  pro- 
ceeds of  a  property  on  which  the  annuity  was  secured,  and 
applied  them  in  extinction  of  arrears  and  future  payments, 
he  was  held  not  responsible,  on  the  death  of  his  client,  to  a 
substitute  annuitant  for  the  value  of  the  annuity,  (w)    Lastly, 

(0  Wilson  V,  Riddell,  20  June  1826,  1  F.  707,  4  S.  732  (N.  E.  739). 
The  interlocutor  of  the  Lord  Ordinary  (Medwyn)  contains  the  following 
finding,  to  wliich  the  Court  adhered  : — "  Finds  that  the  pursuers  in  the 
action  of  relief  have  no  direct  action  against  the  defender  for  his  conduct 
as  the  agent  for  Sir  WiUiam  Elliot "  (the  seller) ;  "  and  that  their  own 
agents  were  bound  to  examine  and  satisfy  themselves  as  to  the  validity  of 
the  titles  under  which  their  purchases  were  made;  and  although  that 
title  has  turned  out  bad,  the  claim  for  redress  lies  against  the  seller,  and 
may  lie  against  their  own  agents,  but  cannot  lie  against  the  private  agent 
of  the  seller  for  mere  professional  mistakes  or  inadvertencies." 

(m)  Young  v,  Robertson,  6  March  1827,  5  S.  602  (N.  E.  472). 

(n)  Buchanan  ».  Pearson,  19  June  1840,  2  D.  1177.  Three  defences 
were  stated  by  the  agent — (1)  that  he  was  not  employed  by  the  pursuer; 
(2)  that  the  pursuer  had  sustained  no  damage,  as  the  arrears  of  annuity 
and  the  annuity  for  the  four  years  during  which  the  first  annuitant  sur- 
vived, more  than  exhausted  the  amount  drawn  in  the  multiplepoinding ; 
and  (3)  that  the  pursuer  had  homologated  and  approved  of  what  was 
done.  The  Lord  Ordinary  sustained  all  of  these  defences ;  and  the  Court 
adhered,  intimating,  however,  that  they  proceeded  upon  the  special  cir- 
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an  agent  employed  to  obtain  a  client  infeft  having  bungled 
the  sasine,  in  consequence  of  which  the  client's  widow  lost 
her  right  of  terce,  she  Was  held  to  have  no  claim  for  repara- 
tion against  her  husband's  agent,  (o) 

41.  There  is  nothing  in  any  of  these  decisions  that  can  cuim  for 
be  supposed  to  derogate  from  the  right  of  a  client's  repre-  vested  in 
sentatives  to  vindicate  a  claim  of  damages  that  existed  in  Siits  to'hi? 
the  person  of  the  client  himself,  in  consequence  of  the  negli-  ^®p^®®*"**" 
gence  or  unskilfulness  of  his  agent ;  (p)  and  it  appears  to  be 
immaterial  whether  a  vested  right  to  claim  reparation  is 
transmitted  to  an  heir  by  the  operation  of  law,  or  is  conveyed 
by  deed  to  a  third  party.(g)     This  is  well  illustrated  by  the 
case  of  Goldie  v.  Macdonald,  which  was  decided  in  1757.    A 
party  who  was  entitled  as  one  of  the  next  of  kin  to  a  share 
of  the  intestate  moveable  succession  of  a  deceased  uncle, 
granted  a  factory  to  John  Henderson  (who  had  been  educated 
as  a  writer,  and  was  acting  as  factor  to  a  nobleman),  to  get 
him  confirmed  as  joint  executor  with  his  brother;  and  he 
thereafter  assigned  to  his  wife  all  his  debts  and  efi'ects,  and 
particularly  his  share  of  the  executry.     After  his  death  it 
was  found  that  Henderson  had  neglected  to  take  out  confir- 
mation, in  consequence  of  which,  as  the  law  then  stood,  no 
right  to  the  executry  vested  in  his  employer,  whose  widow 
thus  lost  the  share  to  which  she  would  otherwise  have  been 

cumstances  of  the  case.  It  was  specially  observed  that  the  first  annuitant 
had  a  preferable  right,  which  sufficed  to  exhaust  the  whole  fund. 

(o)  Goldie  v.  Goldie,  8  July  1842,  4  D.  1489.  This  case  was  attended 
with  the  specialty  that  the  intention  of  the  husband  was  that  his  widow 
should  not  get  terce ;  but  the  principle  that  an  agent  cannot  be  responsible 
to  a  person  by  whom  he  was  never  employed  was  recognised  by  the  Lord 
Ordinary  (Cuninghame),  Lord  President  Boyle,  and  Lord  Gillies. 

(p)  See  opinions  of  Lord  Ordinary  Cuninghame  and  Lord  President 
Boyle  in  Goldie  r.  Goldie,  8  July  1842,  4  D.  1489.  See  also  KnigKU  v. 
Qiiarles,  14  June  1820,  4  Moore,  532,  where  it  was  held  that  when  damage 
has  accrued  to  a  testator  in  his  lifetime,  his  executor  may  sue. 

(5)  See  opinion  of  Lord  Fullerton  in  Goldie  v,  Goldie,  supra.  The 
claim  of  a  client  for  reparation  passes,  on  his  bankruptcy,  to  the  trustee  in 
his  sequestration,  even  where  such  claim  comprehends  solatium  for 
wounded  feelings,  as  well  as  compensation  for  actual  loss;  Thom  v. 
Bridges,  11  March  1867, 19  D.  721. 
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entitled  under  the  assignation  in  her  favour.  For  this 
neglect  the  Court  held  Henderson  liable  to  her  in  damage8.(r) 
"  It  is  obvious  that  this  decision  proceeded  on  the  intelligible 
principle  that  the  widow  had  succeeded  to  the  rights  of  her 
deceased  husband,  and  was  therefore  in  the  same  position  as 
she  would  have  been  in  if  she  had  been  the  person  employing 
Henderson.     Of  the  correctness  of  this  decision  there  could 

be  no  doubt."(«) 
Agent  not  42.  Although  it  has  never  been  actually  decided  that,  when 

!^hite<f^  ^  l^w  agent  is  employed  to  prepare  a  settlement  which  is 
h^^  **'  rendered  inoperative  through  a  professional  blunder,  he  is  not 
ciaries.  liable  to  the  disponees  or  legatees  for  the  loss  which  they 
sustain  by  the  nullity  of  the  deed,  yet,  having  regard  to  the 
strong  expression  of  opinion  by  the  House  of  Lords  in 
Fleming  v.  Robertson^  and  to  the  analogous  cases  above  re- 
ferred to,  there  can  be  little  doubt  that  an  agent  will  not 
now  be  subjected  to  so  serious  a  responsibility.  The  con- 
trary opinion  seems,  however,  to  have  been  taken  for  granted 
by  the  Second  Division  in  the  prior  case  of  Webster  v. 
Young,(t)  This  was  an  action  of  damages  against  an  agent 
on  the  ground  that  he  had  been  instructed  to  prepare  and 
present  for  signature  a  codicil  in  favour  of  the  pursuer;  that 
he  wrongfully  and  improperly  retained  the  extended  but 
unsigned  codicil  in  his  own  custody  till  after  the  death  of 
the  testator,  which  occurred  two  years  after  the  codicil  had 
been  extended ;  and  failed,  either  of  purpose  or  through  cul- 
pable negligence,  to  present  or  transmit  the  codicil  to  the 
testator,  who  never  altered  his  intentions  towards  the  pur- 
suer, and  believed  that  the  deed  had  been  signed.  The  Court 
allowed  a  proof  before  answer  as  to  the  relevancy  of  the  pur- 
suer's averments.  The  Lord  Ordinary  (Wood)  had  held  that 
nothing  had  been  averred  which  could  infer  liability  on  the 
part  of  the  defender;  but  none  of  their  Lordships  of  the 
Second  Division  seemed  to  have  any  doubt  that  a  beneficiary 


(r)  Goldie  v,  Macdonald,  4  Jan.  1757,  M.  3527. 
(«)  Per  Lord  Cranworth  in  Fleming  v.  Robertson,  supra,  4  Macq.  190. 
See  also  the  opinions  in  Goldie  v.  Goldie^  supra  (p). 
(0  20  Feb.  1861, 13  D,  752. 
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under  an  incomplete  deed  may  have  a  good  action  against 
the  agent  through  whose  neglect  it  remains  uncompleted, 
though  Lord  Medwyn  thought  that  the  pursuer's  averments 
were  not  sufficiently  specific  in  regard  to  the  testator's  inten- 
tions having  remained  unaltered  down  to  the  date  of  his 
death.  As,  however,  proof  was  allowed  before  answer  as  to 
the  relevancy,  these  opinions  cannot  be  regarded  as  more 
than  obiter  dicta;  and  the  case  of  Webster  v.  Young  can  now 
be  regarded  «ts  an  authority  only  to  this  extent,  that  a  law 
agent  who  purposely  delays  to  get  a  deed  prepared  or  exe- 
cuted is  liable  ex  delicto  to  the  parties  thereby  injured. 

43.  "  But  if  in  a  transaction  of  borrowing  and  lending  Liability  of 
money  on  security,  A,  the  borrower,  employs  B,  a  profes-  ^^l^^^  to 
sional  lawyer,  to  transact  the  business,  in  which  both  A,  the  Jender  who 
borrower,  and  0,  the  lender,  have  their  separate  interests,  agent. 
and  for  which  A  alone  is  to  pay  B,  although  C  has  no  per- 
sonal intercourse  with  B,  if  from  the  instructions  expressly 
given  by  A  to  B,  or  from  the  usual  course  in  which  such 
business  is  conducted,  B  knows  that  he,  and  no  other  profes- 
sional lawyer,  is  employed  in  the  transaction,  and  that  B  is 
to  act  both  for  A  and  for  C  in  preparing  the  security,  I  appre- 
hend that  a  jury,  from  this  employment  of  B,  might  infer  an 
undertaking  from  B  to  C  to  conduct  the  transaction  on  his 
part  with  reasonable  skill  and  diligence."(w)  Thus,  in  the 
case  of  Struthers  v.  Lang  the  House  of  Lords,  affirming  the 
judgment  of  the  Gouit  of  Session,  held  that  the  law  agent  of 
the  borrower  in-a.loan  trwsaction  was  liable  to  the  lenders, 
who  were  not  represented  in  the  transaction  by  any  other 
legal  advisejs,  and  who  had  at  least  occasionally  employed 
the  borrower's  agent  in  other  matters  of  business,  for  loss 
arising  from  the  heritable  security  having  been  ineffectually 
•completed,  (x)      And  in  the  subsequent  case  of  Haldane  v. 

(i*)  Per  Lord  Chancellor  Campbell  in  Fleming  v.  Robertson,  25  June 
1861,  4  Macq.  177.    See  also  Bell's  Prin.  §  154,  and  1  Bell's  Com.  461. 

(x)  Struthers  v.  Lang,  2  Feb.  1826,  4  S.  418  (N.  E.  421),  1  F..  307, 
affirmed  28  May  1827,  2  W.  &  S.  563.  In  the  case  of  Fleming  v,  Robert- 
son, supra^  4  Macq.  196,  Lord  Cranworth  observed, — "What  were  the 
precise  grounds  on  which  the  House  acted  in  Lang  v,  Struthers  cannot  be 
ascertained.    It  seems  to  have  been  assumed  to  be  clear  that  Lang  acted 
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Domaldstm^  an  agent  was  held  to  hare  acted  for  the  lenders 
as  well  as  the  borrower,  although  he  had  not  made  any 
charge  against  the  former  for  his  professional  services;  and 
he  was  found  liable  to  the  lenders  for  the  amount  of  the  sum 
lent,  in  respect  that  he  did  not  inform  them  that  the  property 
on  the  security  of  which  the  money  was  advanced  was  in- 
cumbered with  prior  burdens,  which,  on  the  property  becom- 
ing depreciated,  more  than  exhausted  its  value. (y) 

ibr  both  parties  and  that  the  only  qnesdon  was  whether  he  had  been 
guilty  of  neglect  And  certainly  there  was  an  abondanoe  of  fiutB  stated 
to  show  that  Lang  was  acting  as  the  law  adviser  of  the  lenders  as  well  as 
of  tiie  borrower.* 

(y)  Haldane  «.  Donaldson,  3  Mar.  1836,  14  S.  610,  affirmed  3  Aug. 
1840,  lIBtob.  296,  and  7  Clarke  ft  Finnelly,  762.  See  also  ^m  «.  Clarke, 
2  Dec.  1831, 10  &  85,  affirmed  1  July  1833,  6  W.  &  a  452,  where  the 
agent  was  admittedly  employed  by  aU  the  parties. 
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CHAPTER    XXIII. 

SUMMARY  PROCEEDINGS  AGAINST  LAW 

AGENTS. 

1.  As  law  agents  are  oflBcers  of  the  courts  to  which  they  Law  Agents 
have  been  admitted,  they  are  amenable  at  common  law  to  ^mary 
the  summary  jurisdiction  and  control  of  the  judges  before  jfSf^Srt. 
whom  they  practise,  a  sentence  pronounced  by  an  inferior 
judge  being,  however,  subject  to  the  review  of  the  Court  of 
Session,  (a)     Hence,  not  only  may  they  be  censured  or 
punished  for  contempt  of  court,  (6)  but  they  may  also  be 
found  personally  liable  in  expenses,(c)  or  even  be  imprisoned 
on  a  summary  warrant  till  payment  of  witnesses  or  havers 
adduced  by  them,(d)  or  till  the  return  of  processes  borrowed 
by  them  or  their  clerks,  (c)     As  has  been  already  stated  in 
another  chapter,(/)  an  agent  authorising  or  permitting  his 
name  to  be  used  in  judicial  proceedings  by  an  unqualified 


(a)  Bankton,  iv.  3.  32;  Hamilton  v.  Anderson,  11  June  1856, 18  D. 
1003,  afi&rmed  18,  June  1868,  20  D.  (H.  L.)  16,  3  Macq.  363;  Colqnhoun 
V.  Paterson,  8  Marcli  1850,  12  D.  851. 

<&)  Lord  Advocate  v.  Jameson,  1  Feb.  1822,  1  S.  285  (N.  E.  264) ; 
Oilfillan  V.  Ure,  18  May  1824,  3  S.  21  (N.  K  15) ;  MOjauchlan  v.  Carson, 
16  Dec  1826,  5  S.  147  (N.  K  133) ;  Spalding  v.  Lawrie,  7  July  1836, 14 
8. 1102. 

(c)  AnUy  pp.  299-302. 

{d)  Ante,  p.  288. 

(e)  Ante,  pp.  71  and  305 ;  Shand's  Practice  of  the  Court  of  Session, 
pp.  119,  286,  and  512;  Dove  Wilson's  Sheriff-Court  Practice,  p.  192; 
M'Qlashan's  Sheriff-Court  Practice,  4ih  ed.,  pp.  85  and  317. 

(/)  AnU,  p.  61. 

Z2 
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CHAPTEE   XXIV. 

DUTIES  OF  LAW  AGENTS. 

Only  a  1.  Although  most  of  the  duties  of  law  agents  have  already 

ofdSe?     ^®^^  **  l^^st  incidentally  mentioned,  and  several  of  them  fully 
SiM^SMtor  considered,  it  may  not  be  thought  superfluous  to  present  in 
a  separate  chapter  a  summary  of  such  duties  as  are  not 
generally  treated  of  in  the  text  books  on  court  practice  and 
conveyancing. 
Duties  pre-        2.  A  law  agent  ought  on  no  account  to  attempt  to  prac^ 
pwSismg?  *^s®  ^^  court  until  he  has  been  duly  admitted  (a)  and  en- 
rolled, and  has  signed  the  roll  of  agents  practising  in  such 
court.  (6)    Before  beginning  to  practise,  he  must  also  take 
out,  and  get  recorded  in  the  register  kept  for  the  purpose,  a 
stamped  certificate  or  license,  which  should  be  renewed  be- 
tween 31st  October  and  1st  December  in  each  year  there- 
after, (c) 
Duty  to  3.  A  practising  law  agent  ought  not  to  refuse  to  act  for 

commuTin  ^^  intending  client(rf)  who  is  sui  juri8y{e)  unless  he  has  a 
employ-      reasonable  excuse  ;(gr)  and  having  once  undertaken  to  con- 

(a)  Ante,  pp.  41  and  69. 
(&)  Ante,  p.  61. 

(c)  Ante,  p.  62.  Enrolment  and  Bigning  the  ioUb  axe  not  leqnired  till 
Ist  Feb.  1874. 

(d)  See  ante,  p.  7 ;  Bankton,  iy.  3. 17 ;  and  opinion  of  Lord  President 
Hope  in  Johnstone  v.  Scott,  4  Jan.  1829,  7  S.  234.  The  English  rule 
seems  to  be  that  an  attorney  cannot  be  compelled  to  act  for  any  one  unless 
he  has  undertaken  to  do  so,  or  accepted  a  retainer ;  Anonynums,  1  Salkeld, 
87,  pL  4 ;  Pulling's  Law  of  Attorneys,  6th  ed.,  p.  91. 

(«)  Ante,  p.  78. 

(g)  As  to  what  will  be  r^^aided  as  a  reasonable  excnse,  tee  ante,  p. 
113  note  (r),  and  p.  299. 
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considered  proved. (A)  A  petition  and  complaint  at  the 
instance  of  an  advocate  against  a  law  agent  for  payment  of 
fees  recovered  by  the  agent,  was  dismissed  as  incompetent, 
in'  respect  that  it  contained  no  conclusion  for  the  censure  or 
punishment  of  the  respondent.  (Z) 

3.  A  law  agent's  misconduct,  incidentally  brought  to  light  Hisoondnct 
in  the  course  of  an  action,  may  be  dealt  with  at  the  discre-  Sou^t  to^ 
tion  of  the  Court.     Thus,  where  it  appeared  in  an  action  ^^^*" 

of  reduction-improbation  that  a  procurator  had  advised  his 
client  to  use  the  deed  produced,  though  he  believed  it  to  be 
forged,  the  Court  suspended  him  for  six  months  from  prac- 
tising in  any  of  the  inferior  courts,  (m)  In  one  case  the  con- 
duct of  a  member  of  the  Society  of  Solicitors  in  the  Supreme 
Courts  was  recommended  to  the  consideration  of  the  Preses 
of  that  Society  ;(r2)  and  in  another  a  remit  was  made  to  a 
sheriff  to  inquire  into  the  conduct  of  a  procurator  practising 
in  his  court.(o) 

4.  Both  the  Procurators  Act  of  1865  (»)  and  the  Solicitors  striking 
Act  of  1871  (j)  contained  various  provisions  in  regard  to  the  name  off  the 
suspension  and  deprivation  of  agents  on  the  grounds  of  mis-  ^^ 
conduct.    These,  however,  have  been  superseded  by  the  Law 
Agents  Act  of  1873,  which  provides  that  "every  enrolled 

law  agent  shall  be  subject  to  the  jurisdiction  of  the  Court " 
(t.e.,  the  Court  of  Session)  "  in  any  complaint  which  may  be 
made  against  him  for  misconduct  as  a  law  agent,  and  it  shall 
be  lawful  for  the  Court,  in  either  Division  thereof,  to  deal 
summarily  with  any  such  complaint  and  to  do  therein  as 
shall  be  just  ;'\r)  and  also  that  "  the  name  of  any  person 
shall  be  struck  off  the  said  rolls — 1,  in  obedience  to  the  order 
of  the  Court,  upon  application  duly  made,  and  after  hearing 

{k)  Jack  V.  Pearson,  II  Feb.  1824,  2  S.  691  (N.  E.  581) ;  in  the  House 
of  Lords,  28  June  1825, 1  W.  &  S.  577. 

(0  Bell  V.  Jameson,  24  June  1848,  10  D.  1413. 

(m)  A.  S.  11  and  23  Feb.  1763. 

(n)  Hanson  i;.  Clyne,  30  June  I83I,  9  S.  853.  See  also  Steven's  Tis. 
V.  Fraser,  8  March  1836, 14  S.  676. 

(o)  Ritchie  v.  Macrosty,  14  Feb.  1854,  16  D.  554. 

Ip)  28  and  29  Vict,  c  85,  §§  24,  25,  and  26.    See  Appendix. 

(q)  34  and  35  Vict  c.  cvii.  (Local),  §  29.    See  Appendix. 

(r)  36  and  37  Vict.  c.  63,  §  22.    See  Appendix. 
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parties,  or  giving  them  an  opportunity  of  being  heard ;  2, 
npon  his  own  written  application.''(«)  The  Procurators  Act 
is  repealed  from  and  after  1st  February  1874,(0  but  it  is 
declared  that,  "except  in  so  far  as  relates  to  striking  the 
name  of  any  person  off  the  roll  of  law  agents,  nothing  in  this 
Act  shall  be  held  to  affect  the  existing  powers  of  inferior 
courts  or  the  judges  thereof  over  procurators  practising  be- 
fore such  courts,  so  far  as  these  powers  may  be  necessary  for 
supporting  the  jurisdiction  and  maintaining  the  authority  of 
their  several  courts.''(w) 
Law  of  5.  In  England  this  summary  jurisdiction  is  generally  exer- 

to"ftrikin"  cised  whcro  an  attorney  has  been  improperly  admitted,  (a?) 
MuuToS^the  ^^  ^^  been  guilty  of  a  crime  or  misdemeanour,  of  gross  mis- 
^^  conduct,  or  of  gross  negligence  and  im6kilfulness.(^)     It  is 

not  necessary  that  the  misconduct  should  have  occurred  in 
the  course  of  an  attome/s  professional  practice.(2)  The 
striking  of  an  attorne/s  name  off  the  rolls  does  not  neces- 
sarily create  a  perpetual  disability;  for  after  the  lapse  of 
some  time  he  may  be  readmitted,  if  his  offence  has  been 
attended  with  extenuating  circumstances,  and  his  subse- 
quent conduct  proves  him  to  be  deserving  of  lenity,  (a) 
Effect  of  6.  After  a  law  agent's  name  has  been  struck  off  the  rolls 

name  rtruck  he  canuot  practisc  as  an  agent  in  the  Court  of  Session  or 
off  theroiia.  ^^^^  sheriff-court  till  his  name  has  been  restored  thereto.  (6) 

(s)  Sect  14  of  the  Law  Agents  Act 

(t)  Sect  25. 

(u)  Sect  26.  See  also  cmte,  p.  61 ;  and  Hamilton  v.  Anderson,  11  June 
1856, 18  D.  1003,  affinned  18  June  1858,  20  D.  (H.  L.)  16,  3  Macq.  363. 

(x)  Ante,  p.  25. 

(y)  Lush's  Practice,  3d  ed.  p.  320 ;  Chitty's  Archbold's  Piactice,  12th 
ed.  p.  147 ;  PuUing's  Law  of  Attorneys,  6th  ed.,  p.  463. 

(z)  In  re  Blake,  7  June  1860,  30  Law  Journal,  Queen's  Bench,  32; 
and  treatises  eupra  (t/), 

(a)  Chitt/s  Archbold's  Practice,  12th  ed.  p.  154;  Pulling's  Law  of  At- 
tomeys,  5th  ed.  p.  478 ;  In  re  Poole,  8  May  1869, 4  Law  Reports,  Common 
Pleas,  350. 

(6)  "  From  and  after  the  first  day  of  February  eighteen  hundred  and 
seventy-four  no  person  shall  be  allowed  to  practise  as  an  agent  in  the 
Court  of  Session  or  any  sheriff-court  until  he  shall  have  subscribed  the 
roll  of  agents  practising  before  such  court,  or  after  his  name  shall  have 
been  struck  off  such  roll  unless  the  same  shall  have  been  subsequently 
restored  thereto."— ^6  and  37  Vict  c.  63,  §  16. 
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When  his  name  has  been  struck  off  upon  his  own  applica- 
tion, his  re-admission,  if  unopposed,  will  probably  be  a  mat- 
ter of  course.  An  agent  who  continues  to  practise  after  his 
name  has  been  struck  off  the  roll  will  be  regarded  as  an  un- 
qualified practitioner,  and  be  subject  to  severe  punishment. (c) 

7.  A  summary  petition  may  be  competently  presented  Summary 
against  a  law  agent  for  delivery  of  documents  improperly  S^Hve^  o7 
retained  by  him.(d)     But  if  the  agent  is  not  a  member  of  documents 
any  court,  an  ordinary  action  is  the  proper  remedy ;  and  in 
such  a  case  he  is  amenable  to  the  jurisdiction  within  which 
he  has  received  the  documents,  that  being  held  to  be  the 
place  in  which  he  became  bound  to  restore  them.(e)    A 
summary  petition  for  delivery  of  documents  may  be  at  the 
instance  of  a  client,  or  his  representatives,(g')  or  any  other 
party  to  whom  such  documents  belong  ;(A)  and  an  agent  is 
not  entitled  to  raise  any  question  with  a  client,  as  to  the 
property  of  a  deed  which  has  been  placed  in  his  possession 
by  his  client  as  one  of  his,  the  client's,  titles,  (t)     It  is,  of 

(c)  Lord  Advocate  v.  Hunter,  5  March  1833, 11  S.  514.  See  also  ante, 
p.  60. 

((Q  Hay  v.  Taylor,  27  Feb.  1777,  5  Br.  Sup.  605;  Fenwick  v.  Dow,  24 
Feb.  1826,  4  S.  495  (K.  E.  500).  See  also  M'Eiidy  i?.  M'Lacblaxi,  26  May 
1840,  2  D.  949;  and  M'Glafiban's  Sheriff-Court  Practice,  4th  edition, 
p.  384. 

(e)  Ritchie  v.  Wilson,  16  Feb.  1828,  6  S.  552. 

(g)  In  a  recent  case  the  Court  held  that  an  agent  was  not  bound  to 
deliver  title-deeds  to  the  heir-at-law  of  a  client,  until  the  heir  had  expede 
a  service  to  his  ancestor;  Smith  v.  Jackson,  8  Dec.  1871, 10  Macph.  211. 

(h)  Burnet  v.  Morrow,  26  March  1864,  2  Macph.  929.  An  agent  em- 
ployed hj  a  bondholder  to  prepare  and  record  an  assignation,  retained  it 
in  hU  own  custody  after  recording  it.  The  assignee  presented  an  appli- 
cation to  the  Sheriff  for  delivery  of  the  bond  and  the  assignation.  This 
was  resisted  by  the  agent,  on  the  ground  that  he  had  not  been  instructed 
by  his  client  to  deliver  the  deeds  to  the  assignee,  and  that  his  client 
alleged  that  no  valuable  consideration  had  been  given  by  the  assignee. 
The  Sheriff  having  ordained  the  agent  to  deliver  the  deeds,  he  referred 
the  whole  cause  to  the  oath  of  the  petitioner,  who  deponed  that  at  the 
date  of  the  assignation  he  did  not  pay  the  sum  therein  stated  as  the  con- 
sideration money,  but  that  that  sum  was  advanced  on  several  occasions. 
This  oath  was  held  to  be  negative  of  the  reference,  and  the  agent  was 
ordained  to  deliver  up  the  deeds  to  the  petitioner. 

(t)  Marshall  v.  Molison,  7  Dec  1864,  2  Macph.  191. 
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course,  a  suflBcieDt  defence  to  a  petition  for  delivery  of 
documents,  that  the  agent  has  a  lien  or  hypothec  over 
them  ;(k)  but  this  defence  may  be  obviated  by  a  tender  of 
payment  of  his  business  accounts, (Q  or  of  consignation  of 
their  amount,  (m)  or,  in  some  cases,  by  a  reservation  of  hi& 
right  of  hypothec,  (ti)  An  agent  has  been  held  not  bound 
to  give  up  a  forged  receipt  retained  by  him  on  its  being 
presented  for  payment,  (o) 
Petition  for  8.  A  Summary  petition  is  also  competent  against  a  law 
mOTey°*°  agent  for  payment  of  a  sum  of  money  recovered  by  him  for 
a  client  (the  agent's  account  being  paid), (^)  or  for  repetition 
of  money  placed  in  an  agent's  hands  for  a  special  purpose, 
to  which  it  may  not  have  been  applied,  or  of  any  balance 
that  may  remain  after  the  purpose  has  been  fulfilled,  what- 
ever counter  claims  the  agent  may  have.(g)  A  petition 
which  virtually  resolves  into  an  action  of  count  and  reckon- 
ing, is  incompetent  ;(r)  but  a  client  has  been  allowed  to 
crave  in  this  summary  form  for  payment  of  the  proceeds  of 
a  poinding  and  sale,  received  for  him  by  his  agents,  under 
deduction  of  any  counter  account  which  they  might  have 
against  him.(«)     A  summary  application  for  taxation  of  an 

(k)  Ante,  p.  204. 

(0  Burnet  t;.  Morrow,  mpra  (h), 

(m)  Ante,  p.  217. 

(«)  Ante,  pp.  218-9. 

(o)  Gray  v.  M'DougaJ,  31  Jan.  1828,  6  S.  467. 

(p)  Fenwick  v.  Dow,  24  Feb.  1826,  4  S.  496  (N.  E.  600). 

(q)  Scott  V.  A.  B.,  10  March  1836,  14  S.  682;  Hendry  v.  Grant  & 
Jameson,  27  May  1868,  6  Scot.  Law  Rep.,  644.  See  also  Stewart  v.  Bogle, 
1  Dec.  1801,  4  Pat.  App.  266 ;  and  Campbell  v.  Little,  13  Nov.  1823,  2  S. 
484  (N.  E.  429). 

(r)  Berry  v.  Wallace,  12  Feb.  1830,  8  S.  609.  A  trustee  on  a  seques- 
trated estate  applied  by  summary  petition  to  the  Court  for  an  order  on 
the  agent  in  the  sequestration  instantly  to  lodge  a  full  state  of  his  whole 
intromissions  and  accounts,  and  to  make  a  complete  production  of  hia 
vouchers  and  of  all  papers  connected  with  the  estate.  This  application 
was  held  to  be  incompetent,  and  the  trustee  was  found  personally  liable 
in  expenses.    See  also  Bell  v,  Jameson,  ante,  p.  367. 

(e)  Qraham  v.  Lang,  20  Feb.  1860,  12  D.  764.  The  following  is  the 
concluding  part  of  the  interlocutor  pronounced  by  the  Court: — "  And  in 
respect  that  the  petition  is  not  an  attempt  to  use  that  summary  remedy  a 
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account  for  conducting  judicial  proceedings,  is  competent  to 
the  client  as  well  as  to  the  agent.  (^) 

an  ordinaiy  action  for  money  had  and  received  for  another^  but  is  pre- 
sented to  the  Sheriff  bj  agents  practising  before  him,  and  employed  in  a 
process  of  diligence  still  in  dependence,  in  order  to  compel  them  to  hand 
over  to  their  employer  money  which  they  received  in  the  execution  of 
that  diligence  for  him,  and  as  on  his  account,  Repel  the  objection  to  the 
competency  of  the  petition." 
{t)  Ante,  p.  178,  et  seq. 
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Books  and 
accoonts. 


Money  of 
clients. 


Disburse- 
ments. 


17.  A  law  agent  ought  to  keep  regular  and  accurate 
books,  (o)  Letters  for  which  he  charges  must  be  fully 
booked,  {p)  He  is,  moreover,  bound  to  make  out  and  render 
his  accounts  at  his  own  expense,  whenever  required  by  his 
clients  to  do  so ;  and  the  accounts  should  be  fair  transcripts 
of  the  entries  in  his  books. (g')  Vouchers  for  disbursements 
must  be  preserved,  and  exhibited  if  required,  (r)  When  busi- 
ness accounts  are  rendered,  the  client  should  be  informed 
of  his  right  to  get  them  taxed  before  payment ;(«)  and  an 
agent  should  not  take  decree  in  absence  against  a  client  for 
the  amount  of  such  accounts,  without  getting  them  taxed.(^) 

18.  A  law  agent  employed  as  a  factor  in  the  collection  of 
rents,  &c.,  must  do  diligence  where  required  for  their  re- 
covery, or  obtain  his  constituent's  consent  to  his  not  doing 
BO.(u)  A  client's  money,  if  the  amount  is  at  all  consider- 
able, should  be  kept  in  a  separate  bank  account  ;(x)  and  in 
remitting  it,  every  usual  and  reasonable  precaution  should 
be  adopted,  (y) 

19.  In  conducting  a  client's  business,  a  law  agent  ought 
not  to  make  disbursements  which  are  unreasonable  or  un- 
necessary, unless  they  have  been  expressly  directed  or 
authorised  by  the  client,  (2)  and  it  should  be  borne  in  mind  by 
an  agent  acting  for  a  wife  in  a  consistorial  action,  that  he 
is  not  entitled  to  recover  from  the  husband  any  but  reason- 
able and  proper  disbursements,  (a) 

(0)  Ante,  p.  130.  Aa  to  the  duty  of  a  law  agent  to  prevent  any  un- 
necessaiy  disclosure  of  his  client's  affairs,  by  exposing  his  business  books, 
see  opinion  of  Lord  Justice-Clerk  Inglis  in  Buchanan  v,  Cullen,  16  Jan. 
1863, 1  Macph.  258. 

(p)  Ante,  p.  171,  note.  See  also  Campbell  v,  Davidson,  14  March  1827, 
4  Mur.  173,  where  the  letter-book  of  a  deceased  law  agent  was  admitted 
to  prove  that  the  draft  of  a  deed  was  transmitted  to  a  party. 

(q)  Ante,  pp.  130, 131. 

(r)  Ante,  p.  169. 

(«)  Ante,  p.  163  et  seq, 

(t)  Ante,  p.  165. 

(u)  Ante,  p.  337. 

(as)  Ante,  p.  336.    See  also  Warren's  Duties  of  Attorneys,  2nd  ed.,  p.  361. 

(y)  Ante,  p.  336. 

(»)  AnU,  pp.  121,  172. 

(a)  Ante,  pp.  162  and  175. 
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20.  A  law  agent  is,  of  course,  bound  to  render  a  complete  Acconntmg 
account  of  his  intromissions  with  the  funds  or  property  of  a 
client,  whether  as  factor  or  as  agent.  (6)     He  must  pay  to, 

or  place  to  the  credit  of,  his  employer,  whatever  money  he 
has  recovered  for  him;(c)  and  when  he  receives  money  for  a 
special  purpose,  he  is  bound  to  apply  it  to  that  purpose,  and 
to  return  any  balance  that  may  remain,  whatever  counter- 
claim he  may  have.((Q  A  factor  or  agent  is  not  entitled  to 
dispute  the  title  of  his  constituent  or  client,  under  whose 
appointment  he  has  collected  or  recovered  funds,  (e) 

21.  It  is  the  duty  of  a  law  agent  to  keep  his  client's  title-  Pape«  of 
deeds  and  papers  in  proper  and  reasonable  order, (gr)  to  take 

care  not  to  mislay  or  lose  them,(A)  and  to  deliver  them  up 
when  duly  required,  (t)  his  business  accounts  being  paid.  (A;) 
He  is  not  entitled  to  raise  any  question  as  to  the  property  of 
a  deed  placed  in  his  possession  by  a  client  as  one  of  his 
titles,  or  to  use  such  deed  for  any  other  than  his  client's 
purposes.  (Z) 

22.  Before  raising  an  action,  a  law  agent  ought  to  make  Doties  be- 
proper  investigation  and  inquiry  into  all  the  circumstances  an  acS^ 
of  the  case,(m)  and  not  to  rest  satisfied  with  the  mere  repre- 
sentations of  his  client,  (ti)    It  is  the  duty  of  a  law  agent  to 

(6)  Cumdngliame  v.  CuTiTiinghame,  28  Feb.  1837,  15  S.  687;  Mac- 
kenzie V.  Brodie,  19  Marcli  1859,  21  D.  804 ;  Moffats  v.  Underwood,  23 
Nov.  1860,  23  D.  48 ;  Pothier,  Traits  du  Contrat  de  Mandat,  §  132. 

(c)  Chalmeis  v.  Innes  &  Hope,  7  March  1766,  M.  8489.  See  also  anUf 
p.  360. 

(d)  Ante,  pp.  131-2,  and  360. 

(e)  MazweU  v.  Sharp,  10  May  1721,  Robertson's  Appeal  Cases,  380; 
Arbouin  v,  Sime,  25  June  1824,  3  S.  184  (N.  E.  125). 

(g)  Norih-Westem  Baikoay  Co.  v.  Sharp,  7  Nov.  1854,  24  Law  Jouroal, 
Exchequer,  82. 

(h)  Ante,  §  25. 

(t)  Anie,  p.  359.  As  to  the  duty  of  an  agent  with  whom  a  client  has 
deposited  a  sealed  packet,  which  is  to  be  destroyed  in  case  of  the  deposi- 
tor's death  before  a  certain  day  or  the  occurrence  of  a  certain  event,  see 
Logan  V.  Logan,  27  Feb.  1823,  2  S.  253  (N.  E.  222). 

Qc)  Ante,  p.  204  et  seq. 

(Q  Marshall  v.  Mollison,  7  Dec  1864^  3  Macph.  191. 

(m)  Ante,  p.  162. 

(n)  Warren's  Duties  of  Attorneys,  2d  ed.,  p.  352 ;  and  pod,  p.  372. 
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dissuade  a  client  from  raising  a  frivolous  action,  (o)  or  one 
in  which  he  can  recover  only  nominal  damages,  (p)  and  to 
warn  him  of  the  liabilities  that  he  may  incur  through  the 
wrongous  use  of  diligence  and  ex  parte  proceedings.  (9) 
When  a  party  lends  the  use  of  his  name  to  carry  on  legal 
proceedings  in  which  he  has  no  substantial  interest,  his  agent 
ought  to  obtain  for  him  an  obligation  of  relief  of  costs  or  da- 
mages, (r) 
Acting  23.  In  the  conduct  of  litigation,  law  agents  should  act 

adyioe  of  Under  the  advice  of  the  counsel  whom  they  employ  ;{8)  and 
oomisei.  ^^^j^  jj^  extrajudicial  business  it  is  often  their  duty  to  take 
the  opinion  of  counsel  on  a  full  and  correct  statement  of  the 
facts.  (0  But  in  matters  which  fall  within  the  ordinary 
scope  of  a  law  agent's  employment,  he  ought  not  to  attempt 
to  get  rid  of  his  professional  responsibility  at  the  expense  of 
his  clients,  unless  really  difficult  legal  questions  are  in- 
volved. («) 
Professioiua  24.  The  selection  of  counsel  is  the  right  and  duty  of  the 
with  conn-  agent  intrusted  with  the  conduct  of  a  cause.(a;)  On  so  deli- 
cate a  subject  as  professional  intercourse  with  members  of  the 
bar,  it  would  be  impossible  to  do  better  than  quote  the  follow- 


seL 


(o)  Cockle  V.  WhiUng,  20  Nov.  1829, 1  Rossell  &  Myhie,  4a  See  also 
Waxren's  DutieB  of  Attorneys,  2d  ed.,  p.  39. 

(p)  Jacks  Y.  Bell,  29  Feb.  1828,  3  Carrington  &  Payne,  316. 

(q)  AnU,  pp.  303-309.  See  also  AlUson  v.  Bayner,  17  Nov.  1827,  7 
Bamewall  &  Cresswell,  441 ;  and  Jacks  v.  Bell,  29  Feb.  1828, 3  Canington 
&  Payne,  316. 

(r)  Qraham  v.  Lawrence,  1858, 1  Foster  &  Finlason,  285.  See  also 
ante,  p.  85. 

(s)  Ante,  p.  323. 

(0  Ante,  p.  323,  noU  (d). 

{u)  Ante,  p.  324. 

(x)  "  Keep  in  your  own  hands,  gentlemen,  as  one  of  yonr  most  im- 
portant rights,  the  selection  of  your  connseL  Who  is  answerable  for  the 
saccess  of  the  action  or  suit?  You,  or  yonr  client?  Yourselves ;  and  you 
have  a  right  which  no  client  that  was  not  a  fool  would  venture  to  ques- 
tion, to  fix  on  that  counsel,  or  those  counsel,  whom  you  believe  in  the 
undisturbed  exercise  of  your  discretion  best  qualified  to  conduct  your 
cause.  I  know  that  you  are  often  harrassed  by  unseemly  importunities  on 
Buch  occasions  ;  but  it  is  your  duty  to  be  firm,  and  to  remind  those  who 
would  thus  tzespasB  on  your  province  that  it  is  you,  and  not  they,  who 
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ing  passage  from  the  Lectures  of  Mr  Samuel  Warren,  Q.C.,  on 
the  duties  of  attorneys : — "  We  highly  appreciate  straight- 
forward independence  of  manner  and  conduct  in  you  towards 
ourselves,  and  would  wish  to  be  treated  by  you  exactly  as  we 
wish  to  treat  you — namely,  as  gentlemen,  and  concerned 
equally  with  ourselves  in  administering  law  and  justice. 
When  either  of  us  for  a  moment  forgets  that,  he  is  degraded 
from  a  high  position,  and  he  who  does  not  so  forget,  has  a 
right  to  despise  him  who  does.  Do  not  attempt,  but  neither 
do  you  permit,  undue  familiarity.  Should  any  member  of 
the  bar  so  grossly  forget  himself  as  to  attempt  to  court  you, 
to  seek  to  ingratiate  himself  with  you,  and  gain  your  con- 
fidence, by  illicit  means,  scornfully  repel  his  advances ;  for, 
rely  upon  it,  such  conduct  only  disgraces  aud  injures  both 
parties  to  it.  The  heads  of  each  branch  of  the  profession, 
whose  intercourse  is  one  regulated  by  honourable  cordiality 
and  reciprocal  respect, — indeed,  all  the  high-minded  members 
of  both  departments,  will  sternly  echo  my  words,  and  say 
that  those  guilty  of  such  meanness  have  forfeited  all  claim 
to  the  title  of  gentlemen  ;  have  done  their  utmost  to  bring 
their  brethren  into  discredit, — to  sully  the  honour  and  im- 
pair the  dignity  of  a  distinguished  profession.''(y) 

*'  Regard  fees  to  counsel  as  a  debt  of  honour^  the  pay- 
ment of  which  is  a  matter  of  peculiarly  stringent  obligation 
amongst  gentlemen.  Counsel  have  no  means  of  compelling 
the  performance  of  that  duty,  if  once  they  have  taken  the 
brief,  in  reliance  on  your  afterwards  paying  the  fee,  which, 
in  point  of  strictness,  ought  always  to  be  paid  with  the 
brief-'Cz) 

25.  A  law  agent  employed  to  conduct  an  action  must  Preptra- 
make  himself  acquainted  with  the  cause  and  ascertain  by  J[52l  ^^ 
what  evidence  it  may  be  supported,  (a)      He  is,  of  course, 
bound  to  make  all  the  requisite  preparations  for  a  proof  or 
trial,  viz.,  precognosce  and  cite  the  necessary  witnesses,  in- 

are  charged  with  the  responsibility  of  conductiiig  the  cause  to  a  BacceasM 
issue."— Warren's  Duties  of  AttomeySy  Sd  ed.,  p.  283. 

{y)  2d  edition,  p.  106. 

(z)  2d  edition,  p.  344. 

(a)  GiU  V.  Laugher,  1830, 1  Crompton  k  JeryiB^  170. 
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struct  counsel  properly  when  their  assistance  is  required,  and 
attend  either  personally  or  by  a  competent  clerk.  (6)  The 
precognition  of  witnesses  is  a  very  important  and  often  a 
difficult  duty,(c)  which  in  many  cases  ought  to  be  undertaken 
before  an  action  is  raised,  (d)  A  law  agent  is  bound  to  use 
due  and  proper  care  in  the  employment  of  skilled  witnesses 
whose  evidence  may  be  material,  (e)  When  the  testimony 
of  particular  witnesses  is  of  great  importance,  inquiry 
should  be  made  into  their  character  and  reputation.  In  the 
case  of  a  trial  by  jury,  it  is  farther  expedient  to  make  in- 
quiries as  to  those  summoned  as  jurors,  in  order  to  be  able 
to  challenge  such  as  may  reasonably  be  supposed  to  be  un- 
favourably bia8sed.(gr) 

(5)  Ante,  p.  325. 

(c)  Reference  should  be  made  to  the  excellent  remarks  on  the  precog- 
nition of  witnesses  in  M'Glashan's  Sheriff-court  Practice,  4th  ed.^  p.  222. 
The  following  passage  from  Warren's  Duties  of  Attorneys,  2d  ed.,  p.  267, 
is  well  worthy  of  quotation : — *'  Exercise  the  utmost  caution  in  dealing 
with  your  proposed  witness,  when  you  are  inquiring  from  him  what  he 
knows  concerning  the  facts,  and  taking  down  his  evidence.  Do  not 
suggest  except  to  guide  his  memory,  but  enguir&—BJid  with  judgment. 
Do  not  attempt  to  lead  him  towards  a  favourable  view  of  the  case ;  be  on 
your  guard  against  saying  or  doing  anything  which  may  have,  or  seem  to 
have,  that  tendency.  Content  yourself  with  asking  him,  but  as  closely 
and  particularly  as  you  choose,  what  he  knows  of  the  transaction,  and  let 
him  tell  his  own  story ;  and  take  down  his  own  expressions,  as  nearly  as 
possible— a  matter  this  of  great  importance, — ^however  quaint  and  vulgar 
they  may  be,  falling  short  only  of  grossness.  Do  not  transmute  his  *  round 
unvarnished  tale'  into  a  fine-spun  statement  which  may  suggest  to 
counsel  a  mode  of  examining  him  which  may  prove  both  embarrassing  to 
the  witness  and  dangerous  to  the  interests  of  your  client.  And  when  the 
witness  has  to  speak  to  conversation,  do  not  give  the  result  or  a  summary 
of  the  conversation  to  which  he  will  or  lb  expected  to  speak,  but  have 
as  far  as  possible  the  ipsissima  verba," 

(d)  "  An  attorney  who  allows  his  client  to  proceed  without  pointing 
out  to  him  the  expediency  of  ascertaining  the  evidence,  and  that  in  the 
very  first  instance,  is  guilty  of  grossly  ahsurd  and  culpable  negligence/* — Per 
Lord  Tenterden,  in  an  anonymous  case,  in  1828,  cited  2  Cutty's  General 
Practice,  ch.  1,  p.  22,  note,  and  Pulling's  Law  of  Attorneys,  5th  ed., 
p.  174,  note.    See  also  Dove  Wilson's  Sheriff-Court  Practice,  p.  96. 

(e)  Mercer  v.  King,  1859, 1  Foster  &  Finlason,  490.  See  also  Neilson 
V.  Barclay,  19  July  1870,  8  Macph.  101,  as  to  precognosing  scientific  wit- 
nesses. 

(g)  Warren's  Duties  of  Attorneys,  2d  ed.,  p.  279. 
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26.  One  of  the  most  deUcate  and  difficult  duties  that  a  Appealing 
law  agent  can  be  called  on  to  discharge,  is  to  advise  a  client  ^yene 
as  to  appealing  or  reclaiming  against  an  adverse  judgment.  3°^®*^ 
There  can  be  little  doubt  that  a  law  agent  is  not  liable  in 
damages  for  erroneous  but  bona  fide  advice  on  this  point  ;(A) 

but  the  only  safe  course  is  to  take,  and  to  submit  to  the  client's 
consideration,  the  opinion  of  counsel,  (i)  It  should  be  borne 
in  mind  that  a  mandate  to  carry  on  proceedings  in  an  infe- 
rior court  does  not  warrant  an  appeal  to  the  Court  of  Session, 
and  that  special  authority  must  be  obtained  for  an  appeal 
to  the  House  of  Lords.(fe) 

27.  When  a  country  agent  employs  an  Edinburgh  agent  Dnty  of 
to  conduct  a  cause  in  the  supreme  courts,  he  is  not  bound  to  ™f^. 
watch  over  its  progress  there ;  but  it  is  his  duty  to  communi-  ^7^s 
cate  with  his  employer,  in  order  to  obtain  from  him  the  in-  agent 
formation  necessary  for  the  due  conduct  of  the  cause;  to 
forward  such  information,  when  received,  to  the  Edinburgh 
agent ;  and  to  answer  the  letters  of  the  Edinburgh  agent.  (Z) 

He  ought,  moreover,  to  acquaint  his  cKent  with  the  rule 
which  prevents  a  successful  party  recovering  from  his  oppo- 
nent charges  occasioned  by  double  agency,  (m)  and  to  refrain 
from  superfluous  communications,  which  serve  only  to  aug- 
ment the  expense,  (w) 

28.  Although  law  agents  are  privileged  in  regard  to  in-  slander, 
jurious  or  calumnious  statements  made  by  them  in  the 
course  of  their  employment,  no  respectable  practitioner  will 
ever  allow  his  zeal  for  his  clients  to  induce  him  to  make 
such  statements,  unless  he  is  compelled  to  do  so  in  order 

to  protect  the  interests  of  a  client,  and  upon  his  client's 
express  instructions.(o)    It  amounts  to  contempt  of  court 


(^)  Ante,  p.  325^  noU  (g). 
(t)  AnUf  p.  323. 
{k)  AnUy  pp.  105-6. 

(2)  Short  V.  Lascelles,  16  May  1828,  6  S.  810 ;  Barles  v.  Stiathem  and 
Douglas^  17  Feb.  1860^  22  D.  851 ;  anU,  p.  328. 
(m)  AnU,  pp.  172-a 

(n)  See  Uiqnliart  v.  Giigor^  12  June  1857, 19  D.  853. 
(o)  AnU,  pp.  310-316. 
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for  a  law  agent  to  publish  letters  tending  to  influence  the 
result  of  an  action.  (^) 
Duties  in  29.  A  law  agent   ought  not  to  allow  a  client  to  sign 

aodng.  a  deed  without  understanding  its  nature  and  effect.  (9) 
Unless  his  employer  has  taken  the  matter  into  his  own 
hands,  an  agent  who  has  been  employed  to  draw  or  pre- 
pare a  deed  should  see  that  it  is  properly  executed,  (r)  and 
as  clients  cannot  be  expected  to  understand  technicalities  of 
conveyancing,  <fec.,  it  is  also  his  duty  to  take  all  other  steps 
necessary  to  make  the  deed  effectual.  («)  He  is  also  bound 
to  see  that  the  deed  is  duly  stamped,  (^)  and  the  full  price  or 
consideration  set  forth,  (t^)  It  need  scarcely  be  said  that,  after 
a  drcit  has  been  finally  revised  by  the  agent  of  one  party,  the 
agent  of  the  other  is  not  entitled,  in  extending  it,  to  make 
any  additions  or  alterations.  («)  The  various  obligations 
arising  from  the  employment  of  law  agents  in  the  preparation 
of  particular  deeds  have  been  already  fully  considered,  (y) 
Dnty  ci  30.  When  one  agent  borrows  title-deeds  or  other  writs 

!^ng  '    from  another,  on  the  usual  undertaking  to  return  them  on 
^*"'         demand,  he  is  not  entitled  to  retain  them  on  any  pretext 
whatever,  («)  or  to  make  use  of  them  in  such  a  way  as  to 
defeat  the  hypothec  of  the  agent  who  has  lent  them,  (a) 
GoDdnding        31.  The  foregoing  is  necessarily  a  very  brief  and  imper- 

remftrks, 

(p)  Daw  v.  Eley,  16  Dec.  1868^  7  Law  Reports,  Equity,  49;  ante,  pp. 
316  and  355. 

(q)  Gillespie  v.  Gillespie,  11  Feb.  1817, 19  F.C.  280 ;  Eer  v.  Wauchope, 
17  Feb.  1812,  5  Pat  App.  547 ;  and  ante,  p.  332.  As  to  taking  instruc- 
tions for  the  preparation  of  a  will,  see  M'Laren  on  Wills  and  Succession, 
voL  ii.  p.  578. 

(r)  Ante,  p.  330. 

(s)  Ante,  pp.  330-1. 

(0  Morison  v,  Ure,  2  June  1826,  4  S.  656  (N.  E.  662). 

(ii)  48  Geo.  III.  c  149,  §§  22-26  ;  55  Geo.  III.  c  184,  §  8.  If  the 
under  statement  of  the  consideration  affects  the  amount  of  the  ad  valorem 
duty,  the  agent  who  has  knowingly  stated  a  false  consideration  is  liable 
to  forfeit  £500,  and  to  be  disabled  from  practising  and  holding  a  public 

office. 

(x)  Wallace  v.  FLsher  &  Watt,  4  Nov.  1870,  9  Macph.  75. 

(y)  AnU,  pp.  331-5. 

(s)  Herbert  v.  Butherglen,  23  June  1858,  20  D.  1164. 

(a)  AnU,  p.  217. 
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feet  sketch  of  the  duties  of  law  agents  ;  and  only  by  actual 
practice,  combined  with  a  thorough  knowledge  of  legal  prin- 
ciples, and  an  intimate  acquaintance  with  the  text-books  on 
court  practice  and  conveyancing,  can  any  one  learn  the  mul- 
tifarious duties  of  the  profession.  It  would  be  both  needless 
and  impertinent  to  enlarge  on  the  moral  obligations  of  law 
agents.  Happily,  our  reports  disclose  very  few  instances  of 
misconduct  or  malversation.  The  high  qualifications  re- 
quired for  admission  into  the  principal  Societies  of  Law 
Agents,  have  secured  a  body  of  legal  practitioners,  among 
whom  it  would  be  difficult  to  find  the  prototypes  of  "  Quirk, 
Gammon,  A  Snap,"  or  of  "  Dodson  &  Fogg."  A  "  Glossin  " 
may  still  perhaps  be  found,  but  the  Fairfords  and  the  Pley- 
dells  are  the  true  types  of  Scottish  lawyers.  In  no  profes- 
sion is  a  man's  character  sooner  or  better  known  than  in  the 
law ;  and  the  process  of  striking  his  name  off  the  Bolls  will 
probably  be  found  an  efficacious  me$ns  of  getting  rid  of  any 
unworthy  member. 
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CHAPTEB   XXV. 

THE  LAW  EELATING  TO  AGENTS,  OLEEKS,  Ac, 

INTER  SE. 

Appren-  1.  We  have  already  fully  considered  the  form  of  inden- 

dotiee  a^  turo  or  articles  of  clerkship,  and  the  nature][of  the  service 
obligations,  required  to  qualify  an  apprentice  for  admission  as  a  law 
agent,  (a)  On  entering  into  indentures,  apprentices  gener- 
ally pay  a  premium  to  their  masters ;  but,  apparently,  the 
amount  does  not  require  to  be  stated  in  the  case  of  an  in- 
denture with  a  law  agent,  as  the  stamp-duty  is  the  same, 
whether  any  or  no  premium  be  paid.  (6)  When  a  pre- 
mium has  been  paid,  it  is  usual  to  allow  an  apprentice  re- 
muneration for  his  services,  either  in  the  form  of  a  small 
salary,  increasing  annually,  or  in  proportion  to  the  amount 
of  work  that  he  may  do  in  copying  or  drafting  papers,  &c. 
The  obUgations  of  apprentices  to  law  agents  are  generally 
inserted  in  their  indentures ;  but  they  do  not  differ  from  those 
of  other  apprentices  to  their  masters.  An  apprentice  is  thus 
bound  to  enter  into  his  master's  service,  and  to  continue  in 
it  during  the  whole  period  stated  in  his  indenture,  to  be 
diligent  and  attentive  to  business,  and  respectful  and 
obedient  to  his  master ;  and  he  may  be  dismissed,  if,  in  spite 
of  warning  and  reproval,  he  is  guilty  of  continued  miscon- 
duct, or  of  repeatedly  absenting  himself  from  service  without 

(a)  ilfit0,pp.  25-40. 

(&)  Ante,  p.  29.  The  sections  of  the  Stamp  Act  lequiiing  the  piemium 
paid  by  an  apprentice  to  be  stated  under  pain  of  nuDily  of  the  indenture, 
specially  except  articles  of  clerkship  to  attorneys^  &c,  specifically  charged 
with  duty;  33  and  34  Vict  c.17,  §§  39  and  40. 
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leave  or  necessary  cause,  (c)  He  is  farther  bound  not  to  divulge 
the  secrets  of  his  master  or  of  the  lattei's  clients.  It  is, 
however,  only  in  the  professional  business  of  his  master  that 
an  apprentice  to  a  law  agent  is  bound  to  serve  him  ;  and  in 
his  intercourse  with  his  apprentices  no  gentleman  wiU  ever 
forget  that  the  relation  between  them  is  neither  that  of  master 
and  servant,  nor  that  of  master  and  industrial  apprentice,  (d) 

2.  It  is  the  duty  of  the  master  to  see  that  the  indenture  Doties  of 
is  properly  executed  and  stamped,  recorded  in  the  register  of  ^ap- 
probative  writs,  and  intimated  to  the  registrar  of  law  agents,  (e)  ?""**«*• 
He  must,  of  course,  properly  employ  and  instruct  his  ap- 
prentices in  his  professional  business ;  but  he  is  not  bound 

to  delegate  to  them  work  requiring  considerable  professional 
skill ;  and  the  duty  of  instructing  them  is  one  which  cannot 
be  rigorously  exacted,  provided  he  allows  them  the  usual  op- 
portunities of  acquiring  a  knowledge  of  law  and  practice,  (gr) 

3.  As  the  contract  of  indenture  is  peculiarly  personal,  How«)n- 
the  death  of  the  master  puts  an  end  to  it,  and  the  apprentice  denture 
is  not  bound,  without  his  own  consent,  to  serve  with  the  ^^"^ 
agent's  representatives  or  successors  in  the  good-will  of  the 
business ;  and  similarly,  in  the  event  of  the  master  retiring 

from  business,  the  consent  of  the  apprentice  is  required  to  a 
transfer  of  his  indenture.  (A)  But  where  an  apprentice  is 
bound  to  a  company,  the  death  or  retirement  of  any  of  the 
partners,  or  the  assumption  of  new  partners,  does  not  appear 
to  put  an  end  to  the  contract,  as  long  as  one  of  the  original 
partners  still  remains,  (i) 

4.  If  the  contract  is  dissolved  by  the  death  of  the  ap-  ®«*°™  ^^ 

^  ^    preminm. 

(c)  Fraser  on  Master  and  Servant,  p.  451  et  seq. 

{d)  See  doubts  expressed  by  Lord  Q  lilies,  in  Bookless  v.  Normand,  20 
Nov.  1832,  6  Jur.  87,  and  by  Lord  Jeftrey  in  Frame  &  Co.  v,  Campbell, 
9  June  1836, 14  S.  914,  as  to  the  competency  of  proceeding  against  a  law 
apprentice  by  summary  application  to  the  sheriff,  in  order  to  compel  him 
to  continue  in  his  master's  service,  when  he  is  willing  to  pay  the  penalty 
stated  in  his  indenture  for  failure  to  implement  the  obligations  thereby 
undertaken. 

(e)  Ante,  p.  30. 

(g)  See  Fraser  on  Master  and  Servant,  p.  457  et  seq. 

(h)  Fraser  on  Master  and  Servant,  pp.  467  and  470. 

(t)  Id.  pp.  239  and  469. 
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prentice,  the  master  is  entitled  to  retain  the  whole  premium 
or  apprentice  fee ;  but,  on  the  other  hand,  if  it  is  dissolved 
by  the  death  of  the  master,  his  executors  must  refund  a  pro- 
portion of  the  fee ;  the  amount  of  which,  however,  will  not 
necessarily  correspond  with  the  unexpired  apprenticeship, 
as  the  services  of  an  apprentice  generally  become  more 
valuable  towards  their  close.  (A;)  When  the  master  retires 
from  business,  the  matter  is  usually  arranged  by  his  assigning 
the  indenture,  with  the  apprentice's  consent,  to  another 
qualified  master,  who  receives  such  proportion  of  the 
premium  as  may  be  agreed  upon  between  them.(T) 

(k)  Id.  p.  467 ;  Bell's  Lectures  on  Conyeyancing,  p.  347. 

(2)  In  England,  when  articles  of  clerkship  are  put  an  end  to '  before 
their  natural  termination,  ''the  Court,  in  cases  where  the  clerk  or  his 
parents  are  in  justice  entitled  to  a  i^tum  of  part  of  the  premium  given 
with  him,  will  in  general  interfere  summarily,  and  refer  it  to  the 
Master"  (t.e.,  an  officer  or  clerk  of  court)  ''to  say  what  portion  of 
the  premium  given  should  be  refunded.  This  has  been  done  where 
the  business  of  an  attorney  so  much  decreased  during  the  clerkship 
that  there  remained  little  or  nothing  for  the  clerk  to  do,  and  conse- 
quently he  could  not  gain  the  necessary  instruction  in  his  profession 
(2  Barnard,  227 ;  and  see  Id.  331) ;  so,  where  the  attorney  died  before 
the  expiration  of  the  service  {Ex  p.  Bayley,  9  B.  &  C.  691 ;  Hirst  v.  Tolson, 
18  L.  J.  Ch.  308);  and  even  where  the  master  refused  to  take  back  the 
clerk  on  account  of  misconduct  {Ex  p,  Prankerdy  3  B.  &  Aid.  257 ;  Ex  p, 
Fisher,  1  Chit.  Rep.  694.  In  this  case  the  premium  was  £400,  the  time 
of  service  was  a  year  and  arhal^  and  the  sum  ordered  to  be  refunded  £196. 
See  Mercer  v.  JVhall,  6  Q.  B.  447,  where  an  attorney  pleaded  a  plea  justify- 
ing the  dismissal  of  his  articled  clerk  for  misconduct.  And  see  Phillips  v. 
Clifi,  4  H.  &  N.  168).  And  where  a  party  was  articled  as  a  clerk  to  one 
of  two  attorneys  in  partnership,  and  paid  a  premium,  and  acted  as  clerk 
to  the  two  partners  for  two  months,  when  the  attorney  to  whom  he  had 
been  articled  died,  the  Court  ordered  the  surviving  partner  to  refand  a 
portion  of  the  premium,  although,  at  the  time  of  payment  of  such  premium, 
his  partner  was  indebted  to  him,  and  the  premium  had  been  set  off  in 
account  between  them  {Ex  p,  Bayley,  9  B.  &  C.  691.  The  premium  was 
£200;  the  sum  refunded  £180.  See  Ex  p.  Haden,  2  Jur.  873).  But 
where  the  attorney  absconded,  and  made  an  assignment  of  his  property  to 
J.  S.,  the  Court  refused  to  order  J.  S.  to  refund  any  part  of  the  premium 
(Ex  p.  Prideaux,  3  M.  &  Cr.  327,  reversing  the  decision  in  2  Deac  158, 
3  M.  &  A.  67).  .  .  .  The  Court  refused  to  order  an  attorney  to  repay 
any  portion  of  a  premium  of  two  hundred  guineas  received  by  him  with 
an  articled  clerk  who  died  within  a  month  after  he  was  articled  {Be 
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5.  There  is  no  reported  decision  in  regard  to  the  period  aerks. 
for  which  clerks  to  law  agents  are  presumed  to  be  hired ;  thdr  en- 
but  according  to  the  general  understanding  and  practice,  the  ^■s^"*"^*' 
hiring  is  only  during  pleasure,  (m)    A  clerk  engaged  at  a 
salary  of  so  much  per  annum  will  probably  be  held  entitled 

to  a  reasonable  notice  of  dismissal,  such  as  will  afford  him  a 
fair  opportunity  of  getting  another  situation,  (n)  In  a  recent 
case,  where  an  agreement  had  been  entered  into  between  a 
firm  of  accountants  and  their  clerk,  whereby  the  clerk  was 
engaged  for  five  years  at  a  salary  of  £300  per  annum  and  a 
per-centage  on  the  profits,  the  firm  was  dissolved  by  the 
death  of  one  of  the  partners,  and  the  surviving  partner  de- 
clined to  continue  the  clerk's  services.  The  clerk  having 
raised  an  action  concluding  for  implement  or  damages,  it 
was  held  that  the  contract,  being  one  of  personal  service  to 
the  company,  was  terminated  by  its  dissolution ;  that  the 
dissolution  of  the  company  by  the  death  of  a  partner  was  not 
a  breach  of  contract,  and  that  the  pursuer  was  therefore  not 
entitled  to  damages ;  but  that,  as  the  contract  contemplated 
annual  and  indivisible  payments  of  salary,  the  pursuer  was 
entitled  to  his  salary  for  the  year  current  at  the  dissolution 
of  the  contract,  under  deduction  of  his  earnings  during  the 
unexpired  portion  thereof.  Lord  Deas,  however,  dissented 
from  this  judgment,  on  the  ground  that  it  was  a  jury  question 
whether  the  pursuer  was  entitled  to  any  or  to  what  com- 
pensation, and  that  this  could  not  be  determined  without 
a  proof  of  the  whole  circumstances  of  the  case.(o) 

6.  Clerks  who  are  not  engaged  at  a  fixed  salary  are  Remunen- 
generally  paid  according  to  their  writings.    The  practice  is  ^^j^ 
not  uniform ;  but  they  are  usually  allowed  one-half  of  the 
charges  authorised  by  the  tables  of  fees  for  copying  papers 


Thompson,  1  Ex.  864.  See  Craven  v.  Stubhings,  34  L.  J.  Ch.  126, 10  Jar. 
N.  S.  1189 ;  where  the  clerk  was  a  ward  in  chancery  and  wanted  to  change 
his  profession.'^ — Chitty's  Archbold'a  Practice,  12th  ed.  p.  41.  See  also 
Pulling's  Law  of  Attorneys,  5th  ed.  p.  454. 

(m)  Eraser  on  Master  and  Servant,  p.  34.    See  also  Bell's  Prin.  §  153. 

(n)  See  Campbell  v.  Fyfe,  5  June  1851,  13  D.  1041 ;  and  Cameron  v. 
Fletcher,  9  Jan.  1872,  10  Macph.  301. 

(o)  Hoey  v.  M^£wan  &  Auld,  4  June  1867,  5  Macph.  814. 
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and  engrossing  deeds;  and  monthly  settlements  are  the  rule. 
In  one  case  a  Solicitor  in  the  Supreme  Courts  offered  to 
a  young  man  from  the  country  a  salary  of  £30  or  £35  per 
annum,  which  was  declined,  but  the  clerk  entered  into  the 
solicitor's  service  without  any  special  agreement  as  to  the 
rate  of  remuneration,  and  was  paid  for  several  years  ac- 
cording to  his  writings,  under  deduction  of  sums  varying 
from  a-half  to  less  than  a-fourth  of  the  usual  fees.     Only 
payments  to  account  having  been  made  to  him  during  three 
years  thereafter,  the  clerk  raised  an  action  for  a  certain  sum 
as  the  amount  due  for  his  writings  at  the  full  rate.    Sut  it 
was  held  that  the  previous  course  of  dealing  must  regulate 
the  settlement  between  the  parties,  and  that  it  was  to  be 
presumed  not  to  have  been  intended  that  he  should  ever 
receive  payment  at  the  full  rate,  though  the  rate  of  de- 
duction   must   diminish  in  proportion  as  his   experience 
increased;    and  the  amount  was  determined  by  a  remit 
to  the  preses  of  the  Society  of  Solicitors,  (j^)     Eemuner- 
ation  for  extra  services  may  sometimes  be  due  to  a  clerk; 
but  in  order  to  support  an  action  for  such  remuneration, 
the  pursuer  must  make  a  specific  averment  of  the  ser- 
vices he  was  originally  engaged  to  perform,  of  the  extra 
services  performed  by  him,  and  of  the  agreement  to  allow 
him   additional   remuneration   for  such  extra  services,  (g) 
A  clerk  has  no  preference  for  his  salary  or  wages  over  the 
other  creditors  of  his  employer,  (r)     A  law  agent  ought  to 
take  regular  receipts  for  all  payments  to  his  clerks  and 
apprentices,  and  not  rest  satisfied  with  entering  such  pay- 
ments in  his  books.  («) 
Clerk's  7.  It  is  a  relevant  defence  to  an  action  by  a  clerk  for 

remmimi-    payment  of  his  salary  that  he  has  been  guilty  of  misconduct 
bJlikmta^  or  negligence. (0     But  such  a  defence  will  be  repelled  where 

eondact.  . 

(p)  Stewart  v.  Clyne,  2  Feb.  1831,  9  S.  382,  15  June  1833,  11  S.  727, 
affirmed  with  a  variation,  17  Jane  1835,  2  S.  &  M'L.  45. 

(q)  Latham  v.  Edinburgh  &  Glasgow  Rail.  Co.,  18  July  1866,  4 
Macph.  1084. 

(r)  Fraser  on  Master  and  Servant,  p.  124. 

(«)  Irvine  t;.  Lang,  6  March  1840,  2  D.  804. 

(t)  Sinclair  v.  Erskine,  22  Feb.  1831,  9  S.  487. 
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the  defender  has  engaged  the  clerk  after  having  had  ex- 
perience of  his  qualifications,  and  does  not  aver  that  he  ever 
made  any  complaint  while  the  clerk  was  in  his  service. («) 

8.  A  law  agent  is  of  course  responsible  for  his  clerks  and  Authority 
apprentices  within  the  scope  of  their  authority,  express  or 
implied.     Payment  to  a  clerk  duly  authorised  and  accredited 

is  equivalent  to  payment  to  his  master,  (t;)  But  a  law 
agent's  clerk  does  not  seem  to  have  any  implied  authority  to 
enter  into  arrangements  binding  on  his  master's  clients,  (w;) 
nor,  on  the  other  hand,  to  be  accountable  to  such  clients 
for  money  received  by  him  as  sub-agent  for  his  master,  (cc) 
The  clerks  and  apprentices  of  law  agents  are  entitled  to 
borrow  processes  on  behalf  of  their  masters  ;(y)  and  it  is 
usual  to  include  their  names  in  process-captions  granted  in 
the  Court  of  Session  and  in  some  of  the  sheriff-courts,  (z) 

9.  Communications  made  to  a  law  agent's  clerk,  in  the  Disabilities 
course  of  his  employment  in  his  master's  service,  seem  en- 
titled to  the  same  privilege  as  those  made  to  the  master 
himself  ;(a)  and  clerks  as  well  as  apprentices  are  bound  to 

keep  the  secrets  both  of  their  masters  and  of  their  masters' 
clients.(6)  But  it  has  been  held  in  England  that  a  clerk 
commencing  to  practise  on  his  own  account  cannot  be  re- 
strained from  acting  for  parties  against  whom  his  master  was 
employed,  upon  a  general  allegation  that  he  has  acquired  in 
his  former  service  information  likely  to  be  prejudicial  to  the 
clients  of  his  master,  (c)  A  solicitor's  clerk,  consulted  confi- 
dentially by  one  of  Lis  employer's  clients,  has  been  held  to 
stand  in  the  same  fiduciary  position  as  his  employer  in  re- 

(u)  Fraser  v.  Lang,  10  Feb.  1831,  9  S.  418. 

(v)  E.  of  Galloway  v.  Grant,  5  Dec.  1857,  20  D.  230;  Hemming  v. 
Hale,  9  Nov.  1869,  7  Scott,  Common  Bench,  487. 

(w)  HodM/ih  V.  Dreiory,  1839,  9  Bowling,  669;  Duffy  v.  HaM(m,  27 
April  1867, 16  Law  Times,  N.  S.,  332. 

(x)  Stephens  v.  Badcock,  31  Jan.  1832,  3  Bamewall  &  Adolphus,  354. 

(V)  A.  S.,  21  Dec.  183a 

(z)  Shand's  Practice,  p.  512 ;  Dove  Wilson's  Sheriff-Court  Practice, 
p.  192  ;  M'Glashan's  Sheriff-Court  Practice,  4th  ed.,  pp.  85  and  317. 

(a)  Ante,  p.  263 ;  Taylor  on  Evidence,  6th  ed.,  p.  821. 

(b)  Kerr  ».  D.  of  Roxburgh,  18  July  1822,  3  Mur.  141. 

(c)  Birchmo  v.  Thorp,  6  Sept,  1821,  1  Jacob,  300. 


882  THE  LAW  RELATINQ  TO 

gard  to  the  purchase  of  that  client's  property,  (d)      Unless 
expressly  stipulated  for  by  his  master,  there  is,  however,  no 
restriction  on  a  duly  qualified  clerk  practising  on  his  own 
account  ;(c)  but,  during  the  period  of  his  service,  he  ought  not 
to  act  against  his  master's  clients.     An  apprentice,  on  the 
other  hand,  must  not  carry  on  business  on  his  own  account 
before  the  expiration  of  his  service  under  indenture.(gr) 
Law  agents        IQ.  Law  agents  may,  of  course,  enter  into  partnerships; 
into  iKut-     and  the  rights  and  liabilities  thence  arising  do  not  in  general 
"*"  P-       differ  from  those  implied  in  mercantile  and  other  partner- 
ships.     There  are,  however,  some  peculiarities  in  the  case 
of  legal  partnerships  that  require  to  be  considered. 
t^*1*Mrt-        ^^'  ^^  England  it  is  necessary  that  every  member  of  a 
nets.  legal  firm  should  be  duly  qualified  to  act,  by  admission,  enrol- 

ment, and  certificate  to  practise.  (A)  In  Scotland  the  name 
of  a  person  who  has  not  got  either  an  attorney's  or  a  notary's 
certificate,  cannot  be  used  alone  or  along  with  that  of  any 
other  person  in  any  proceeding  in  any  court  ;(t)  and  it  seems 
doubtful  whether  a  firm  one  member  of  which  is  uncertifi- 
cated, can  sue  for  payment  of  an  account  incurred  to  the 
firm.(i)  Moreover,  an  agent  who  authorises  or  permits  his 
name  to  be  used  by  an  unqualified  practitioner  in  judicial 
proceedings  is  guilty  of  contempt  of  court,  and  may  be  sus- 
pended for  a  year.(Q  But,  subject  to  these  restrictions,  there 
is  nothing  to  prevent  a  law  agent  from  entering  into  part- 
nership or  dividing  the  profits  of  litigation  with  a  certificated 
notary,  or  apparently  even  with  an  unqualified  person,  (m) 
In  any  case,  it  is  quite  lawful  and  customary  to  remunerate 


{d)  Hobday  v.  Peters,  24  May  1860,  29  Law  Journal,  Chancery,  780. 

(«)  See  PMey  v.  Bc^naU,  21  Nov.  1782,  3  Douglas,  155. 

(g)  Ante,  p.  34. 

(h)  Pulling's  Law  of  Attorneys,  5th  ed,  p.  440;  and  arUe,  p.  GO, 
note(g). 

(t)  Ante,  pp.  54  and  60. 

(Jc)  Barry  v.  Singer,  8  July  1826,  4  S.  813  (N.  E.  820). 

(Q  A.S.  21  Dec,  1833.  See  also  ante,  pp.  61  and  355.  As  to  an  agent, 
wlio  is  not  authorised  to  act  for  the  poor,  carrying  on  litigation  in  the 
name  of  a  poor's  agent,  see  Barr  v.  Clyne,  1  March  1832,  10  S.  408. 

(m)  Paterson's  Compendium  of  English  and  Scotch  Law,  p.  429. 
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a  managing  clerk  by  a  share  of  the  profits  of  a  professional 
business,  and  arrangements  maybe  lawfully  made  for  settKng 
a  share  of  such  profits  on  the  widow  or  children  of  a  deceas- 
ing partner  ;(w)  and  such  contracts  do  not  of  themselves 
render  them  responsible  as  partners  therein,  nor  give  them 
the  rights  of  partners,  (o) 

12.  The  contract  of  copartnery  should  specify  the  amount  Sh»reB  of 
of  each  partner's  share  of  the  profits.  In  the  absence  of  S^^tf. 
writing,  there  is  a  presumption  in  favour  of  equality,  (p) 
Thus,  it  has  been  held  in  England  that  where  two  solicitors, 
who  are  not  in  partnership,  are  employed  in  the  same 
matter  for  a  client,  as  in  the  defence  of  an  action,  the  prima 
Jhcte  inference  of  law  is,  that  they  are  partners  as  to  that 
particular  matter,  and  entitled  to  an  equal  share  of  the  joint 
profits,  irrespective  of  the  quantity  of  work  performed  by 
each.(g)  This  presumption  in  favour  of  an  equal  division 
of  profits  may,  of  course,  be  rebutted  by  evidence  to  the  con- 
trary ;(r)  and  where  the  proportions  of  the  shares  of  the  part- 
ners, and  the  charges  to  be  deducted  from  'the  general  pro- 
ceeds before  division,  have  been  ascertained  by  the  balances 
of  the  books  for  a  certain  period,  and  there  is  no  evidence  of 
any  alteration  in  this  arrangement,  the  same  rule  will  be 
held  to  regulate  their  rights  during  the  subsequent  period 
when  no  balances  have  been  struck.  («) 

13.  When  a  member  of  a  legal  firm  holds  any  office  which  Disability 
disqualifies  him  from  practising  in  Court,  he  ought  to  make  nw  J^e^tbg 
a  distinct  arrangement  not  to  share  in  the  profits  of  his  part-  ^  °*^®'^- 
ners  in  judicial  proceedings.  (0  A  judicial  factor  who  requires 
the  services  of  a  law  agent,  must  not  employ  any  one  con- 
nected with  him  as  a  partner,  (t*)    As  has  already  been 

(n)  CcmdUr  v.  Ccmdler,  22  Juae  1821,  6  Maddock,  141 ;  Sterry  v. 
Clifton,  21  Feb.  I860, 19  Law  Journal,  Common  Pleas^  237. 

(o)  28  and  29  Vict  c  86,  §§  2  and  3. 

(p)  Clark  on  Partnerhip,  pp.  137  and  371. 

(g)  Bobinson  v.  Anderson,  14  Feb.  1855,  20  Beavan,  98. 

(r)  Clark  on  Partnership,  supra. 

(s)  Blair  v.  BuBsell,  22  May  1828,  6  S.  836. 

(t)  See  Rsgima  v.  Fox,  28  Law  Journal,  Magistrates  Cases,  54. 

(u)  A.S.  11  March  1851,  §  25.  See  also  MTarlane  v.  Donaldson,  12 
May  1835, 13  S.  724. 
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pointed  out,  the  rule  prohibiting  a  law  agent  who  is  also  a 
trustee  from  making  professional  charges  against  the  trust- 
estate,  applies  to  the  case  of  his  employing  a  firm  of  which 
he  is  a  partner,  even  where  the  business  has  been  done  by 
another  partner,  (a;) 
Ketoiner  of         14.  Although  it  is  usual  for  each  partner  to  have  his  own 
pioymentof  clients,  and  separately  to  transa,ct  their  business,  the  retainer 
one  partner,  jg  deemed  to  be  given  by  the  clients  to  the  firm,  and  not 
merely  to  one  partner,  (y)     But  where  the  proprietors  of  an 
estate  appointed  as  their  factor  a  law  agent  who  was  in 
partnership  with  another,  it  was  held,  on  the  bankruptcy  of 
the  co-partnery,  that  although  the  factory  transactions  and 
accounts  were  entered  in  their  books,  yet,  as  it  did  not  appear 
that  the  proprietors  had  recognised  the  firm  as  their  factors, 
the  trustee  on  the  sequestrated  estate  of  the  company  was 
not  entitled  to  claim  a  debt  alleged  to  be  due  to  the  firm  as 
factors  for  the  proprietors.  («)    As  to  the  various  effects  of  the 
retirement  of  a  partner,  or  the  assumption  of  a  new  member, 
reference  maybe  made  to  previous  chapters  of  this  treatise,  (a) 
DabtUty  of         16.  In  partnerships  between  law  agents  the  general  rule 
of  ea^'  '^  applies,  that  each  partner  is  liable  for  the  acts  and  repre- 
P*^®'-       sentations  of  his  co-partners  within  the  scope  of  the  partnership 
business;  and  the  limit  of  the  liability  thus  depends  on  the 
precise  nature  of  the  partnership  business.(&)     There  are 
very  few  Scotch  cases  on  this  subject ;  but  the  English  deci- 
sions may  be  regarded  as  authoritative  in  Scotland  in  point 
of  principle,  though  it  must  be  borne  in  mind  that  the  ordi- 
nary business  of  English  attorneys  and  solicitors  is  not  quite 
the  same  as  that  of  Scotch  law  agents,  especially  as  regards 
matters  of  conveyancing. 

(«)  Arde^  p.  280. 

ly)  Cook  v.  Bhodes^  14  Jan.  1816, 19  Yesey,  273,  noU;  Edgar  v.  Botmb, 
10  Nov.  1862,  31  Beavan,  679. 

(z)  Mabon  (BeU's  Tr.)  v.  Cliristie,  8  Feb.  1844,  6  D.  619. 

(a)  Ante,  pp.  207  and  227,  as  to  hypothec ;  p.  236,  as  to  prescription  of 
accounts ;  and  p.  379,  as  to  rights  of  clerks  and  apprentices  on  a  dissolu* 
tion. 

(6)  Pulling's  Law  of  Attorneys,  5tih  ed.  p.  441 ;  Chitty's  Aichbold's 
Practice,  12th  ed.  p.  101. 
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16.  As  regards  the  liability  of  a  firm  for  the  undertakings  ^^^^  ^^^ 
of  a  partner,  it  is  part  of  the  ordinary  business  of  law  agents  ings  by  one 
to  engage  printers  to  print  law  papers,  and  all  the  partners  P"^®'- 

of  a  company  are  therefore  liable  in  payment  of  accounts 
incurred  in  printing  papers  in  processes  entered  in  the  books 
of  the  company,  although  under  the  agency  of  one  partner 
alone. (c)  It  has  been  held  in  England  that  the  implied 
authority  of  one  partner  to  bind  a  company  by  promissory- 
notes  or  bills  signed  by  him  in  name  of  the  firm  exists  only 
in  partnerships  of  trade  ;  and  consequently,  that  an  attorney 
or  solicitor  has  no  implied  authority  to  bind  his  partners  by 
a  note  or  bill  in  name  of  the  firm,  even  though  it  should  be 
given  for  their  debt.(cZ)  And,  similarly,  where  one  of  two 
attorneys  in  partnership  signed  in  the  name  of  the  firm  an 
undertaking  to  pay  the  debt  and  costs  in  an  action,  in  con- 
sideration of  the  defendant,  their  client,  being  discharged  out 
of  custody,  the  firm  was  held  not  bound  by  this  undertaking, 
as  it  was  not  a  transaction  in  the  usual  course  of  the  busi- 
ness of  attorneys.  (6)  But  it  does  not  follow  that  a  guarantee 
by  one  partner  is  in  no  circumstances  binding  on  another. 
"  It  would  be  sufficient  to  prove  a  parole  acknowledgment 
from  the  other  partner,  subsequently  to  the  guarantee,  that  • 
it  was  properly  given ;  or  to  show  a  previous  course  of  deal- 
ing in  which  similar  guarantees  had  been  given  in  the  name 
of  the  firm,  with  the  privity  of  both  partners,  or  that  the 
guarantee  was  given  in  the  course  of,  and  was  incidental  to, 
a  transaction  falling  within  the  ordinary  course  of  business 
of  the  firm  ;  and  that  it  was  notified  to  the  other  partner, 
who  expressed  no  dissent."(9^) 

17.  It  is  quite  settled  that  all  the  partners  of  a  legal  Liability  of 
firm  are  liable  to  their  clients  for  the  negligence  or  want  of  cu^u  for 

negligence 
__^ and  mis- 
conduct of 

(c)  NeiU  &  Co.  V.  Hopkirk,  31  Jan.  1850, 12  D.  618.  °°*  ^**''°^' 

{d)  Hedley  v.  Baimbridgi,  25  Jime  1842, 11  Law  Journal,  Queen's  Bench, 
293. 

(e)  HasUham  v.  Young,  5  April  1844,  5  Adolphus  &  Ellis,  Queen's 
Bench,  833. 

(g)  Chitty  on  Contracts,  9th  ed.,  p.  232. 
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professional  skill  of  any  one  of  their  number.  (A)   The  English 

cases  show  that  a  firm  will  also  be  held  responsible  for  the 

misappropriation  or  embezzlement  by  one  of  the  partners  of 

money  receiyed  in  the  ordinary  discharge  of  professional 

dnties;(t)  for  example,  money  recovered  under  a  joint  and 

several  power  of  attorney,  as  a  client's  share  of  a  fund  in 

court,(i)  or  a  sxun  sent  by  a  client  in  payment  of  a  bill  of 

costs  due  to  the  firm,(Q  or  to  make  arrangements  with  the 

client's  creditors,  (wi)     Similarly,  where  a  partner  receives 

money  from  a  client  for  the  express  purpose  of  a  special 

investment,  the  other  partners  are  liable  in  the  event  of  his 

misapplying  it,(n)  at  least  where  he  has  falsely  represented 

it  to  have  been  invested,  such  representation  being  regarded 

as  a  guarantee  by  the  firm,(o)  or  where  the  money  has  been 

paid  into  the  firm's  bank  account,  (j?)     But  as  it  is  the  duty 

of  scriveners,  and  not  necessarily  or  generally  part  of  the 

duty  of  English  attorneys  or  solicitors,  to  receive  deposits  of 

money  for  the  general  purpose  of  investment  when  a  good 

security  can  be  got,  such  receipt  of  money  by  one  partner 

will  not  bind  the  others  to  account  for  it,  without  proof  that 

they  authorised  or  assented  to  the  transaction. (9) 

Liabflitjof         18.  For  the  wrongful   acts  of  a  partner,   a  company 

parties  for    may  cvcu  be  held  liable  to  third  parties,  provided  such 

Sfart^f^    acts    have   been    committed    within     the    limits    of    his 

one  partner,  implied  agcucy.      A  firm  has  thus    been  held  liable    for 

money  belonging  to  third  parties,  received  by  a  partner  in 

{h)  Slater  v.  Henderson  &  Scott,  17  Jan.  1822,  1  S.  241  (N.  E.  229); 
Graham  v.  Hunter's  Trs.,  4  March  1831,  9  S.  543. 

(i)  Clark  on  Partnership,  p.  254. 

{k)  8t  AvJbyn  v.  Smart,  15  Dec.  1867,  6  Law  Reports,  Eqnity,  183; 
affirmed  24  June  1868,  3  Law  Reports,  Chancery  Appeals,  646. 

(/)  Moore  v.  SmUk,  Aug.  1861, 14  Beavan,  393.    See  also  Anderson  v. 
Rutherford,  19  Feb.  1835, 13  S.  488. 

(m)  Atkinson  v.  Machreth,  27  June  1866,  2  Law  Reports,  Equity,  570. 

(n)  Clark  on  Partnership,  p.  254;  JViUet  v.  Chambers,  23  May  1778,  2 
(yowpor,  814,  3  Ross's  Leading  Cases,  476. 

(o)  niair  V.  Bromley,  3  July  1847,  2  Phillip,  354. 

Ip)  Edgar  y.  Bames,  10  Nov.  1862,  31  Beavan,  579. 

(q)  Sims  V.  Brutton,  18  Nov.  1850,  20  Law  Journal,  Exchequer,  41 ; 
Ilarman  v.  Johnson,  29  April  1853,  2  Ellis  &  Blackburn,  61 ;  BaurdMm 
V.  Roche,  27  May  1858,  27  Law  Journal,  Chancery,  681. 
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the  ordinary  course  of  the  business  of  the  firm  ;(r)  as  well  as 
for  a  partner  carrying  on  an  action  without  authority, (s)  or 
making  fraudulent  representations,  such  as  misrepresenting 
the  nature  of  security  to  be  given  by  a  client  in  a  loan  trans- 
action. (^)  In  endeavouring  to  attach  such  liability  to  a  firm, 
it  is  always  a  very  material  circumstance  that  the  money 
has  been  paid  into  the  bank  account  of  the  co-partnery,  and 
wherever  funds  have  been  applied  to  the  purposes  of  a  firm 
by  the  fraud  of  one  of  its  partners,  they  may  be  recovered  by 
the  owner  identifying  them  in  the  custody  of  the  firm.(w) 
But  it  has  been  held  in  Englamd  that  an  attorney  cannot  by 
his  own  single  act  subject  his  co-partners  to  the  summary 
jurisdiction  of  the  court.(a;) 

19.  The  general  rule  of  law  is  applicable  to  a  pro-  Ooodwfflof 
fessional  partnership,  that,  "  when  the  partnership  is  dis-  P'^^'^p 
solved,  any  one  or  more  of  the  partners  may,  in  the  absence 
of  a  voluntary  agreement  to  the  contrary,  carry  on  the  busi- 
ness on  their  own  account ;  and  they  are  quite  entitled  to 
make  use  of  all  the  advantages  incidental  to  their  former 
connection  with  the  partnership.  It  has  even  been  held 
that  in  the  case  of  dissolution  by  death,  the  survivor  may 
make  use  of  the  name  of  the  late  firm.  .     .     It  seems 

settled  law  that  when  the  good-will  of  a  business  has  been 
sold  the  seller  may  recommence  a  similar  business  in  the 
immediate  neighbourhood  of  the  old  premises,  the  only  re- 
strictions on  this  right  being  that  in  the  case  of  a  firm  the 
sellers  shall  not  assume  the  old  name  or  represent  them- 
selves as  the  successors  of  the  former  concern."(y)  The  term 
"  good-will,"(2)  it  has  been  observed,  is  inapplicable  to  the 

(r)  Clark  on  Partnership,  p.  264  ;  Bridges  v.  BranfiU,  16  April  1841, 
12  Simon,  369.     See  also  Sadler  v.  Lee,  8  May  1843,  6  Beavan,  324. 

(«)  In  re  Manhy,  19  Dec.  1856,  26  Law  Journal,  Chancery,  313. 

(0  Brown  v.  Cuthill,  28  March  1828,  4  Mur.  474;  Sawyer  v.  Goodwin, 
11  June  1867,  36  Law  Journal,  Chancery,  578.  See  also  MTarlane  v, 
Donaldson,  12  May  1835, 13  S.  724. 

(u)  Clark  on  Partnership,  p.  255. 

(x)  In  re  Lawrence,  2  Aug.  1854,  23  Law  Journal,  Chancery,  791. 

{y)  Clark  on  Partnership,  p.  431. 

(2)  "  It  is  very  difficult  to  give  any  intelligible  meaning  to  the  term 
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business  of  a  professional  man ;  and  the  general  role,  that 
when  a  company  is  dissolved  the  good-will  must,  in  the  ab- 
sence of  any  special  agreement,  be  sold  for  behoof  of  all  con- 
cerned, does  not  apply  to  a  legal  firm,  as  a  professional 
man  cannot  be  forced  into  an  agreement  not  to  prosecute 
his  business  within  a  certain  area,  (a)  But  it  is  quite 
competent  for  a  practising  agent  voluntarily  to  agree  to 
relinquish  business  and  recommend  his  clients  to  another 
agent,  (6)  or  for  a  retiring  partner  to  bind  himself  to  allow 
the  remaining  partners  to  carry  on  the  business  in  his 
name.(c)  But  the  English  courts  have  always  shown  great 
reluctance  to  enforce  agreements  restraining  persons  from 
exercising  their  professional  employment,  as  not  only  being  to 
some  extent  restrictions  on  trade,  but  also  as  depriving  third 
parties  of  the  services  of  those  in  whom  alone  they  may 
have  confidence  ;(d)  and  the  general  principle  deducible  from 

*  good- will,'  as  applied  to  the  professional  practice  of  a  solicitor  in  this 
abstract  sense.  Where  a  trade  is  established  in  any  particular  place,  the 
good- will  of  that  trade  means  nothing  more  than  the  sum  of  money  which 
any  person  would  be  willing  to  give  for  the  chance  of  being  able  to  keep 
the  trade  connected  with  the  place  where  it  has  been  carried  on.  It  -was 
truly  said  in  argument  that  '  good-will '  is  something  distinct  from  the 
profits  of  a  business,  although  in  determining  its  value  the  profits  are 
necessarily  taken  into  account ;  and  it  is  usually  estimated  upon  so  many 
years'  purchase  upon  the  amount  of  these  profits.  But  the  term  '  good- 
will '  seems  wholly  inapplicable  to  the  business  of  a  solicitor,  which  has 
no  local  existence,  but  is  entirely  personal,  depending  upon  the  trust  and 
confidence  which  persons  may  repose  in  his  integrity  and  ability  to  con- 
duct their  legal  affairs.  I  can  perfectly  understand  a  solicitor  agreeing  to 
relinquish  his  business  in  favour  of  another,  and  to  use  his  best  endeavoois 
to  recommend  his  clients,  and  engaging  not  to  interfere  with  his  successor, 
by  a  stipulation  not  to  carry  on  business  within  a  certain  distance ;  but  to 
sell  the  good-will  without  anything  more,  and  without  arranging  any 
price,  would  be  an  agreement  incapable  of  being  enforced  by  specific  per- 
formance."— Per  Lord  Chancellor  Chelmsford,  in  Austen  v.  Boyes,  23  June 
1858,  2  De  Gex  &  Jones,  626. 

(a)  Clark  on  Partnership,  p.  431  ;   Fa/rr  v.  Pearce^  10  Feb.  1818, 
3  Maddock  74  ;  and  Spicer  v,  JameSf  Rolls,  M.T.,  1830. 

(6)  Bunn  v.  Ouy,  7  Nov.  1803,  4  East,  190. 

(c)  Thornbwry  v.  BeviU,  2  May  1842,  1  Young  &  Collyer's  Chancery 
Cases,  554. 

{d)  See  Bozen  v.  Farlow,  29  July  1816,  1  Merivale,  469 ;  Candier  v. 
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the  decisions  on  the  subject  is,  that  such  an  agreement  will 
not  be  held  as  binding,  unless  it  has  been  entered  into  for  a 
reasonable  consideration,  and  within  reasonable  limits  of 
time  or  distance,  (e)  It  is  not  very  easy  to  say  what  is  a 
reasonable  restriction ;  but  in  the  various  cases  the  courts 
have  sustained  stipulations  not  to  practise  for  two  years 
within  150  miles  from  London,  (e)  for  seven  years  within  50 
miles  of  Westminster, (/)  and  even  for  20  years  within  Great 
Britain,  (gr)  The  correctness  of  the  last  of  these  decisions 
has,  however,  been  questioned ;  (i)  and  more  recently,  where 
articles  of  partnership  between  London  solicitors  provided 
that,  in  the  event  of  any  of  them  retiring  he  should  be  paid 
the  marketable  value  of  his  share  of  the  good-will,  and 
should  not  practise  within  100  miles  of  the  General  Post 
Office,  it  was  held  that  the  good-will  must  be  taken  to  mean 
only  the  interest  which  the  retiring  partner  would  have  had 
if  he  had  remained  in  the  partnership  till  its  termination  by 
the  expiration  of  the  period  fixed  on  for  its  endurance. (fc) 
It  may  be  here  mentioned  that  an  articled  clerk  has  been 
held  bound  by  an  undertaking  in  his  indenture  that  at  the 
expiry  of  his  services  he  would  not  either,  directly  or  in- 
directly, interfere  or  be  concerned  as  an  attorney  with  any  of 
his  master's  clients.  (H) 

20.  As  our  law  formerly  stood,  it  was  illegal  for  a  law  Division  of 
agent  to  enter  into  any  agreement  or  arrangement  by  which  twJen  town 
he  might  participate  with  another  agent  in  the  profits  of  and  country 

,  ,  ,  agents  now 

litigation  in  a  court  in  which  he  himself  was  not  entitled  to  lawful 
practise,  (m)     But  it  is  now  declared  by  the  Law  Agents 

Candler,l6  Aug.  ISSl ,  J &coh,23l ; NicholUr.StreUan,^  Dec.  1843, 7  Beavan, 
42  ;  and  SwalUm  v.  IVallingford,  26  March  1848,  12  English  Jurist,  403. 

(e)  Mitchell  v.  Eeynolds,  1711,  1  Smith's  Leading  Cases,  6th  ed.,  356, 
where  all  the  cases  will  be  found  collected,  and  their  import  considered. 

(/)  Bunn  V.  Gwy,  supra  (6). 

(g)  Galsworthy  y.  Sirutty  14  Jan.  1 848, 1  Welsby  Hurlstone  &  Qoidon,  659. 

QC)  JVhittakerY.  Howe,  18  Jan.  1831,  3  Beavan,  383. 

(i)  1  Smith's  Leading  Cases,  6th  ed.,  pp.  369  and  374. 

(jfc)  Austen  v.  Boyes,  23  June  1868,  2  De  Gex  &  Jones,  626. 

(Z)  Nicholls  V.  Stretton,  5  Dec  1843,  7  Beavan,  42. 

(m)  Brash  v.  M'Kinnon,  9  March  1820,  20  F.C.  127  ;  A.  B.,  12  May 
1832,  10  S.  523,  affirmed  12  July  1833,  6  W.  &  S.  489. 
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Act  that  *' agreements  between  law  agents  acting  for  the 
same  client  to  share  fees  or  profits  shall  be  lawful.''(n)  This 
provision  not  being  retrospective,  such  agreements,  if  entered 
into  before  the  passing  of  the  Act  (5th  August  1873)  must 
be  regarded  ss  pacta  iUicita;  and  as  "  law  agent"  is  declared 
to  mean  persons  entitled  to  practise  as  agents  in  courts  of 
la-w  in  Scotland,  (o)  it  will  apparently  not  legalize  a  division 
of  profits  between  a  Scotch  law  agent  and  an  English  solici- 
tor, (p) 
Agency  21.  In  regard  to  the  division  between  town  and  country 

"***  agents  of  the  profits  of  litigation  in  the  supreme  courts,  it 
may  be  mentioned  that  in  England  the  ordinary  arrange- 
ment is  for  country  solicitors  to  receive  one-half  of  the  net 
profits  made  by  their  London  agents,  while  the  latter  do  not 
share  in  the  profits  of  the  country  solicitors,  (r)  But  except 
in  appeals  from  the  sheriff-court,  Edinburgh  agents  have 
much  more  work  and  responsibility  than  London  agents  in 
the  management  of  litigation  in  the  supreme  courts;  and 
the  scale  of  charges  in  the  Court  of  Session  is  too  low  to 
admit  of  an  equal  division  of  profits. 
Is  conntry  22.  It  may  be  right  to  caution  country  agents  against 

fOTtown  *  employing  whatever  Edinburgh  agent  will  allow  them  the 
^i^^  largest  share  of  his  fees;  for  although  under  the  former 
^videspro-  Bystem  a  country  agent  was  not  responsible  for  the  town 
agent  whom  he  was  obliged  to  employ,  it  may  reasonably  be 
doubted  whether  a  country  agent  who  enters  into  a  sort  of 
partnership  vnth  a  town  agent  to  divide  the  profits  of  litiga- 
tion should  not  be  held  responsible  for  the  misconduct  or 
negligence  of  such  town  agent  within  the  limits  of  his  autho- 


(n)  36  and  37  Vict.,  c  63,  §  21. 

(o)  '^  The  following  words  and  expressions  when  used  in  this  Act  shall 
have  the  meanings  hereby  attached  to  them  ;  that  is  to  say, '  Law  Agents' 
shall  include  Writers  to  the  Signet,  Solicitors  in  the  Supreme  Courts,  Pro- 
curators in  any  Sheriff  Court,  and  every  person  entitled  to  practise  as  an 
agent  in  a  court  of  law  in  Scotland." — 36  and  37  Vict,  c  63,  §  1. 

(p)  Gordon  v.  Dalaiell,  13  Jan.  1852,  15  Beavan,  351,  and  21  Law- 
Journal,  Chancery,  206.  See  also  §  18,112  of  Evidence  taken  by  the  Law 
Courts  Commission. 

(r)  §  12,213  of  Evidence  taken  by  the  Law  Courts  Commission. 


AGENTS,  CLERKS,  ETC.,  INTER  SE.        391 

rity,  more  especially  as  by  the  law  of  England  this  responsi- 
bility is  incurred  by  a  country  solicitor  who  employs  a 
London  agent.  («) 

23.  When  a  country  agent  has  a  personal  cause  of  his  Agreements 
own  in  the  Court  of  Session,  it   is  quite  common  for  his  town  and 
Edinburgh  agent  to  agree  to  conduct  it  on  the  understanding  ^^^  ^ 
that  he  is  to  be  paid  only  his  actual  outlays  unless  he  sue-  pe"OMi 
ceeds  in  recovering  his  professional  charges  from  the  oppo- 
site party.     Such  an  agreement  is  quite  lawful;  but  in  order 

to  obviate  any  difficulty  in  regard  to  the  mode  of  proving  it, 
the  country  agent  ought  to  obtain  from  the  Edinburgh  agent 
a  letter  or  other  writing  containing  a  distinct  statement  of 
the  footing  on  which  he  undertakes  the  employment  (^) 

24.  As  has  been  already  stated,  a  law  agent  authorised  Liability  of 
and  acting  for  a  client  whom  he  discloses  does  not  now  incur  employing 
any  liability  to  another  law  agent,  except  such  as  he  ex-  *°°'  *'" 
pressly  undertakes  in  writing;  but  in  the  absence  of  any  ex- 
press agreement,  a  Scotch  agent  seems  still  liable  to  any 
English  attorney  or  solicitor  that  he  may  employ  on  behalf 

of  a  client,  (w) 

25.  An  agreement  between  a  law  agent  and  a  messenger-  Diyision  of 
at-arms,  by  which  the  latter  undertakes  to  act  in  the  em-  mSalm^* 
ployment  of  the  agent  for  a  fixed  yearly  salary,  while  the  ^  °°**^- 
agent  is  to  draw  the  fees  and  emoluments,  is  a  poLcium 
iUicitum,  for  the  breach  of  which  an  action  will  not  be 
allowed,  (a?)      A  similar    agreement  with  a  notary-public 
seems  equally  objectionable,  as  both  messengers  and  notaries 

are  public  officers  who  are  bound  to  serve  all  the  lieges,  (y) 

(s)  See  ante,  p.  339. 
(0  AnUy  pp.  90  and  124. 
(u)  Ant$,  p.  148. 

(x)  Henderson  v.  Mackay,  20  Dec.  1832,  US.  226. 
(y)  Murray  v.  Taylor,  15  May  1828,  6  S.  802.      As  to  pleading  the 
illegality  of  sucli  agreements,  see  ante,  p.  126. 


392 


SOOIETIKS  OF  LAW  AGENTS. 


CHAPTER    XXVI. 


SOCIETIES  OF  LAW  AGENTS. 


'( 


How  af- 
fected by 
the  Law 
Agents 
Act. 


1.  As  has  been  already  stated,  the  Law  Agents  Act  renders 
it  unnecessary  for  any  law  agent  to  become  a  member  of  any 
society  or  faculty  of  law  agents,  and  allows  any  such  society 
to  admit  any  enrolled  law  agent  to  be  a  member  on  such 
terms  as  it  may  see  fit,  an  apprenticeship  to  a  member  being 
declared  no  longer  indispensable,  (a)  At  present  it  is  impoe- 
Bible  to  say  to  what  extent  the  various  Societies  will  relax 
their  regulations  in  regard  to  the  admission  of  appHcants. 
But  as  the  existing  regulations  are  not  likely  to  be  main- 
tained, a  statement  of  them  here  would  only  prove  mislead- 
ing; (6)  and  any  one  who  desires  to  become  a  member  of  any 
particular  Society  can  easily  ascertain  from  the  secretary  the 
terms  of  admission  at  the  time  of  his  application. 

The  following  are  the  Societies  formed  prior  to  the  Pro- 
curators Act  of  1865,  arranged  according  to  the  number  of 
their  members. 


Are  the 
Writers  to 
the  Signet 
an  incorpo- 
ratioQ? 


SOCIETY  OF  WRITERS  TO   THE  SIGNET. 

2.  Although  the  Writers  to  the  Signet  are  the  oldest  body 
of  law  agents  in  Scotland, (c)  it  is  uncertain  whether  they  form 


(a)  Ante,  pp.  23-24. 

(b)  The  existing  regulations  of  the  "Writers  to  the  Signet,  and  the  Soli- 
citors Act  of  1871,  containing  those  of  the  Solicitors  in  the  Supreme 
Courts,  are  printed  in  the  Appendix. 

(c)  See  short  historical  sketch  of  the  Society,  ante,  p.  9,  and  as  to  the 
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an  incorporation.  They  do  not  possess  any  charter  of  incor- 
poration; but  they  have  frequently  exercised  the  powers  of 
a  corporate  body.  In  one  case  in  which  they  were  sued  as 
"  the  Keeper,  Commissioners,  and  whole  Society  of  Clerks  to 
the  Signet,"  the  Court  of  Session  found  that,  "though  entitled 
to  all  the*  privileges  of  a  corporation,"  they  had  "  no  power 
by  their  own  authority  to  increase  their  legal  or  established 
fees;"(d)  and  this  judgment  was  aflSrmed  by  the  House  of 
Lords. (e)  In  a  subsequent  case  they  sued  as  "the  Keeper, 
Deputy-Keeper,  and  Society  of  Writers  to  His  Majesty's 
Signet;"  and  no  objection  was  taken  to  their  title. (gr)  In  a 
still  later  case,  in  which  the  Society  sued  a  member  who  had 
violated  the  regulations  of  the  society,  the  summons  was 
raised  in  name  of  the  keeper,  deputy-keeper,  and  certain  other 
persons,  but  not  including  all  the  members  of  the  society, 
"  all  Clerks  or  Writers  to  the  Signet,  and  Commissioners  for 
the  Society  and  Corporation  of  Clerks  to  the  Signet;  Eichard 
Hotchkis,  treasurer,  and  Eichard  Mackenzie,  Writer  to  the 
Signet,  procurator-fiscal  to  the  said  Society  ."(A)  The  Lord 
Ordinary  repelled  an  objection  stated  to  the  title  of  the  pur- 
suers, and  found  them  "  in  this  respect  entitled  to  all  the 
privileges  of  an  incorporation."  To  this  interlocutor  the 
Court  unanimously  adhered,  the  majority  of  the  judges  being 
of  opinion  that  the  two  previous  decisions  had  settled  that 
the  Society  was  entitled  to  all  the  privileges  of  a  corporation, 
while  the  Lord  President  thought  that,  whether  the  Society 
was  an  incorporation  or  not,  the  defender  was  bound  by  the 
regulations  which  he  had  subscribed.  On  appeal  to  the 
House  of  Lords,  this  judgment  was  reversed,  on  the  ground 
that  the  instance  was  defective,  whether  the  Society  was  an 
incorporation  or  not.(i)    Lord  Gifford,  by  whom  alone  the 

privileges  which  members  possess  in  addition  to  those  of  enrolled  law 
agents,  see  ante,  p.  75  et  stq. 

(d)  Solicitors  v.  Clerks  to  the  Signet,  26  Feb.  1800,  12  F.C,  372 ;  M. 
voce  College  of  Justice,  Appz.  No.  1 . 

(«)  7  April  1802,  4  Pat.  326. 

(^)  Writers  to  the  Signet  v.  Gairdner,  21  Jnne  1814, 17  F.C.  666. 

Qi)  Writers  to  the  Signet  v.  Graham,  13  Feb.  1823,  2  S.  214  (N. 
E.  190.) 

{%)  21  June  1826,  1  W.  &  S.  638. 


400 


SOCIETIES  OF  LAW  AGENTS. 


The  real  property  belonging  to  the  Faculty  is  of  very  con- 
siderable value. 
AnntuJ  It  niay  be  right  to  mention  that  for  many  years  past  the 

ofcierksMd  ^^^^1^7  ^^^^  held  an  annual  periodical  examination  of  clerks 
apprentices,  and  apprentices,  which  has  done  much  good  in  encouraging 
study.  The  competitors  have  been  divided  into  four  classes, 
according  to  the  number  of  years  that  they  have  served  as 
clerks  or  apprentices ;  and  a  prize  has  been  given  in  each  of 
these  classes  to  the  competitor  who  obtained  the  highest 
number  of  marks,  while  certificates  according  to  the  degrees 
of  merit  have  been  granted  to  the  other  competitors.  As 
this  examination  may  perhaps  be  continued,  the  subjects 
of  the  last  examination  are  printed,  as  a  specimen,  in  the 
Appendix  to  this  treatise. 


Iscorpo- 
nted. 


Office- 
'bearen. 


Nnmber  of 
xnemben. 

Meetiiigs. 


THE  SOCIETY  OF  ADVOCATES  IN  ABERDEEN. 

6.  This  Society  has  been  incorporated  since  1774.  (A)  On 
13th  May  1862,  a  royal  charter  was  obtained,  of  new  incor- 
porating the  Society  under  the  name  and  title  of  "The 
Society  of  Advocates  in  Aberdeen,**  corroborating  the  prior 
charters,  and  enlarging  the  powers  and  privileges  thereby 
conferred. 

The  office-bearers  of  the  Society  consist  of  a  President 
and  a  Treasurer,  a  Librarian,  a  Secretary  and  Factor  or 
Cashier  ;(t)  and  various  committees  are  annually  appointed 
to  manage  the  Society's  business. 

The  number  of  the  members  of  the  Society  is  at  present 
131. 

The  annual  general  meeting  of  the  Society  is  held  upon 
the  last  Tuesday  of  November,  when  the  office-bearers  are 
elected.  The  President,  or,  in  his  absence  or  on  his  refusal, 
any  five  members,  may  call  a  special  meeting  pro  re  natct. 
Seven  members  are  required  to  form  a  quorum  at  any  meet- 
ing; and  the  President,  whom  failing  the  Treasurer,  whom 
failing  any  other  member  to  be  appointed  by  the  meeting. 


(h)  See  brief  historical  sketch  of  the  Society,  ante,  p,  14. 
(i)  Mr  John  Clark,  34  MariBchal  Street 
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has  the  right  of  presidiDg,  and  has  a  casting  as  well  as  a  de- 
liberative vote. 

The  Society  have  erected  a  Hall,  Library,  and  Committee  Property 
Booms  for  their  meetings  and  for  transacting  their  ordinary  *"  ^"°^ 
business,  and  the  Library  now  contains  a  large  and  valuable 
collection  of  books.  The  Society  have  from  time  to  time  in- 
vested their  funds  in  the. purchase  of  lands,  which  are  now 
of  very  considerable  value.  Their  entire  funds  and  property 
amount  to  about  £73,000.  Of  this  sum,  about  £48,000  be- 
longs to  a  fund  for  the  benefit  of  the  widows  of  members, 
which  was  established  in  1823. 

SOCIETY  OF  PROCURATORS  AND  SOLICITORS  FOR  THE  CITY 

AND  COUNTY  OF  PERTH. 

6.  This  Society  was  instituted  in  1825,  and  incorporated 
by  royal  charter  in  1857.  The  number  of  members  is  at 
present  55.  The  oiBBce-bearers  are  a  President,  a  Vice- 
President,  a  Secretary  and  Treasurer,  (A;)  and  an  honorary 
Librarian;  atid  these,  together  with  five  other  members, 
form  a  Committee  of  Management-  The  general  meetings 
of  the  Society  are  held  on  the  last  Friday  of  March  and  the 
last  Friday  of  October,  the  latter  day  being  fixed  for  the 
election  of  the  office-bearers.  The  main  object  of  the 
Society  has  been  the  establishment  of  a  law  library,  con- 
taining almost  every  work  relating  to  the  profession. 

FACULTY  OF  PROCURATORS  AND  SOLICITORS  IN  DUNDEE. 

7.  This  Society  has  been  in  existence  since  the  end  of 
last  century,  and  was  incorporated  by  royal  charter  in  1819. 
The  number  of  members  is  at  present  52.  The  office- 
bearers are  a  Preses,  a  Vice-Preses,  a  Treasurer,  and  a 
Secretary  ;(Z)  and  these,  together  with  other  three  members, 
form  a  committee  for  the  management  of  an  excellent  law 
library.  Two  stated  general  meetings  are  directed  by  the 
charter  to  be  held  in  each  year,  viz.,  on  the  first  Thursday  of 

(k)  Mr  William  Reid,  Perth. 

(Q  Mr  J.  A.  Swanston,  31  Bank  Street 

2c 
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February,  when  the  oflBce-bearers  are  elected,  and  the  first 
Thursday  of  August.  The  Preses,  or,  in  case  of  his  death 
or  absence,  the  Vice-Preses,  may  summon  a  general  meeting 
of  the  Society  at  any  time,  on  twenty-four  hours'  notice,  and 
in  the  event  of  their  failing  or  refusing  to  do  so  when  required 
by  any  three  members,  the  requisitionists  may  themselves 
call  such  meeting. 

FACULTY  OF  PROCURATORS  IN  PAISLEY. 

8.  This  Society  was  incorporated  by  royal  charter  in 
1803.  (m)  There  were  then  14  members,  while  there  are 
now  45.  The  office-bearers  consist  of  a  President  or  Dean  of 
Faculty,  a  Council  of  Managers,  consisting  of  three  mem- 
bers, a  Treasurer,  a  Fiscal,  and  a  Clerk. (n)  The  stated 
general  meetings  are  held  on  the  first  Friday  of  June  and 
the  first  Friday  of  November  in  each  year.  The  Dean  may 
summon  a  meeting  at  any  time,  on  twenty-four  hours'  notice, 
and  he  is  bound  to  do  so  upon  a  requisition  signed  by  any 
five  members ;  and  in  the  event  of  his  absence  or  failure,  it 
is  within  the  power  of  any  seven  members  to  call  such 
meeting.  When  the  Dean  is  present,  he  presides ;  and  nine 
members  form  a  quoinim.  The  Faculty  possess  a  Library, 
which  is  under  the  charge  of  a  committee  of  five  members, 
of  whom  the  Treasurer  must  be  one.  There  is  also  a  fund 
in  connection  with  the  Faculty  for  the  support  of  decayed 
members  and  the  widows  and  children  of  deceased  members. 
The  annuity  payable  to  each  widow^  is  at  present  £25 ;  and 
in  the  event  of  a  member  dying  without  leaving  a  widow,  an 
allowance  is  made  to  any  child  or  children  that  he  may  leave 
under  the  age  of  fourteen.  The  funds  of  the  Faculty,  which 
at  present  amount  to  £10,046,  must  never  be  reduced  below 
£3500. 

SOCIETY  OF  SOLICITORS  OF  BANFFSHIRE. 

9.  This  Society  was  incorporated  by  royal  charter  in  1840. 
There  are  at  present  25  members.     The  office-bearers  are  a 

(m)  See  ante,  p.  18. 

(n)  Mr  John  Bartlemore,  County  Buildings. 
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President,  a  Secretary,  (o)  and  a  Treasurer.  The  annual 
general  meeting  of  the  Society  is  held  on  the  second  Friday 
of  December,  when  the  oflBce-bearers  are  elected.  It  is 
within  the  power  of  the  President,  whom  failing  of  any  seven 
members,  to  call  special  meetings  at  any  time.  The  funds 
of  the  Society  are  appropriated  to  the  support  of  decayed 
members,  and  of  the  widows,  children,  and  other  relations 
of  deceased  members.  There  is  also  a  library  in  connection 
with  the  Society. 


SOCIETY  OP   SOLICITORS  BEFORE  THE  COMMISSARY,    SHERIFF,  AND 

CITY  COURTS  OF  EDINBURGH. 

10.  This  Society  was  incorporated  by  royal  charter  in 
1780.  (p)  The  members  are  generally  called  Solicitors-at-Law, 
and  their  number  is  at  present  23.  The  office-bearers  are  a 
Preses,  Vice-Presos,  Treasurer,  Fiscal,  Clerk, (g)  and  Audi- 
tor, besides  various  committees,  &c.  Two  general  meetings 
are  held  annually  in  terms  of  the  charter,  on  the  last 
Friday  of  March  and  the  last  Friday  of  August ;  and  two 
other  general  meetings  are  held  on  the  last  Fridays  of  May 
and  November.  It  is  also  within  the  power  of  the  Preses, 
whom  failing  the  Vice-Preses,  and  in  case  of  their  refusal  or 
undue  delay,  then  of  any  five  members,  to  call  a  special 
meeting.  Five  members  form  a  quorum  at  all  meetings ; 
and  in  the  event  of  the  absence  of  the  Preses  or  Vice-Preses, 
the  members  present  elect  one  of  their  own  number  to  pre- 
side. The  funds  of  the  Society  are  appropriated  to  the  pur- 
poses directed  by  the  Society,  and  particularly  to  the  support 
of  decayed  members  and  of  the  widows  of  members.  The 
annuity  payable  to  each  widow  is  at  present  £30 ;  and  in  the 
event  of  a  member  dying  without  leaving  a  widow,  or  on 
the  death  of  a  widow,  an  allowance  is  made  to  any  child  or 
children  so  left  under  the  age  of  sixteen.  The  library  of  the 
Society  is  under  the  charge  of  five  curators. 


(o)  Mr  William  Coutts,  Banff. 

{p)  See  short  historical  sketch  of  the  society,  anU,  p.  17. 

(q)  Mr  Geo.  M.  Wood,  53  George  IV.  Bridge. 
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SOCIETIES  mCOBPOBATED  UNDER  THE  PROCURATORS  ACT. 

11.  There  are  twenty-three  Societies  of  Law  Agents  incor- 
porated under  the  provisions  of  the  "  Procurators  (Scotland) 
Act,  1865."  Their  names  have  ahready  been  mentioned,  (r) 
and  as  their  number  renders  impossible  any  detailed  state- 
ment regarding  them  in  this  treatise,  reference  must  be  made 
to  the  Scottish  Law  List  for  information  regarding  their 
numbers,  office-bearers,  and  general  meetings.  It  may, 
however,  be  mentioned  that  most  of  them  have  got  libraries, 
and  several  of  them  have  established  funds  for  the  support 
of  the  widows  of  members.  The  Law  Agents  Act  of  1873 
repeals  the  Procurators  Act  from  and  after  1st  Febniary ,  but 
it  expressly  provides  that  "  such  repeal  shall  not  prevent 
societies  which,  prior  to  the  passing  of  this  Act,  were  formed 
under  the  said  Act  from  continuing  to  exist  as  incorporated 
societies,  and  electing  such  office-bearers  as  they  please,  and 
admitting  members  on  such  terms  as  they  see  fit ;  provided 
always  that  it  shall  not  be  necessary  for  any  agent  admitted 
imder  this  Act  to  become  a  member  of  any  such  society •**(«) 

UNINCORPORATED  SOCIETIES. 

12.  There  are  at  present  three  unincorporated  Societies  of 
Law  Agents,  .viz.,  the  Associated  Procurators  of  Wigton- 
shire,  the  Society  of  Writers  in  Glasgow,  and  the  Society 
of  Writers  in  the  county  of  Ayr.  The  Society  of  Writers  in 
Glasgow,  (0  instituted  in  1865,  is  composed  of  66  members, 
all  duly  licensed  legal  practitioners,  though  many  are  not 
practitioners  in  any  court,  (t*)  The  leading  object  of  the 
Society  has  been  to  give  united  expression  to  the  opinions 
of  members  on  legal  and  professional  questions,  and  it  has 
exercised  considerable  influence  since  its  institution. 

(r)  Ante,  p.  19,  note  (d), 
(«)  36  and  37  Vict.  c.  63,  §  26. 

(t)  Secretary,  Mr  P.  Y.  Black,  137  West  George  Street 
(u)  Most  of  these  will  probably  be  admitted  as  law  agents,  nnder  aect^ 
25  of  the  Law  Agents  Act. 


sf. 

V 


r 


APPENDIX 


^ 


APPENDIX. 


I -ACTS  OF  PAKLIAMENT. 


28^  &  29°  VICTORIiE  pGIN^. 

CAP.  LXXXV. 

An  Act  to  amend  the  Laws  relating  to  Procurators  in  Scotland. — 

[5th  July  1865.] 

Whereas  the  number  of  Procurators  practising  before  the  Infe- 
rior Courts  in  Scotland  has  of  late  years  greatly  increased,  and  the 
interests  entrusted  to  the  care  of  such  procurators  have  risen  in 
importance :  And  whereas  it  is  desirable  to  improve  the  qualifica- 
tions and  standing  of  the  members  of  that  branch  of  the  legal  pro- 
fession, and  to  regulate  the  mode  of  admitting  them  to  practice, 
and  to  confer  corporate  powers  on  certain  faculties  and  societies : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : — 

I.  The  following  words  and  expressions  when  used  in  this  Act  jnterpre- 
shall  have  the  meanings  hereby  assigned  to  them,  unless  there  be  tation  of 
something  in  the  subject  or  context  inconsistent  with  or  repugnant  ^"^s- 
to  such  construction  ;  that  is  to  say, 

**  Inferior  Court '  shall  embrace  SheriiF  Courts,  Commissary 
Courts,  Burgh  Courts,  Admiralty  Courts,  Dean  of  Gruild 
Courts,  Justice  of  Peace  Courts,  and  all  other  Courts  of  Law 
having  only  local  jurisdiction  in  Scotland  : 
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^'  Procurators  "  shall  include  all  persons  who  have  already  been 

admitted  as  procurators  in  any  Sheriff  Court  in  Scotland,  or  as 
%  members  of  the  Incorporated  Society  of  Writers  in  Dundee,  or 

who  shall  hereafter  be  admitted  as  Procurators  under  tbis 

Act: 
*'  Sheriff"  shall  include  Steward,  but  not  Sheriff  Substitute  or 

Steward  Substitute : 
''Sheriff  Clerk"  shall  mean  Sheriff  Clerk  Depute  as  well  as 

Sheriff  Clerk,  and  shall  include  Steward  Clerk  and  Steward 

Clerk  Depute : 
"  County"  shall  include  Stewartry. 

No  person  H.  No  person  shall  hereafter  act  or  practise  as  a  Procurator 

OTocuriSor  ^©^^r®  *°y  Inferior  Court,  or  assume  the  name  or  title  of  proca- 
uDlessi-^  rator,  unless  prior  to  the  passing  of  this  Act  he  shall  have  been 
already  or  ^yj\y  admitted  a  Procurator,  or  unless  subsequently  to  the  passing 
a^^ted  ^^  ^^^^  ^^^  ^^  shall  be  admitted  a  Procurator  pursuant  to  the  direc- 
pursoant  to   tions  and  regulations  of  this  Act. 

this  Act. 

Commis-  III.  From  and  after  the  passing  of  this  Act  the  Commissioners 

Bionera  of  ^f  Stamps  and  Taxes  and  their  officers  shall,  previous  to  issuing 
tolfflue  Cer-  any  stampe^  certificate  to  any  person  applying  for  the  same  who 
tificates  has  not  previously  had  issued  to  him  a  like  certificate,  require  evi- 
exccpt  to  (Jence  that  such  person  is  either  a  Writer  to  the  Signet,  or  a  Soli- 
persons,  citor  before  the  Supreme  Courts,  or  a  Notary  Public,  or  that  be  bas 
been  admitted  a  Procurator. 

Requisites  IV.  No  person  shall  hereafter  be  deemed  admissible  as  a  Procn- 

TOrK«is  to     ^^^^  unless  he  shall  be  of  the  full  age  of  twenty-one  years,  and 
be  admitted,  shall  have  been  bound  under  an  indenture  in  writing  to  serve, 
except  as  herein-after  provided,  at  least  four  years  as  an  apprentice 
to  a  master  declared  by  this  Act  to  be  competent,  and  shall  have 
duly  served  his  said  apprenticeship  by  personal  attendance  in  the 
office  of  such  master  or  in  the  office  of  some  other  master  to  whom 
his  indenture  may  have  been  transferred,  as  herein-after  provided, 
and  unless  he  shall  have  been  reported  qualified  for  admission  after 
an  entrance  examination  in  manner  herein-after  specified :  Provided 
always,  that  any  person  who  may  before  the  passing  of  this  Act 
have  served,  or  may  be  at  the  date  thereof  in  course  of  serving,  an 
apprenticeship  for  a  shorter  term  than  four  years,  in  such  form  as 
would  have  qualified  him  for  admission  under  the  provisions  of  the 
Act  of  Sederunt  of  the  Lords  of  Council  and  Session,  dated  tenth 
day  of  July  One  thousand  eight  hundred  and  thirty  nine,  chapter 
five,  shall  be  deemed  admissible,  in  so  far  as  regards  apprenticeship, 
if  he  have  served  or  shall  serve,  either  as  an  apprentice  or  clerk  to 
the  same  or  some  other  competent  master,  such  further  term  aa 
may  be  sufficient  along  with  his  previous  service  to  complete  the 
full  term  of  four  years,  and  if  he  shall  have  been  reported  qualified 
as  aforesaid,  and  such  service  may  be  instructed  by  a  certificate 
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under  the  band  of  Bach  master,  or  otherwise,  as  herein-after 
provided. 

V.  Provided  also,  that  any  person  who  shall  have  taken  a  Degree  Requisites 
in  Arts  in  any  one  of  the  Universities  of  Great  Britain  or  Ireland,  Restricted 
or  who  shall  be  a  member  of  any  of  the  Councils  of  the  Scottish  ^^g^^ 
Universities,  shall  be  deemed  admissible  as  a  Procurator,  in  so  far 

as  regards  apprenticeship,  if  he  shall  have  served  an  apprenticeship 
under  indenture  as  aforesaid  for  the  shorter  period  of  three  years, 
and  such  person  shall  not  be  obliged  as  a  part  of  his  entrance 
examination  to  undergo  an  examination  in  general  knowledge. 

VI.  In  reference  to  all  apprenticeships  and  clerkships  to  be  Who  shall 
entered  into  in  terms  of  this  Act,  any  Writer  to  the  Signet  or  ^  deemed 
Solicitor  before  the  Supreme  Courts,  or  Procurator  or  Sheriff  Clerk,  ^aasterT 
shall  be  deemed  a  competent  master  in  the  case  of  a  person  seeking 

to  qualify  himself  as  a  Procurator. 

VII.  In  case  any  master  with  whom   any  person  shall  have  Provision  in 
entered  into  any  apprenticeship  or  clerkship  as   aforesaid   shall,  case  master 

•  •  oi  nersons 

during  the  currency  of  the  term  of  such  apprenticeship  or  clerk-  entering  into 
ship  die,  or  become  bankrupt,  or  cease  to  practise,  or  be  unable  to  apprentice- 
continue  to  employ  such  apprentice  or  clerk,  it  shall  be  lawful  for  ^^^'*^' 
the  Sheriff  of  the  county  or  Sheriff  Substitute  of  the  county,  ward, 
district,  or  division  in  which  such  apprenticeship  or  clerkship  is  being 
served,  upon  the  application  of  such  apprentice  or  clerk,  as  the  case 
may  be,  to  direct  the  indenture  or  agreement  of  clerkship  to  be  dis- 
charged, or  to  authorize  the  term  of  service  to  be  completed  with 
any  other  master  declared  competent  by  this  Act  and  named  in  such 
application,  without  prejudice   to  the  voluntary   transfer  of  any 
apprenticeship  or  clerkship  to  a  competent  master  mutually  agreed 
upon,  and  made  in  writing. 

VIII.  Any  apprentice  who,  either  before  or  after  the  passing  of  One  year  of 
this  Act,  has  entered  into  an  indenture  for  any  period  exceeding  indenture 
three  years,  and  who  may  be  desirous  of  making  himself  acquainted  cur^r^miy 
with  the  forms  of  procedure  in  the  Supreme  Courts,  or  with  the  be  com- 
mode of  conducting  business  in  any  county  other  than  that  in  which  ^g^kslS*^ 
he  has  bound  himself  to  serve,  may,  in  lieu  of  the  last  year  of  his 

said  apprenticeship,  with  the  consent  of  his  master,  substitute  a 
term  of  service  as  clerk  for  not  less  than  one  year  with  a  Writer  to 
the  Signet  or  Solicitor  before  the  Supreme  Courts,  or  with  a  Procu- 
rator practising  in  such  other  county,  which  service  as  clerk  shall 
be  equally  effectual  for  the  purpose  of  admission  as  if  such  appren- 
tice had  completed  the  full  term  of  his  apprenticeship. 

IX.  All  indentures  which  shall  after  the  passing  of  this  Act  be  indentures 
entered  into  with  the  intention  of  qualifying  the  apprentice  for  to  be  re- 
admission  in  terms  of  this  Act  shall  be  recorded  in  the  Register  of  corded  and 
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service  to  Probative  Writs  of  the  county  where  the  same  shall  have  been 
be  certified,  entered  into,  within  six  months  from  the  date  fixed  therein  for  the 
commencement  of  the  term  of  apprenticeship,  and  upon  the  expira- 
tion thereof  such  indenture,  with  a  certificate  endorsed  thereon, 
under  the  hand  of  the  master  with  whom  such  apprenticeship  was 
completed,  setting  forth  that  the  party  has  actually  and  bona  fide 
served  the  apprenticeship  set  forth  in  the  application  for  admission 
as  required  by  this  Act,  may  be  received  as  evidence  of  such  appren- 
ticeship having  been  duly  served. 

Agreements         X.  No  service  as  clerk,  in  terms  and  for  the  purposes  of  this  Act, 
to  serve  as    entered  into  after  the  passing  thereof,  shall  be  held  a  qualification 
beinwriting  ^^^  admission  as  aforesaid,  unless  the  agreement  to  serve  as  clerk 
and  proved,  for  a  specified  time  shall  be  entered  into  in  writing  before  the  com- 
mencement of  service  ;  and  the  production  of  a  written  agreement, 
with  a  certificate  under  the  hand  of  the  master  of  the  time  haviug 
been  actually  and  bona  fide  served  by  personal  attendance  in  his 
oflSce,  may  be  received  as  evidence  of  service ;  provided  that  in  case 
of  the  death  or  incapacity  of  the  master  the  Sheriff  shall  be  entitled 
to  receive  such  other  evidence  of  service  of  apprenticeship  or  clerk- 
ship as  shall  seem  to  him  reasonable  and  satisfactory. 


Admission 
and  en- 
trance ex- 
amination. 


XI.  The  admission  of  Procurators  shall  as  heretofore  proceed 
on  the  application  of  any  duly  qualified  person  to  the  Sheriff  of  the 
county  within  which  he  wishes  to  practise ;  but  such  applicant  shall 
prior  to  admission,  except  as  herein-after  provided,  undergo  aji 
entrance  examination  in  regard  both  to  general  knowledge  and  to 
law,  and  legal  training  and  practice,  on  a  remit  made  by  the  Sheriff 
to  the  examiners  herein-after  mentioned,  and  no  further  procedure 
shall  be  had  on  such  application  until  the  applicant  shall  have  been 
reported  by  the  examiners  qualified  for  admission :  Provided  al- 
ways, that  no  entrance  examination  shall  bo  required  if  the  appli- 
cant for  admission  be  a  Writer  to  the  Signet,  or  a  Solicitor  before 
the  Supreme  Courts,  or  hold  a  degree  of  Bachelor  of  Laws  granted 
by  a  Scottish  University  after  the  twelfth  day  of  July  Eighteen 
hundred  and  sixty-two;  nor  shall  the  provisions  of  this  Act  in 
regard  to  the  term  of  service  apply  to,  nor  shall  any  entrance  exami- 
nation in  general  knowledge  be  required  from,  any  person  who  is 
under  indenture  at  the  passing  of  this  Act,  or  who  may  have  com- 
pleted the  term  of  apprenticeship  prior  to  the  passing  of  this  Act ; 
provided  also,  that  the  Sheriff  of  any  cpunty  to  whom  an  application 
for  admission  shall  be  made  by  any  person  who  has  been  already 
admitted  a  Procurator  in  another  Sheriff  Court  shall  be  entitled  to 
admit  the  said  person,  and  also  to  dispense  with  such  entrance 
examination,  if  he  shall  see  fit,  after  hearing  the  incorporated 
Faculty  or  Society  of  Procurators  practising  in  the  county,  ward, 
district,  or  division  in  which  such  application  is  made. 


XII.  On  the  production  of  the  certificate  of  apprenticeship  or  of 
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apprenticeship  and  clerkship,  as  herein-before  provided,  and  of  a  Mode  of 
certificate  under  the  hands  of  the  examiners  of  the  applicant  being  admission, 
duly  qualified  in  regard  both  to  general  knowledge  and  to  law  and 
legal  training,  or  of  written  evidence  that  the  applicant  falls  within 
some  of  the  exceptions  herein-before  contained,  the  Sheriff  may, 
unless  he  see  cause  to  the  contrary,  admit  the  applicant  as  a  procu- 
rator in  his  court,  and  such  admission  shall  qualify  the  person 
admitted  to  practise  therein  and  in  all  the  other  Inferior  Courts 
held  within  the  county ;  provided  that  where  the  mode  of  admitting 
procurators  in  any  county  is  regulated  by  Koyal  Charter  conferring 
exclusive  privileges  on  any  Faculty  or  Society  of  Procurators  prac- 
tising in  such  county,  or  by  any  usage  following  thereon,  such  mode 
of  admission  shall  not  be  altered  by  anything  in  this  Act  contained 
without  the  express  consent  of  such  Faculty  or  Society. 

XIII.  The  Sheriff  Clerk  of  each  county,  or  of  each  ward,  dis-  Names  of 
trict,  or  division,  when  a  county  is  so  divided,  shall  keep  a  register  prooirators 
in  a  separate  book,  to  be  called  the  **  Register  of  Procurators,"  in  tered.'^^" 
which  he  shall  insert  the  names  of  all  such  persons  then  in  life  as 

may  have  been  duly  admitted  procurators  before  the  Sheriff-Court 
of  such  county,  ward,  district,  or  division  prior  to  the  passing  of 
this  Act,  and  shall  arrange  such  names  in  the  order  of  the  dates  of 
admission  of  such  persons  respectively,  and  likewise  of  every  person 
who  shall  subsequently  to  the  passing  of  this  Act  be  admitted  a 
procurator  before  such  court,  pursuant  to  the  directions  and  regula- 
tions herein  contained,  specifying  in  the  register  the  date  of  such 
admission,  and  shall,  as  occasion  requires,  make  the  alterations  on 
said  register  rendered  necessary  by  death  or  otherwise,  and  said 
register  shall  be  patent  to  all  the  lieges,  and  an  extract  therefrom 
subscribed  by  the  sheriff  clerk,  certifying  the  admission  of  any 
procurator,  and  specifying  the  date  thereof,  and  for  which  extract 
a  fee  of  two  shillings  and  sixpence  shall  be  payable,  shall  be  suffi- 
cient evidence  of  the  facts  therein  set  forth. 

XIV.  In  any  county,  ward,  district,  or  division  of  a  county  in  Procnratora 
which  there  does  not  at  the  date  of  the  passing  of  this  Act  exist  an  "^ay  fo^ni 
Incorporated  Faculty  or  Society  of  Procurators,  it  shall  be  lawful  when^mim- 
for  the  procurators  of  such  county,  ward,  district,  or  division,  pro-  bcr  is  ten  or 
vided  their  number  exceeds  ten,  voluntarily  to  form  themselves  into  upwards. 

a  society,  by  the  assent  given  in  writing  of  at  least  three-fourths  of 
their  number,  and  on  such  writing  being  recorded  in  the  court 
books  of  the  county,  district,  division,  or  ward,  such  society  shall 
ipso  facto  be  held  to  be  incorporated  under  such  name  or  title  as 
shall  in  such  writing  be  fixed,  and  shall  include  all  the  procurators 
of  such  county,  ward,  district,  or  division,  and  thereafter  such 
faculty  or  society  shall  have  power  in  its  corporate  name  to  sue  and 
be  sued,  and  to  acquire,  hold,  and  transfer  property,  heritable  and 
moveable,  and  also  from  time  to  time  to  adopt  such  constitution 
and  bye-laws  for  the  management  of  the  affairs  of  the  society  as  the 
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sheriff  of  such  county,  ward,  district,  or  division  shall,  on  application 
made  to  him,  approve  of,  and  shall  possess  such  other  powers  as  by 
law  belong  to  an  incorporation. 

How  to  be  XV.  In  the  event  of  the  number  of  procurators  in  any  county, 

'"ted^h  w*rd,  district,  or  division  being  less  than  ten  but  more  than  three, 
number  less  ^^  shall  be  competent  to  them,  or  to  not  less  than  three-fourths  of 
than  ten.  their  number,  by  their  assent  given  in  writing,  to  combine  with  the 
procurators  in  any  one  or  more  counties,  wards,  districts,  or  divi- 
sions, to  form  themselves  into  a  society  of  procurators  under  this 
Act,  provided  the  aggregate  of  the  whole  shall  be  at  least  ten ;  and 
on  such  assent  being  given  in  writing,  and  recorded  in  the  court 
books  of  each  of  the  said  counties,  wards,  districts,  or  divisions, 
such  society  shall  in  all  respects,  for  the  purposes  of  this  Act,  be 
entitled  to  the  same  corporate  powers  and  privileges  as  any  other 
society  formed  under  this  Act ;  or  otherwise,  in  the  event  of  no 
such  combination,  the  procurators  of  any  county,  ward,  district,  or 
division  whose  number  is  less  than  ten  shall  be  entitled  individually 
to  become  members  of  the  society  of  procurators  formed  in  any 
other  county,  ward,  district,  or  division,  in  terms  of  this  Act,  and 
who  shall  be  willing  to  receive  them,  and  they  shall  on  being  duly 
admitted  become  members  of  said  society :  Provided  always,  that  in 
case  of  the  procurators  in  two  or  more  counties  combining  to  form 
a  society  as  aforesaid,  the  Sheriff  of  the  county  having  the  largest 
number  of  procurators  at  the  time  such  society  is  formed  shall 
alone  exercise  the  functions  which  are  conferred  on  Sheriffs  by  this 
Act  in  relation  to  such  societies. 


Powers  t)f 
incorpo' 
rated  facul- 
ties and 
societies. 


XVI.  Every  Faculty  or  Society  of  Procurators  already  incor- 
porated, or  which  shall  after  the  passing  of  this  Act  be  incorporated, 
in  terms  thereof,  shall  from  time  to  time,  subject  to  the  approval  of 
the  Sheriff,  issue  regulations  for  the  preliminary  examination  in  the 
elements  of  general  knowledge  of  persons  desirous  of  entering  into 
indentures  of  apprenticeship  with  any  procurator  of  their  court  or 
the  sheriff's  clerk,  and  without  such  examination,  and  the  person 
undergoing  the  same  being  reported  qualified,  such  indenture  shall 
be  of  no  force  or  effect  for  the  purpose  of  admission  as  aforesaid ; 
and  such  Society  may  also,  if  it  sees  fit,  subject  in  like  manner  to 
the  approval  of  the  Sheriff,  impose  a  curriculum  of  legal  study  on 
the  apprentices  serving  their  time  to  the  members  of  such  faculty 
or  society,  and  may  institute  compulsory  examinations  in  law  and 
in  legal  training  and  practice  of  such  apprentices  at  the  end  of  the 
second,  third,  and  fourth  years  of  their  apprenticeship,  under  such 
regulations  as  to  extending  the  period  of  apprenticeship,  in  case  of 
failure  satisfactorily  to  undergo  such  examinations,  as  may  be  esta- 
blished by  and  under  authority  of  the  General  Council  herein -after 
appointed ;  and  any  society  hereafter  to  be  incorporated  may  esta- 
blish a  fund  for  the  benefit  of  indigent  members  and  of  the  widows 
and  children  of  members,  and  provide  for  the  use  of  the  members 
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of  the  society  a  law  library,  to  be  managed  in  such  manner  as  may 
be  settled  by  the  byelaws,  and  for  these  and  other  purposes  may 
exact  payment  of  such  entrance  fees  from  parties  applying  to  be 
admitted  as  procurators,  and  such  annual  contribution  from  each 
member  of  the  society,  as  may  from  time  to  time  be  fixed  by  the 
society,  and  be  approved  of  by  the  sheriff  as  aforesaid;  and  in 
counties  where  no  such  society  exists  it  shall  be  in  the  power  of  the 
sheriff  to  order  and  enforce  the  preliminary  and  intermediate  exam- 
inations aforesaid. 

XVII.  The  Dean,  President,  or  other  chief  oflRce  bearer  of  each  General 
of  the  several  F«wulties  or  Societies  of  Procurators  already  incor-  C^^'"**^*^ 
porated,  or  which  shall  after  the  passing  of  this  Act  be  incorporated 

in  terms  thereof,  or  in  his  absence  the  Sub-Dean,  Vice-President,  or 
other  member  of  such  faculty  or  society  elected  to  act  in  his  place, 
shall  form  a  General  Council  of  Procurators  for  the  purpose  of  ex- 
ercising the  powers  conferred  upon  them  by  this  Act,  and  shall  meet 
at  least  once  in  each  year  at  such  time  and  place  as  may  be  fixed  in 
manner  herein-after  provided,  any  five  members  of  such  Greneral 
Council  being  a  quorum. 

XVIII.  The  first  meeting  of  such  General  Council  shall  be  held  General 
at  Edinburgh  on  Monday  the  thirtieth  day  of  October  One  thousand  ^e^f^n^*** 
eight  hundred  and  sixty-five,  at  one  o'clock,  within  the  Sheriff  Court-  frame  bye- 
house,  and  the  members  present,  after  choosing  an  interim  chair-  ^^s- 
man,  shall  appoint  a  committee  of  their  number  to  frame  a  draft  of 

the  byelaws  herein-after  mentioned,  with  instructions  to  report 
sucb  draft  to  an  adjourned  meeting,  to  be  held  at  a  time  and  place 
to  be  then  fixed ;  and  it  shall  be  lawful  for  such  adjourned  meeting, 
or  any  other  meeting  held  by  adjournment,  to  adopt  the  said  bye- 
laws  with  or  without  amendments. 

XIX.  The  byelaws  to  be  so  framed  and  adopted  shall  provide  Office- 
for  the  yearly  appointment  of  office  bearers,  and  in  particular  of  a  ^*rers  aud 
President,  and  for  the  time  and  place  of  all  meetings  of  the  General  place  of 
Council  and  Office  Bearers,  and  for  the  mode  of  calling  the  same,  lutur® 
and  for  all  other  regulations  necessary  for  beneficially  transacting  J^^^p-^  ^ 
the  business  committed  to  the  General  Council  by  this  Act,  and  for  pointed, 
the  future  amendment  of  such  bye-laws,  if  necessary. 

XX.  The  General  Council  shall  prescribe  a  curriculum  of  legal  Power  to 
study  for  persons  intending  to  apply  for  admission  as  Procurators,  ^°"®*?J 
and  shall  by  themselves,  or  by  one  or  more  Committees  of  their  p^^cribe^a 
number,  and  with  such  assistance  as  the  Council  may  see  fit  to  ap-  curriculum 
point,  act  as  examiners  of  persons  applying  for  admission  as  pro-  g^Jj^JJ^^ 
curators,  and  shall  as  soon  as  may  be  after  the  passing  of  this  Act  frame  regu- 
frame  regulations  as  to  the  subjects  both  in  general  knowledge  and  Nations  as  to 
law,  and  legal  training  and  practice,  in  which  all  persons  applying  ^°^J®^'  ^ 
for  admission  after  a  certain  date  to  be  therein  fixed  shall  be  ex- 
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amined  as  herein-before  provided,  in  order  to  ascertain  that  they 
are  in  these  respects  qualified  for  admission,  and  also  regulations  as 
to  extending  the  period  of  apprenticeship  of  apprentices  failing  to 
undergo  satisfactorily  the  compulsory  examinations  herein-before 
provided,  and  may,  if  need  be,  vary  such  curriculum  and  regulations 
to  suit  the  peculiar  circumstances  of  any  county,  and  may  also  from 
time  to  time  thereafter  alter  and  amend  such  regulations  re- 
spectively. 

Such  regu-  XXI.  The  curriculum,  regulations,  and  bye-laws  to  be  framed 

^b^°^ud^t^  by  the  General  Council  as  aforesaid,  or  any  future  alterations  or 
SheriflFs  amendments  thereof,  shall  be  of  no  force  or  effect  unless  the  same 
convened  as  have  been  submitted  to  the  Sheriffs  of  ^Scotland  convened  as  directed 
Vict  c  119  ^y  ^^®  ^^^  ^^^  ^^^  second  Victoria,  chapter  one  hundred  and  nine- 
and  ap-  '  teen,  section  thirty-two,  and  reported  on  by  the  meeting  so  convened, 
proved  by  or  any  adjourned  meeting  of  the  Sheriffs,  to  the  Lord  President  of 
dent,  Lord  *^®  Court  of  Session,  the  Lord  Justice  Clerk,  and  the  other  Judges 
Justice-  of  the  Court  of  Session,  and  have  been  approved  of  by  them,  and 
J^"^'  *°f^  until  the  said  regulations  are  so  approved  of  the  rules  in  operation 
the  Court  in  each  county,  ward,  or  district  for  the  examination  of  persons  ap- 
of  Session,     plying  for  admission  shall  continue  in  force. 


General  XXII.  The  General  Council  shall  also  from  time  to  time  ^x. 

Council  to  the  times  and  places  at  which  such  examinations  may  most  con- 
and  place  veniently  be  conducted,  and  shall  also,  subject  to  the  approval 
and  fees  of    aforesaid,  fix  the  Fees  to  be  paid  by  the  applicants  to  defray  the 

expense  of  such  examinations  and  the  application  of  the  fees  so 

paid. 


examma- 
tioDB 


Expenses  of.        XXII.  The  General  Council  may,  from  time  to  time,  exact 
CouncHhow  ®^^^  contributions  from  the  various  Faculties  and  Societies  already 
to  be  pro-      incorporated,  or  to  be  incorporated  under  this  Act,  as  shall  be 
vided  for.      required  for  the  necessary  expenditure  of  the  General  Council  and 
office-bearers  thereof,  and  that  as  nearly  as  may  be  in  proportion  to 
the  numbers  of  members  of  such  Faculties  or  Societies,  and  may- 
recover  payment  of  such   contributions   by  action  at  law,  to  be 
brought  in  name  of  their  President  or  of  any  of  their  office-bearers 
whom  they  may  appoint  for  that  purpose,  an  account  of  which  con- 
tributions and  expenditure  shall  be  made  up  annually,  and  copies 
transmitted  to  the  Dean,  President,  or  other  chief  officer  of  every 
such  Faculty  or  Society. 

Howprocu-  XXIV.  No  person  who  has  been  admitted  a  Procurator  in 
rator  may  terms  of  this  Act  shall  be  liable  to  have  his  admission  challenged  or 
froTprac-  ^et  aside  on  any  ground  except  fraud  ;  reserving,  nevertheless,  to 
ticeor  and  empowering   the   Sheriff  of    each    county,  ward,  district,  or 

strudc  off      division  as  aforesaid,  on  a  written  complaint  made  and  cause  shown 
"^  '*        to  him  by  any  incorporated  Faculty  or  Society  of  Procurators  prac- 
tising in  his  court,  and  where  there  is  no  such  Faculty  or  Society 
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then  by  any  three  or  more  procurators  practising  in  such  court,  to 
call  before  him,  on  six  days'  induci?e,  and  thereafter,  whether  with 
or  without  compearance,  to  suspend  from  practice,  or  to  strike  off 
the  register,  the  name  of  any  procurator  registered  in  his  court 
whom  he  may  deem  guilty  of  gross  misconduct,  which  sentence 
shall  contain  within  itself  a  statement  of  the  facts  and  grounds 
on  which  it  proceeded,  and  shall  be  subject  to  review  and  stay  of 
execution  only  by  petition  of  appeal,  to  be  presented  within  six 
months  from  the  date  of  such  sentence  to  the  Inner  House  of  the 
Court  of  Session  sitting  in  either  Division,  who  may  hear  any 
person  interested  thereon,  and  may  confirm  or  reverse  the  sentence 
of  the  Sheriff,  with  or  without  further  inquiry,  without  prejudice  to 
the  Sheriff  and  Sheriff-Substitute  exercising  all  powers  competent 
to  them  at  common  law  in  such  matters. 

XXV.  Any  procurator    shall   be  entitled  to  complain  to  the  Power  to 
Sheriff  in  whose  court  he  is  entitled  to  practise  against  any  person  procurators 
practising    in    such    court  who  is  not  a  procurator    thereof;    and  tothe^     ** 
the  Sheriff  shall,  on  such  complaint  bein^  proved  to  his  satisfac-  sheriff  of 
tion,  interdict  such  person  from  practice  :  and  any  procurator  who  u"fl"alified 
shall  knowingly  and  wilfully  lend  his  name  to  enable  any  person  penalty  on 
who  is  not  a  procurator  to  practise  as  such  may,  on  a  complaint  procurator 
made  as  aforesaid,  be  summarily  suspended  from  practice  or  struck  nam'"t'^^ 
off  the  register,  and  the  sentence    of   the    SheriiT  in  either   case  unqualified 
shall  be  subject  to  review  and  stay  of  execution  only  in  manner  persons. 
foresaid. 

XXVI.  The  sentence  of  any  Sheriff  striking  a  procurator  off  Effects  of 
the  register  shall  entitle  any  incorporated  Faculty  or  Society  as  sheriff's 
aforesaid  of  which  he  is  a  member  to  expel  him  from  the  body,  and  ^^"  ^^^^' 
he  shall  thereupon  forfeit  all  his  rights  and  privileges  as  a  mem- 
ber thereof,  except  his  right  to  a  share  of  any  fund  for  behoof  of 
widows  or  children  :  Provided   that  during  the  period  allowed  for 
-appeal  as  aforesaid,  and  during  the  dependence  of  such  appeal,  the 

party  against  whom  the  Sheriff's  sentence  shall  stand  shall  be 
disabled  from  exercising  any  of  the  rights,  functions,  and  privileges 
of  a  procurator. 

XXVII.  Nothing  in  this  Act  contained  shall  be  held  to  limit  Nothing  to 
or   prejudice    the    rights  and  privileges  of   the    following   public  P''fj"dice 
bodies;   that  is  to  say,  the  Society  of  Writers  to  Iler  Majesty's  certaiflf^^° 
Signet,  the  Society  of  Solicitors  in  the  Supreme  Courts,  the  Society  public 

of  Solicitors  at  Law,  Edinburgh,  the  Faculty  of  Procurators  in  ^^*®8. 
Glasgow,  the   Faculty  of  Procurators  in  Paisley,  or  the  Society  of  p 
Advocates  in  Aberdeen,  or  any  other  such  Faculty  or  Society  hold-  faculty,  &c. 
ing  a  royal  charter :  Provided  always,  that  it  shall  be  competent  to  to  make 
any  Faculty   or   Society  of  Procurators  incorporated   before   the  J^^'l^^^u 
passing  of  this  Act,  notwithstanding  the  terms  of  their  charter,  to  its  name, 
pass  such  bye-laws  as  may  be  necessary  to  assimilate,  in  whole  or  in 
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part,  the  conditions  an^  mode  of  admission  to  the  privileges  of 
their  incorporation  to  the  provisions  of  this  Act ;  provided  also, 
that  it  shall  be  competent  to  any  such  Faculty  or  Society  of  Procu- 
rators, if  they  shall  so  desire,  by  the  assent  given  in  writing  of  at 
least  three-fourths  of  the  members  registered  as  herein-before  pro- 
vided, and  on  the  register  at  the  time,  to  alter  its  name  or  tide 
without  prejudice  to  its  existing  powers  and  privileges. 

XXVIII.  Nothing  in  this  Act  contained  shall  be  held  to  repeal 
the  privileges  conferred  by  former  Acts  of  Parliament  on  pezsoDS 
who  may  be  qualified  to  act  as  agents  in  the  Court  of  Session  of 
practising  in  certain  cases  before  the  Sherifif  Courts  of  Scotland,  or 
to  prejudice  or  affect  the  rights  or  privileges  of  any  person 
appointed  to  be  Solicitor  or  Attorney  on  behalf  of  Her  Majesty, 
under  the  orders  or  directions  of  the  Commissioners  of  the  Treasury, 
Customs,  Inland  Revenue,  or  under  the  orders  or  directions  of  any 
Commissioners  or  other  persons  or  person  having  the  management 
of  any  other  branch  of  Her  Majesty's  Revenue  for  the  time  being, 
or  under  the  authority' of  any  Act  of  Parliament,  or  of  any  person 
now  holding  or  who  may  hereafter  be  appointed  to  the  office  of 
Procurator-Fiscal  in  any  Inferior  Court. 

XXIX.-  Nothing  in  this  Act  contained  shall  prejudice  the 
rights  and  privileges  of  Notaries  Public,  or  affect  the  manner  of 
their  admission  to  office. 

XXX.  This  Act  may  be  cited  as  **  The  Procurators  (Scotland) 
Act,  1865." 


34°  &  35°  VICTORIA. 


▲.x>.  1871. 


CHAPTER  CVII. 

An  Act  for  confirming  and  amending  the  Charter  of  and  re-incor- 
porating^  the  Society  of  Solicitors  in  the  Supreme  Courts  of  Scot- 
land ;  extending  and  defining  its  Mights  and  Privileges  ;  raising 
and  securing  a  Fund  for  the  Widows  and  Children  of  Members  ; 
and  other  purposes, — [13  July  1871.] 

Whereas  by  a  charter  under  the  seal  appointed  by  the  Treaty 
of  Union  to  be  kept  and  used  in  Scotland  in  place  of  the  Great  Seal 
thereof,  dated  the  twenty-fourth  day  of  January  One  thousand 
seven  hundred  and  ninety-seven,  and  sealed  the  twenty-third  day  of 
February  thereafter,  James  Bremner  and  the  other  persons  therein 
named,  all  agents  or  solicitors  before  the  Court  of  Session  in  Scot- 
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land  duly  admitted  and  enrolled  in  terms  of  the  acts  of  sederunt  of  a.d.  1871 
the  said  court,  and  all  and  every  other  person  or  persons  admitted 
and  enrolled  as  agents  or  solicitors  in  terms  of  the  said  acts  of 
sederunt  who  should  be  admitted  members  of  the  Society,  and  also 
all  and  every  person  or  persons  who  should  thereafter  be  admitted 
and  enrolled  as  solicitors  before  the  said  court  in  terms  of  and  ac- 
cording to  the  said  acts  of  sederunt  of  the  said  court,  were  erected 
and  incorporated  into  a  corporation  or  body  politic  by  the  name 
and  title  of  ''The  Society  of  Solicitors  in  the  Court  of  Session, 
Commission  of  Teinds,  and  High  Court  of  Justiciary  in  Scotland," 
with  perpetual  duration  and  succession,  with  powers  of  adminis- 
tering, directing,  regulating,  and  managing  in  all  matters  and  con- 
cerns pertaining  to  the  said  Society,  as  also  of  acquiring  and 
possessing  lands  and  hereditaments,  of  suing  and  being  sued,  of 
having  and  using  a  common  seal,  of  making  bye-laws  and  regula- 
tions, and  for  other  purposes,  as  more  fully  set  forth  in  the  said 
charter  : 

And  whereas  various  bye-laws  and  regulations  have  from  time 
to  time  been  made  by  the  said  Society,  in  virtue  of  the  powers  in 
the  said  charter  for  regulating  the  qualification  and  admission  of 
entrants,  and  the  management  of  the  affairs  of  the  said  Society  : 

And  whereas,  at  a  general  meeting  of  the  said  Society,  held 
upon  the  twenty -seventh  day  of  January  one  thousand  eight  hun- 
dred and  seventeen,  it  was  unanimously  resolved  that  the  establish- 
ment of  a  scheme  for  providing  annuities  to  the  widows  of  the 
members  of  the  Society  was  a  proper  and  expedient  measure  ;  and 
at  another  general  meeting  of  the  Society,  held  on  the  second  day 
of  June  one  thousand  eight  hundred  and  seventeen,  it  was  unani- 
inously  resolved  to  appropriate  a  certain  sum  of  money  from  the 
funds  of  the  Society  to  the  fund  of  the  widows'  scheme,  and  also 
one  half  of  the  entry  money  payable  by  every  future  member  of 
the  Society,  and  the  said  sum  of  money  was  paid  accordingly,  and 
the  one  half  of  the  said  entry  moneys  has  hitherto  continued  to  be 
paid  to  the  said  scheme : 

And  whereas  by  a  contract  dated  the  first,  third,  and  fourth 
July,  tenth  and  eleventh  November,  and  fifth  December  one  thou- 
sand eight  hundred  and  seventeen,  and  registered  in  the  books  of 
council  and  session  second  April  one  thousand  eight  hundred  and 
nineteen,  subscribed  by  the  said  James  Bremner,  Preses,  and  other 
members  therein  named  and  designed,  of  the  said  Society  of  Solicitors 
in  the  Supreme  Courts  of  Scotland,  a  society  was  constituted,  to  be 
called  and  known  by  and  under  the  name  of  "  The  Society  of  Contri- 
butors to  the  Widows'  Scheme  of  the  Solicitors  of  the  Supreme  Courts 
of  Scotland,"  and  a  fund  was  created  for  the  benefit  of  the  widows 
of  contributors  to  the  said  scheme,  and  provision  was  thereby  made 
for  the  admission  of  all  members  and  future  entrants  to  the  said 
Society  or  corporation  of  solicitore  who  should  accede  to  the  said 
scheme  as  contributors  thereto,  and  for  the  payment  of  annual  rates 
and  marriage  and  equalisation  taxes  as  therein  specified,  and  for  the 

2d 
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A.D.  1871     payment  of  annuities  to  the  widows  of  the  contributors,  and  for  the 

election  of  trustees  for  the  management  of  the  funds  and  property 

of  the  said  scheme  : 

And  whereas  the  said  widows'  scheme  has  been  of  great  benefit 
to  the  widows  of  the  contributors ;  but  only  a  limited  number  of 
the  members  of  the  Society  have  hitherto  been  contributors  to  the 
scheme  : 

And  whereas  various  alterations  of  the  said  contract  have  from 
time  to  time  been  made  by  minutes  and  resolutions  of  general 
meetings  of  the  Society  of  Contributors  to  the  said  scheme,  in  pur- 
suance of  the  provisions  of  the  said  contract : 

And  whereas  the  annuity  now  payable  from  the  said  scheme 
to  each  of  the  said  widows  is  forty-two  pounds  per  annum,  and  it  ia 
calculated  that  the  funds  of  the  said  scheme  will  continue  to  yield 
a  like  annuity  to  each  of  such  widows : 

And  whereas  the  Society,  being  of  opinion  that  it  would  be  for 
the  advantage  of  the  Society  and  the  said  scheme,  and  of  the  future 
entrants  to  the  Society,  if  the  scheme  were  extended,  and  it  were 
made  compulsory  on  all  future  entrants  to  become  contributors  to 
the  said  scheme,  at  a  general  meeting  held  on  or  about  the  seventh 
day  of  June  one  thousand  eight  hundred  and  sixty-nine,  resolved  to 
make  it  compulsory  upon  all  future  entrants  to  join  the  said  scheme, 
and  at  subsequent  general  meetings  the  Society  have  ratified  and 
confirmed  the  said  resolution  : 

And  whereas  the  contributors  have  concurred  in  and  approved 
of  this  resolution,  and  are  desirous  that  the  same  should  be  carried 
into  effect : 

And  whereas  since  the  date  of  the  said  contract  the  funds  of 
the  Society  and  the  number  of  its  members  have  largely  increased, 
the  funds  and  property  of  the  Society  now  amounting  to  the  sum  of 
six  thousand  three  hundred  and  eighty- three  pounds  and  one  penny 
as  set  forth  in  Schedule  (A.)  hereunto  annexed,  and  the  funds  and 
property  belonging  to  the  Widows'  Scheme  of  the  Society  now 
amounting  to  the  sum  of  twenty-seven  thousand  nine  hundred  and 
fifty-eight  pounds  nine  shillings  and  fivepence  as  set  forth  in 
Schedule  (£.)  hereunto  annexed: 

And  whereas  it  is  expedient  to  consolidate,  amend,  and  enlarge 
the  powers  conferred  upon  the  Society  and  the  members  thereof,  by 
the  said  charter,  and  to  incorporate  the  same  of  new,  to  improve  the 
qualifications  of  candidates  for  admission  to  the  said  Society,  and  to 
regulate  the  mode  of  admission  of  members : 

And  whereas  it  is  expedient  that  it  should  be  compulsory  on  all 
future  entrants  to  the  Society  to  join  the  said  scheme,  and  that  the 
benefits  thereof  should  be  extended  to  the  children  of  deceased  con- 
tributors whose  widows  shall  die  before  such  children  shall  have 
attained  the  age  of  twenty-one  years,  and  to  make  provision  for 
maintaining,  continuing,  and  enlarging  a  fund  for  the  benefit  of  the 
widows  and  children  of  members,  and  that  the  funds  and  property 
of  the  existing  widows'  scheme  should  be  transferred  to,  and  vested 
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in,  the  Society,  to  be  held  by  them  for  the  purposes  appointed  by  a.d.  1871 

this  Act }  but  these  objects  cannot  be  obtained  without  the  autho-      

rity  of  Parliament : 

May  it  therefore  please  Your  Majesty  that  it  may  be  enacted ; 
and  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  for  all  purposes  be  cited  as  ^'  The  Solicitors  in  Short  tiUe. 
the  Supreme  Courts  of  Scotland  Act,  1871." 

2.  The  following  words  and  expressions  in  this  Act  shall  have  interpretar 
the  several   meanings  hereby  assigned  to  them,  unless  there  be  ^^^°  ^^ 
something  in  the  subject  or  context  repugnant  to  such  construction :  ^'™^ 

"  The  Society  "  shall  mean  *'  the  Society  of  Solicitors  in  the 
Court  of  Session,  Commission  of  Teinds,  and  High  Court  of 
Justiciary  in  Scotland,"  incorporated  by  the  said  Boyal 
Charter,  and  as  re-incorporated  by  this  Act  under  the  name 
of  "The  Society  of  Solicitors  in  the  Supreme  Courts  of 
Scotland :" 

"President,"  "vice-president,"  ** treasurer,"  and  *' secretary," 
shall  mean  the  president,  vice-president,  treasurer,  and 
secretary  of  the  Society  for  the  time  being : 

*^  Member  or  members  "  shall  mean  a  member  or  members  of 
the  Society  for  the  time  being : 

"  The  existing  fund  "  shall  mean  the  fund  created  under  the 
contract  herein-before  recited : 

*'  The  fund  "  shall  mean  the  fund  for  the  benefit  of  the  widows 
and  children  of  members  of  the  Society  as  continued  and 
extended  by  this  Act : 

** Contributions"  shall  mean  and  include  the  several  contribu- 
tions, rates,  or  payments  to  the  fund : 

"Contributors"  shall  mean  and  include  contributors  to  the 
existing  fund  and  to  the  fund : 

"  The  collector  "  shall  mean  the  collector  of  the  fund  for  the 
time  being. 

8.  The  before-recited  Boyal  Charter,  so  far  as  not  altered  by  Batificatioa 
this  Act,  is  hereby  ratified  and  confirmed.  o^  charter. 

4.  The  present  members  of  the  Society,  and  all  persons  who  Be-incor- 
shall  hereafter,  become  members  of  the  same,  are  hereby,  for  the  Po»*?^onof 
purposes  of  this  Act,  of  new  incorporated  into  one  body  politic  and  ^ers."' 
corporate,  under  the  name  of  **the  Society  of  Solicitors  in  the 
Supreme  Courts  of  Scotland,"  and  as  such  shall  have  perpetual  suc- 
cession and  a  common  seal,  and  all  the  other  privileges  of  a  body 
corporate,  and  by  that  name  may  sue  and  be  sued,  and  may  pur- 
chase, acquire,  and  hold  lands,  and  heritages  for  the  use  of  the 
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Society  without  any  restriction  as  to  the  value  of  the  lands  and 
heritages  to  be  held  by  them,  and  may  sell  and  dispose  of  the  same. 

6.  The  whole  property,  estate,  and  effects,  heritable  and  move- 
able, real  and  personal,  stocks,  securities,  and  money,  which  at  the 
passing  of  this  Act  may  belong  to  the  Society  and  the  existing  fund 
respectively,  shall  from  and  after  the  passing  of  this  Act  be  and  the 
same  are  hereby  transferred  to  and  vested  in  the  Society  for  the 
purposes  of  this  Act,  and  subject  to  all  existing  obligations. 

6.  All  persons  who  before  the  passing  of  this  Act  were  in- 
debted or  owing  any  sums  of  money  to  the  Society,  or  the  existing 
fund,  or  to  any  person  on  their  behalf,  shall  pay  the  same,  with  all 
interest  due  and  payable  thereon,  or  accruing  for  the  same,  to  the 
Society  or  their  treasurer  or  collector  for  the  time  respectively,  and 
all  moneys  which  immediately  before  the  passing  of  this  Act  were 
due  or  owing  by  or  recoverable  from  the  Society,  or  the  existing 
fund,  or  for  the  payment  and  satisfaction  of  which  they  were,  or  but 
for  this  Act  would  be  liable,  shall,  with  all  interest  due  or  to  accrue 
thereon,  be  paid  by  or  recoverable  from  or  be  satisfied  by  the 
Society. 

7.  !N^o  action,  suit,  prosecution,  or  other  proceeding  com- 
menced either  by  or  against  the  Society,  or  their  clerk,  treasurer, 
collector,  or  other  officer  on  their  behalf,  before  the  passing  of  this 
Act  or  otherwise,  shall  abate,  or  be  discontinued,  or  prejudicially 
affected  by  this  Act,  but  on  the  contrary  shall  continue  and  take 
effect,  whether  in  favour  of  or  against  the  Society,  in  like  manner 
in  all  respects  as  the  same  would  have  continued  and  taken  effect  if 
this  Act  had  not  been  passed. 

8.  The  office-bearers  of  the  Society  shall  consist  of  a  president, 
vice-president,  treasurer,  secretary,  librarian,  fiscal,  and  collector, 
who  shall  be  members  of  the  Society,  and  who,  along  with  seven 
other  members  of  the  Society  to  be  elected  as  herein-after  provided, 
shall  form  the  council  of  the  Society :  Provided  always,  that  nothing 
herein  contained  shall  prevent  the  same  person  from  being  appointed 
both  treasurer  and  collector. 


Stated  9.  There  shall  be  three  general  meetings  of  the  Society  in  each 

^°tin         y^*^'  ^^'^  ^°®  ^^  *^®  ^™*  Tuesday  of  March,  another  on  the  first 
™e«    gs-      Tuesday  of  June,  and  the  third  on  the  first  Tuesday  of  December ; 

and  any  of  the  said  meetings  may  be  adjourned  from  time  to  time, 

as  the  meeting  shall  see  fit. 

Special  10.  It  shall  be  in  the  power  of  the  president,  or,  in  his  absence, 

general  Qf  i\^q  vice -president,  to  convene  a  special  general  meeting  of  the 

M^howto  Society,  at  any  time  when  deemed  necessary;  and  if  a  requisition, 

be  called,  signed  by  at  least  ten  members,  be  delivered  to  the  president, 


J 
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requesting  him  to  call  a  special  general  meeting  of  the  Society,  and    a.d.  1871 

stating  the  object  of  such  meeting,  he,  or  in  his  absence  the  vice-       

president,  shall  direct  a  special  general  meeting  to  be  called,  to 
take  place  not  later  than  one  week  after  such  requisition  is  delivered 
to  him. 

11.  At  all  meetings  of  the  Society  any  number  of  members  Quorum 
present  shall  form  a  quorum,  and  all  matters  brought  before  such  ^^  chair- 
meeting  shall  be  determined  by  a  majority  of  votes ;  and  the  presi-  m^tws. 
dent,  if  present,  or  in  his  absence  the  vice-president,  and  in  the 
absence  of  both,  any  member  to  be  chosen  by  the  meeting,  shall  be 
chairman  of  the  meeting ;  and  such  chairman,  in  case  of  equality 

of  votes,  shall  have  both  a  deliberative  and  casting  vote. 

12.  The  office-bearers  of  the  Society,  and  also  two  censors  and  Election  of 
two  auditors,  shall  be  elected  annually  at  the  stated  general  meeting  f'Aice- 

in  June ;  and  any  of  the  office-bearers,  censors,  and  auditors  may     '^^^"" 
be  re-elected,  provided  that  the  office-bearers,  censors,  auditors,  and 
collector  of  the  existing  fund  elected  in  June  one  thousand  eight 
hundred  and  seventy-one  shall  continue  in  office  till  the  general 
meeting  in  June  one  thousand  eight  hundred  and  seventy-two. 

13.  The  seven  ordinary  members  of  council  at  present  acting  Council 
shall  remain  in  office  until  the  i^eiieral  meetiui?  in  Juno  one  thousand  ^^  t^^i^ 
eight  hundred  and  seventy-one,  when  the  two  members  at  the  top  ®^^"®°- 
of  the  list  shall  retire,  and  two  other  members  shall  be  elected  in 

their  stead,  and  the  names  of  the  persons  so  chosen  shall  be  put 
at  the  bottom  of  the  list ;  and  thereafter,  at  the  aforesaid  meeting 
in  June  of  each  year,  the  two  members  at  the  top  of  the  list  shall 
go  out  of  office,  and  two  others  shall  be  chosen  in  their  places  in 
manner  aforesaid :  Provided  always,  that  any  ordinary  member  of 
council  may  be  re-elected  after  having  been  one  year  out  of  office, 
and  that  the  retiring  president  may  be  elected  one  of  the  ordinary 
members  of  council ;  and  provided  further,  that  at  least  three  of  the 
contributors  shall  be  members  of  the  council ;  in  the  event  of  any 
vacancy  occurring  among  the  office-bearers,  or  ordinary  members  of 
council,  a  member  to  supply  such  vacancy  may  be  elected  either  at 
the  next  stated  general  meeting  or  at  a  special  general  meeting  to 
be  called  for  that  purpose. 

14.  The  council  may  be  convened  at  any  time  by  direction  of  Meetings 
the  president,  or  in  his  absence  the  vice-president,  and  it  shall  be  and  duties 
the  duty  of  the  council  to  deliberate  and  advise  on  matters  affecting  ^  ^™^  ' 
the  interests  and  to  manage  the  affairs  of  the  Society  and  fund,  and 

they  shall  also  bring  before  the  Society  such  matters  as  they  con- 
sider proper,  and  dispose  of  all  business  referred  to  them  by  the 
Society,  or  make  reports  or  give  recommendations  as  to  the  same, 
and  perform  such  acts  and  duties  as  the  said  recited  charter  or  this 
Act  and  the  customs  and  usages  of  the  Society  may  authorise  :  Any 
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A.D.  1871    three  members  of  council  along  with  the  president,  or  in  his  absence 
Quo^of    *^®  vice-president,  shall  be  a  quorum. 

council. 

Powers  and  15.  The  treasurer  shall  have  power  to  receive  and  discharge 
duties  of  ti^e  dues  of  admission,  annual  subsidies,  or  subscriptions,  and  the 
^^^^'  whole  other  income,  and  to  manage  the  monetary  concerns  of  the 
Society,  under  the  direction  of  the  council :  he  shall  keep  regular 
books,  in  such  form  as  shall  be  prescribed  by  the  council,  and  shall 
make  up,  at  least  once  every  year  (or  oftener  if  required),  and  in 
time  to  be  laid  before  the  general  meeting  in  June,  a  complete 
statement  of  his  intromissions,  with  a  list  of  arrears,  which  statement 
shall  be  audited  by  the  auditors  previous  to  such  meeting. 

Powers  and  16.  The  collector  shall  have  power  to  receive  and  discharge 
^^\\^tf  *^®  whole  income  of  the  fund  and  pay  the  annuities,  and  to  nego- 
tiate and  transact,  under  the  direction  of  the  council,  the  investments 
of  the  moneys  belonging  to  the  fund,  and  all  the  ordinary  business 
relating  to  the  fund,  and  generally  to  carry  into  effect  the  resolu- 
tions and  instructions  of  the  Society  and  council :  he  shall  keep 
regular  books,  in  such  form  as  shall  be  prescribed  by  the  council, 
and  shall  make  up  at  least  once  every  year  (or  oftener  if  required), 
and  in  time  to  be  laid  before  the  general  meeting  in  June,  a  com- 
plete statement  of  his  intromissions,  with  a  list  of  arrears,  which 
statement  shall  be  audited  by  the  auditors  previous  to  such 
meeting ;  and  he  shall  also  make  up  annually  and  lay  before  such 
meeting  full  lists  or  schedules  in  such  form  as  shall  be  prescribed  by 
the  council,  showing  the  particulars  of  the  changes  which  have 
taken  place  in  the  statistics  of  the  contributors  and  their  wives, 
widows,  and  families,  through  admissions,  marriages,  deaths,  or 
otherwise. 

S«ciirityto  17.  The  treasurer  and   collector  shall  each   find  security   for 

be  found  by  j^jg    intromissions    and    management   to  the   satisfaction   of    the 

and  collec-  council  to  such  extent  and  subject  to  such  conditions  as  the  Society 

tor.  shall  fix. 

Moneys  to  18.  All  moneys  paid  to   and   received  by  the  treasurer  and 

^taSt^*^  collector  shall  be  deposited  in  the  name  of  the  Society  in  two  dis- 
tinct accounts  in  a  bank  or  banks  in  Edinburgh,  to  be  fixed  by  the 
council,  find  the  treasurer  or  collector  shall  never  at  any  time 
hold  in  his  hands  above  thirty  pounds  of  the  money  belonging  to 
the  Society  or  fund. 

Duties  of  19.  It  shall  be  the  duty  of  the  secretary  to  attend  the  meet- 

■ecretary.  Jngg  of  the  Society  and  council,  and  frame  the  minutes  of  the 
proceedings :  he  shall  also  keep  a  minute  book,  in  which  shall 
be  engrossed  all  the  proceedings  of  the  Society,  and  shall  cause 
intimation  of  all  meetings  to  be  made  to  the  members  in  terms  of 
the  byelawB. 
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20.  It  shall  be  in  the  power  of  the  Society  from  time  to  time  a.d.  1871 
to  pay  the  treasurer  and  secretary  such  salary  or  allowance  out  of      ": — 
the  funds  of  the  Society,  and  to  the  collector  such  salary  or  allow-  ^l^urer'^ 
ance  out  of  the  fund,  as  they  shall  think  fit.  secretary^ 

and  collec- 
tor. 

21.  The  Society  shall  also  have  power  to  apply  the  funds  of  Application 
the  Society,  other  than  those  specially  applicable  to  the  annuities,  ofsocietT's 
in  extending  and  improving  the  library,  and  paying  any  necessary  ^"°^ 
salaries  or  allowances  in  connection  therewith,  in  purchasing,  erect- 
ing, or  fitting  up  a  hall  for  the  use  of  the  Society,  in  making  allow- 
ances, if  they  see  cause,  for  decayed  members  or  their  families,  and 

for  such  other  purposes  as  the  Society  may  consider  conducive  to  its 
interests. 

22.  From  and  after  the  passing  of  this  Act  no  person  under  Qaalifica- 
the  age  of  sixteen  shall  be  taken  as  an  apprentice  by  a  member,  and  ^^^9^  *P" 
no  apprentice  shall  be  taken  for  a  shorter  period  of  service  than  five 

years :  all  apprentices  shall,  before  entering  into  indenture,  produce 
to  the  council  satisfactory  evidence  of  their  proficiency  in  the 
following  subjects  of  study,  namely:  1.  English  literature,  includ- 
ing grammar  and  composition;  2.  Geography  and  history;  3. 
Latin  ;  4.  Arithmetic  ;  and  5,  Mathematics.  It  shall  be  su£Bx;ient 
evidence  of  such  proficiency  that  the  intending  apprentice  has  (1) 
attended  one  or  more  classes  in  the  faculty  of  arts  for  two  winter 
sessions  at  any  of  the  universities  in  Scotland  ;  or  (2)  attended  five 
years  at  the  High  School  of  Edinburgh  or  the  Edinburgh  Academy, 
or  at  such  other  schools  or  institutions  as  shall  be  approved  of  by 
the  council  as  equivalent  thereto,  and  also  one  or  more  classes  in 
the  faculty  of  arts  for  one  winter  session  at  any  of  the  said  univer- 
sities, or  given  such  attendance  at  any  of  the  universities  or  colleges 
in  England  or  Ireland  as  shall  appear  to  the  council  to  be  equiva- 
lent to  the  attendance  required  at  the  Scottish  universities,  the 
humanity  class  for  one  session,  in  case  of  attendance  at  a  Scottish 
university,  being  one  of  the  classes ;  or  (3)  in  the  event  of  the 
intending  apprentice  not  being  qualified  as  above  described,  the 
council,  provided  he  shall  have  attended  any  two  of  the  classes  in 
the  faculty  of  arts,  the  humanity  class  being  one,  for  one  winter 
session,  in  any  of  the  Scottish  universities,  may  direct  an  examina- 
tion in  writing  on  the  subjects  above  specified,  and  on  receiving  a 
satisfactory  report  from  the  examiners  may  allow  the  applicant  to 
enter  into  indenture. 

23.  All  indentures  entered  into  after  the  passing  of  this  Act  Indentures 
shall  be   lodged  with   the   secretary   for    the    purpose   of    being  ?*^?t-ed. 
recorded  within  three  months  from  the  date  of  the  commencement 

of  the  apprenticeship,  and  the  council  shall  have  the  power  to 
authorise  any  indenture  to  be  transferred  to  another  member  of  the 
Society. 
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A.D.  1871  24.  No  person  shall  hereafter  be  admissible  as  a  member  under 

-—      twenty-two  years  of  age,  nor  (except  as  herein-after  provided)  un- 

^^JoT'      ^^ss  he  has  served  either,  (1)  a  regular  apprenticeship  to  a  member; 

members,  or,  (2)  three  years  as  an  apprentice  to  a  procurator  in  the  sheriff 
courts,  n:;d  shall  have  passed  the  examinations  required  by  '*The 
Procurators  (Scotland)  Act,  1865,"  and  also  three  years  as  clerk  in 
the  office  of  a  member,  or  of  a  writer  to  the  signet;  or  (3)  three 
years  as  clerk  in  the  office  of  a  member,  or  of  a  writer  to  the  signet, 
and  shall  have  obtained  the  degree  of  Master  of  Arts  or  Bachelor  of 
Arts  in  any  of  the  universities  of  the  United  Kingdom,  or  the  de- 
gree of  Bachelor  of  Laws  in  any  of  the  Scottish  universities ;  or, 
(4)  six  years  as  clerk  in  the  office  of  a  member,  or  of  a  writer  to 
the  signet,  and  shall  satisfy  the  council  that  he  has  received  a  liberal 
education :  Provided  always,  that  any  person  who  shall  have  been 
in  practice  for  at  least  three  years  as  an  admitted  procurator  before 
one  of  the  sheriff  courts  of  Scotland,  and  is  either  a  member  of  the 
general  council  of  one  of  the  Scottish  universities,  or  has  attended 
at  least  two  law  classes  in  some  of  the  Scottish  universities,  shall 
also  be  admissible  as  a  member. 

Applications  25.  Every  applicant  for  admission  as  a  member  shall  lodge  a 
for  admis-  written  requisition  to  that  effect  with  the  council,  and  shall  produce 
members  *  Certificate  by  the  censors  of  good  moral  character,  and  where  he 
and  their  applies  under  the  proviso  to  the  immediately  preceding  section,  he 
shall  produce  evidence  of  his  possessing  the  qualifications  thereby 
required,  and  the  council  shall  thereupon  remit  him  to  the  examin- 
ers for  examination  upon  the  practice  and  forms  of  procedure  be- 
fore the  supreme  courts,  and,  if  he  be  found  duly  qualified  therein, 
the  secretary  shall  present  a  petition  to  the  Lords  of  Council  and 
Session  for  his  admission,  and  every  other  applicant  for  admission 
shall  produce  certificates  of  attendance  for  two  full  sessions  at  one 
or  more  classes  in  the  faculty  of  arts  in  any  of  the  univei^ities  of 
the  United  Kingdom,  and  also  three  full  sessions  at  the  law  classes 
in  any  of  the  Scottish  universities ;  viz.,  one  session  at  Scots  law, 
and  one  session  at  conveyancing,  together  with  a  second  session  at 
either  of  these,  or  a  session  at  an}'  other  class  in  the  Faculty  of  Law; 
and  thereupon  the  council  shall  remit  the  applicant  to  the  examiners 
for  examination  as  to  his  professional  knowledge  and  legal  training; 
and  any  applicant  not  qualified  in  terms  of  the  first  and  third  con- 
ditions of  the  immediately  preceding  section,  or  of  the  proviso  there- 
to, shall,  in  addition  to  an  examination  in  professional  knowledge 
and  practice,  undergo  an  examination  in  the  subjects  specified  in 
the  section  relating  to  the  qualification  of  apprentices,  and  also  logic 
or  metaphysics  and  moral  philosophy  or  natural  science ;  and  up- 
on the  examiners  granting  a  certificate  that  the  applicant  is  duly 
(qualified,  the  secretary  shall  present  a  petition  to  the  Lords  of 
Council  and  Session  fr)r  his  admission. 

2G.   Any  person  who  at  the  passing  of  this  Act  is  qualified  to 


examma 

tion. 
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apply  for  admission  as  a  member  under  the  existing  regulations    a.d.  1871 
of  the  Society,  and  any  person  who  has  commenced  an  apprentice-  ^ 
ship  prior  to  the  passing  of  this  Act,  shall  be  entitled  to  apply  for  qualified 
admission  under  the  existing  regulations,  provided  his  application  is  imder  ex- 
presented  within  six  years  from  the  passing  of  this  Act ;  and  any  i^'i^Ds^h^ 
person  who  at  the  date  of  the  passing  of  this  Act  has  completed,  or  is  to  be  ad- 
in  course  of  completing,  such  service  as  a  clerk  as  by  the  existing  "fitted, 
regulations  would  qualify  him  for  admission  as  a  member,  shall  be 
entitled  to  apply  for  admission  under  these  regulations,  provided 
his  application  is  presented  within  three  yeare  from  the  passing  of 
this  Act. 

27.  The  Society  shall  annually  at  the  stated  general  meeting  Election  of 
in  June  elect  such  number  of  members  as  may  from  time  to  eMmmers. 
time  be  considered  expedient  to  act,  along  with  the  office-bearers, 

as  examiners ;  and  the  examiners  may  select  two  or  more  persons  of 
learning  to  assist  in  conducting  the  examination. 

28.  The  Society  may  from  time  to  time  make  such  alterations  Power  to 
on   the  foresaid   regulations   as   to   apprenticeship   and  clerkship,  *^[fy  ^^^' 
and  the  course  of  study  and  examinations,  and  the  qualifications  anpnutices, 
of  applicants  for  membership,  as  they  may  consider  proper :  Pro-  cW-Vks,  and 
vided  always,  that  such  alterations  shall,  within  one  month  after  the  '^Pr'^^"^- 
date  of  their  being  adopted  by  the  Society,  be  reported  to  the  Lord 
President  of  the  Court  of  Session,  and  the  Court  shall  have  power 

to  vary  the  same  as  they  shall  think  fit ;  and  such  alterations,  with 
such  variations,  if  any,  as  may  have  been  made  therein  by  the  Court, 
shall  take  effect  upon  the  expiration  of  three  months  after  they  have 
been  adopted  by  the  Society. 

29.  The  council  may,  on  a  report  by  the  fiscal  of  the  Society   Power  to 
or  on  the  presentation  of  a  complaint  by  any  person  aggrieved  by  suspend  and 
tlie  conduct  of  a  member,  inquire  into  any  allegations  afVecting  the  n^embers 
professional  character  of  a  member;  and,  if  they  shall  see  cause 

after  such  inquiry,  may  suspend  such  member  from  practising  as  a 
solicitor  in  the  supreme  courts  for  any  period  not  exceeding  two 
years ;  and  such  member  shall,  during  the  period  of  such  suspension, 
be  debarred  from  exercising  or  enjoying  any  of  the  rights  or 
privileges  of  a  member ;  and  if  it  shall  appear  to  the  council  that 
the  conduct  of  the  member  has  been  such  as  to  warrant  his  expulsion 
from  the  Society,  they  shall  direct  their  fiscal  to  present  a  petition 
to  the  Lord  President  and  the  other  judgijs  of  the  Court  of  Session, 
setting  forth  the  resolution  of  the  council  on  the  subject,  and  the 
Court  shcill  have  power  by  either  of  its  Divisions  to  deal  with  the 
petition  as  they  shall  think  fit,  and  if  they  see  cause  pronounce 
sentence  of  expulsion  ;  and  any  member  against  whom  such  sentence 
shall  have  been  pronounced  shall  from  and  after  the  date  of  such 
sentence,  forfeit  all  his  rights  and  privileges  as  a  member  of  the 
Society ;  Provided  always,  that  such  expulsion  shall  not  affect  the 
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A.D.  1871  rights,  if  any,  of  the  widow  and  children  of  such  member  to  par- 
ticipate  in  the  fund,  uor  his  obligations  as  a  contributor  in  terms  of 
the  provisions  herein  contained. 


Daes  of 

admission 
and  sub- 
sidies pay- 
able by 
members. 


Property  of 
widows' 
fund  vested 
in  society  in 
trust. 


Purposes  of 
trusi. 


Property  to 
be  kept 
separate. 

Management 
and  voting. 


30.  Every  applicant  for  admission  shall,  on  presenting  his 
requisition  for  admission,  pay  to  the  treasurer  such  dues  of  admis- 
sion as  shall  from  time  to  time  be  fixed  by  the  Society,  subject  to 
the  approval  of  the  Lord  President  of  the  Court  of  Session  ;  and 
every  member  shall  during  his  life  pay  to  the  treasurer  such  sub- 
sidies or  annual  subscriptions  as  shall  from  time  to  time  be  fixed 
by  the  Society ;  and  if  any  member  shall  allow  three  full  years'  sub- 
sidies or  annual  subscriptions  to  run  into  arrear,  it  shall  be  in  the 
power  of  the  Society  to  suspend  such  member,  and  while  such  sus- 
pension subsists,  he  shall  be  debarred  from  exercising  or  enjoying 
auy  of  the  rights  or  privileges  of  a  member  of  the  Society. 

81.  The  property,  estate,  and  effects,  heritable  and  movable, 
stocks,  securities,  and  money  belonging  to  the  existing  fund,  which 
are  herein-before  vested  in  the  Society,  and  which  may  belong  to 
the  fund,  and  all  contributions  to  be  received  for  the  fund,  and 
whole  income  thereof,  shall  be  termed  '*  The  Widows'  Fund  of  the 
Solicitors  in  the  Supreme  Courts  of  Scotland,"  and  shall  be  held  by 
the  Society  in  trust  in  the  first  place  for  payment  of  the  expenses 
of  management  of  the  fund,  and  in  the  second  place  for  payment  of 
the  annuities  to  the  widows  and  children  of  contributors  as  herein- 
after provided,  and  for  no  other  purpose  whatever,  and  with  all  the 
powers  and  privileges  herein  contained,  and  shall  be  kept  separate 
and  distinct  from  the  other  funds  of  the  Society,  and  the  adminis- 
tration and  management  thereof  are  hereby  vested  in  the  Society, 
and  thereupon  the  said  Society  called  "  The  Society  of  Contributors 
to  the  Widows'  Scheme  of  the  Solicitors  of  the  Supreme  Courts  of 
Scotland "  shall  be  dissolved,  cease,  and  determine :  Provided 
always,  that  in  all  matters  relating  to  the  fund,  which  may  be  dealt 
with  at  any  meeting  of  the  Society,  only  those  members  who  are 
contributors  to  the  fund  shall  be  entitled  to  vote. 


Annnal  rate  82.  Every  contributor  to  the  existing  fund  shall  be  a  con- 
confrib  to^  tributor  to  the  fund,  and  shall  pay  to  the  collector  an  annual  rate 
to  existing  of  five  pounds  five  shillings  at  the  term  of  Whitsunday  yearly,  dur- 
ing his  life ;  and  any  such  contributor  who  may  marry  after  the 
passing  of  this  Act,  and  whose  age  exceeds  that  of  his  wife  five 
years,  shall  also  pay  to  the  collector,  at  the  first  term  of  Whitsun- 
day or  Martinmas  after  his  marriage,  a  marriage  tax  as  follows :  viz.^ 
if  his  age  does  not  exceed  that  of  his  wife  six  years,  three  pounds ; 
if  his  age  does  not  exceed  that  of  his  wife  seven  years,  six  pounds  ; 
and  BO  on  progressively,  at  the  rate  of  three  pounds  sterling  for  every 
year  the  age  of  such  contributor  exceeds  that  of  his  wife  more  than 
five  years ;  and  which  marriage  tax  shall  also  be  payable  upon  each 
second  or  succeeding  marriage ;  and  every  such  contributor,  pro- 


fund. 


Marriage 
tax. 
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vided  bis  age  exceeded  forty  when  he  became  a  contributor,  shall   a.d.  1871 
farther,  at  the  first  of  the  said  terms  after  his  marriage,  pay  as 
equalisation  tax,  if  his  age  did  not  exceed  fifty  years,  fifteen  pounds,  Eqaalisation 
and  if  it  exceeded  fifty  years,  thirty  pounds.  *"*• 

33.  Every  contributor  to  the  existing  fund  shall  be  entitled  Present 

to  have  the  benefit  of  the  fund  for  behoof  of  his  children,  as  after  ^"^'joif " 
provided,  if  he  shall,  within  one  year  from  the  passing   of  this  fnnd  for 
Act,  intimate  in  writing  to  the  collector  that  he  is  desirous  of  claim-  chQdren. 
ing  such  benefit ;  and  thereupon  he  shall  pay  to  the  collector  the 
sum  of  one  pound  one  shilling  sterling  as  at  the  date  of  the  passing 
of  this  Act,  and  at  every  term  of  Whitsunday  thereafter  during  his 
life,  along  with  the  annual  rate  of  five  pounds  five  shillings. 

34.  There  shall  be  paid  by  the  treasurer  to  the  collector  the  Sum  to  be 
sum   of  thirty -five  pounds   out  of  the  dues  of  admission   to  be  P«^to 

widows 

received  from  each  member  of  the  Society  who  may  be  admitted  fund  from 
after  the  passing  of  this  Act,  immediately  after  the  said  dues  of  admission 
admission  shall  be  received  by  the  treasurer :  Provided  always,  that  ^^^' 
the  treasurer  shall  not  be  bound  to  pay  to  the  collector,  out  of  the 
dues  of  admission,  any  larger  proportion  thereof  than  shall  leave 
for  the  general  funds  of  the  Society  a  sum  equal  to  one  half  of  the 
dues  of  admission  which  would  have  been  payable  by  such  member 
prior  to  the  twenty-ninth  day  of  January  one  thousand  eight  hun- 
dred and  sixty-nine  ;  and  also  that  where  the  sum  paid  the  collector 
from  the  dues  of  admission  of  any  member  shall  be  under  thirty- 
five  pounds,  such  member  shall  pay  the  collector  the  deficiency  or 
sum  requisite  to  make  up  the  said  sum  of  thirty-five  pounds. 

36.  Every  member  who  at  the  passing  of  this  Act  is  not  a  Terms  on 
contributor  to  the  existing  fund  may  become  a  contributor,  and  ^^nt 
obtain  the  benefit  of  the  fund  for  his  widow  and  children,  if  he  shall,  members 
within  one  year  from  the  passing  of  this  Act,  intimate  in  writing  to  ^^^  ^J^  '^^ 
the  collector  that  he  is  desirous  of  claiming  such  benefit,  and  pro-  may'joili*" 
duce  to  the  council  evidence  of  his  age,  and  a  certificate  by  a  medi-  widows' 
cal  practioner  to  be  named  by  the  council,  that  he  does  not  labour  '^^• 
under  any  disease  particularly  tending  to  shorten  life ;  and  such 
contributor  shall  pay  ten  pounds  of  entry  money,  and  also  an  annual 
rate  of  six  pounds  six  shillings  at  the  first  term  of  Whitsunday  or 
Martinmas  after  the  passing  of  this  Act,  and  the  like  annual  rate 
at  the  next  term  of  Whitsunday,  and  so  on  yearly  at  each  term  of 
Whitsunday  thereafter  during  his  life  j  and  if  he  is  above  twenty- 
five  years  of  age  when  he  becomes  a  contributor  he  shall  also,  if 
married,  then  pay  to  the  collector  an  age  tax  at  the  rate  of  five 
pounds  twelve  shillings  and  sixpence  sterling  for  each  year  or  part 
of  a  year  that  his  age  exceeds  twenty-five ;  and,  if  unmarried,  he 
shall  upon  his  marriage  pay  the  said  age  tax  for  each  year  or  part 
of  a  year  that  his  age  exceeded  twenty-five  when  he  became  a  con- 
tributor, with  interest  thereon  at  the  rate  of  four  per  centum  per 
annum  from  that  date  to  the  date  of  his  marriage. 
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A.D.  1871  36.    Every   person   who   shall    be    admitted   a    member   after 

_,  the  passing  of  the  Act  shall,  in  consequence  of  his  admission,  be 

members  to  ^M  to  be  a  contributor,  and  shall  pay  to  the  collector  an  annual 
he  coiitri-      rate  of  six  pounds  six  shillings,  at  the  first  term  of  Whitsunday  or 
and  a^e^tax^  Martinmas  after  his  admission,  and  the  like  sum  at  the  next  term 
to  bo  paid     of  Whitsunday,  and  so  on  yearly  at  each  term  of  Whitsunday  there- 
by them.      after  during  his  life ;  and  if  he  is  above  twenty-five  years  of  age 
at  the  date  of  admission,  he  shall  also,  if  married,  pay  to  the  collec- 
tor at  that  date  an  age  tax  at  the  rate  of  five  pounds  twelve  shil- 
lings and  sixpence  for  each  year  or  part  of  a  year  that  his  age 
exceeds  twenty-five  ;  and,  if  unmarried,  he  shall  upon  his  marriage 
pay  the  said  age  tax  for  each  year  or  part  of  a  year  that  his  age 
exceeds  twenty-five  at  the  date  of  his  admission,  with  interest  thereon 
at  the  rate  of  four  per  centum  per  annum  from  that  date  to  the  date 
of  his  marriage. 

Contributors  37.  If  the  Contributions  herein  specified,  or  any  of  them,  shall 
in  nrrear  to  ^^^  Y)o  paid  when  they  respectively  fall  due,  the  same  shall  bear 
and  10  per  interest  at  the  rate  of  five  per  centum  per  annum  from  the  date 
cent,  adili-  of  payment  until  paid,  and,  if  not  paid  within  three  months  from 
ATT^Tsoi  ^^^  ^^^^  ^^  payment,  a  sum  of  ten  per  centum  shall  be  added  to  the 
contributor  whole  amount  of  arrears  and  interest,  and  be  payable  by  such  con- 
dyjog^^  tributor  ;  and  in  the  event  of  such  contributor  dying  while  in  arrear, 
frora^  ^^^^^^  arroar,  with  interest  and  per-centage  as  aforesaid,  shall  be  de- 
annuity,  ducted  from  the  annuit}'  payable  to  his  widow  and  children. 

Council  38.  The  Society  shall  have  right  to  sue  for  and  recover  pay- 

may  declare  ^oent  from  any  contributor  of  all  sums  due  by  him  to  the  fund, 

lorleituro  •/  * 

fornonpay-  ^^d  to  use  all  means  competent  to  recover  and  enforce   payment 

ment  o£        thereof  ;  and  if  the  contributions  payable  by  any  contributor  shall 

tions"and      ^'^n^^i^  unpaid  for  two  years,  it  shall  be  in  the  power  of  the  council 

terms  on       to  declare  that  he  has  for  himself  and  his  widow  and  children  for- 

which  foiled  all  right  to  and  interest  in  the  fund,  and  he  shall  thereupon 

nuuMM^re-    cease  to  be  a  contributor :  Provided  always,  that  any  contributor 

stored  who  incurs  such  forfeiture  shall  be  entitled  to  be  restored  to  the 

withm  three  benefit  of  the  fund,  as  if  he  had  not  incurred  such  forfeiture,  on  his 

^rfeiture.      producing  a  certificate  by  a  medical  practitioner  appointed  by  the 

council,  or  other  evidence  satisfactory  to  the  council,  that  he  is  in 

good  health,  and  on  his  paying  up  the  whole  contributions  due  by  him 

with  interest  at  the  rate  of  five  pounds  per  centum  per  annum,  and 

the  additional  sum  of  ten  per  centum  on  such  amount  of  arrears 

and  interest,  and  a  penalty  of  twenty  pounds :  Provided  also,  that 

no  contributor  shall  be  so  restored  after  the  lapse  of  three  years  from 

the  date  at  which  such  forfeiture  was  declared  by  the  council. 

Power  to  39.  Any  contributor  may  redeem  the  annual  rate  payable  by 

contributors  jjjjj^  \^y  paying  to  the  collector  the  calculated  value  of  such  rate, 

annual  rates,  according  to  his  age  at  the  time  of  redemption,  as  the  said  value  is 

specified  in  Schedule  (C.)  annexed  to  this  Act,  or  in  any  amended 
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schedule    approved    of   by  resolution  of    the    Societ}-,  upon    the    a.d.  1871 

report  of  the  actuary  or  actuaries  to  be  employed  at  any  periodical       

investigations  of  the  fund  :  Provided  always,  that  such  contri- 
butor shall,  notwithstanding  the  redemption  of  his  annual  rate,  be 
liable  in  payment  of  age,  marriage,  and  equalisation  taxes  as  above 
provided. 

40.  Every  person  who  becomes  a  contributor  after  the  passing  Contributors 
of  this  Act  shall  at  the  same  time  lodge  with  the  collector  evidence  to  produce 

«,.  JIT  "J         'J  ri-'  •  jr-xL      evidence  of 

of  his  age,  and  also,  if  married,  evidence  ot  his  marriage  and  pf  the  ^^  ^nd 
age  of  his  wife ;  and  every  contributor  marrying  after  the  passing  marriugc 
of  this  Act  shall,  within  six  months  after  his  marriage,  lodge  with 
the  collector  evidence  of  his  marriage,  and  of  the  age  of  his  wife  ;  Penalty  for 
and  any  contributor  neglecting,  within  the  time  hereby  limited,  to  neglect,  and 
lodge  such  evidence,  shall  incur  a  penalty  of  ten  pounds,  to  be  paid  to  be'pay-  ^ 
to  the  collector ;  and  if  any  contributor  shall  die  w-ithout  having  able  from 
lodged  evidence  of  his  marriage  with  the  collector,  the  widow  and  ^H°^,. 
children  of  such  contributor  shall  have  no  claim  to  any  annuity  out  of  evidence 
of  the  fund,  until  such  evidence  shall  be  produced  to  the  satisfaction  of  marriage. 
of  the  council,  and  such  annuity  shall  only  commence  to  run  from 
the  date  when  such  evidence  is  produced. 

41.  An  annuity  of  forty-two  pounds  shall  be  paid  out  of  the  Annuities  to 
fund  to  each  widow  on  the  roll  of  the  existing  fund,  during  her  life,  ^^^o^^^- 
half-yearly,  in  equal  portions,  in  advance,  at  Whitsunday  and  Mar- 
tinmas, commencing  the  first  half-yearly  payment  at  the  first  term 

of  Whitsunday  or  Martinmas  after  the  passing  of  this  Act ;  and  the 
Baid  annuities  shall  be  first  and  preferable  charges  on  the  capital, 
revenues,  and  income  of  the  fund,  and  shall  be  paid  in  priority  to 
the  annuities  to  the  widows  and  children  of  any  contributor  who 
may  die  after  the  passing  of  this  Act :  and  a  like  annuity  of  forty- 
two  pounds  shall  be  paid  out  of  the  fund  to  the  widow  of  every  con- 
tributor who,  at  the  time  of  his  death,  shall  be  entitled  to  the 
benefit  of  the  fund,  for  behoof  of  his  widow  under  the  provisions  of 
this  Act  during  her  life,  half-yearly,  commencing  the  first  half- 
yearly  payment  in  advance  at  the  first  of  the  said  terms  which 
ehall  happen  after  the  death  of  such  contributor  :  Provided  always, 
that  the  last-mentioned  annuities  to  the  widows  of  the  contributors 
who  shall  die  after  the  passing  of  this  Act  shall  be  subject  to  restric- 
tion as  hereinafter  mentioned,  and  that  the  annuity  payable  to  any 
widow  under  this  Act  shall  cease  at  twelve  o'clock  noon  on  the 
fifteenth  day  of  May  or  the  eleventh  day  of  November  preceding  the 
death  or  subsequent  marriage  of  the  widow. 

42.  If  any  contributor  entitled  to  the  benefit  of  the  fund  for  Annnities 
behoof  of  his  children  shall  die  after  the  passing  of  this  Act  without  ^Jj^^^^^'^r 
leaving  a  widow,  but  leaving  a  lawful  child  or  children  in  minority,  no  widow 
or  if  the  widow  of  any  such  contributor  die  or  marry  while  there  9^  contri- 
exist  a  child  or  children  of  such  contributor  in   minority,  the    ^^^' 
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A.D.  1S71  51.  The  moneys  belonging  to  the  Society  and  to  the  fund  may 

from  time  to  time  be  invested   on   heritable  gecurities   in    Great 

of  fuuds.  Britain,  or  in  the  purchase  of  a  hall  and  library  for  the  Society,  or 
a  site  or  sites  for  the  erection  thereof,  feu  duties,  Government 
stocks  or  securities,  stock  of  the  Bank  of  England,  stocks  or  shares 
of  any  Bank  in  Scotland  incorporated  by  Royal  Charter  or  Act  of 
Parliament,  or  in  the  debentures  or  mortgages  of  any  conipan3', 
trust,  or  corporation  incorporated  by  Act  of  Parliament,  and  the 
council  may  from  time  to  time  change  the  said  investments,  and 
re-invest  the  proceeds  thereof  in  other  the  like  investments, 

Pow'Tto  52.  The  Society  shall  have  power  at  any  general  or   special 

5"'^!'.^  ^^^T     general  meeting,  on  intimation  of  the  purpose  of  such   meeting", 

existing'        from  time  to  time  to  make  and  ordain  such  rules  and  byelaws  as 

bje-lawsto   they  shall  deem  proper  for  the  management  and  administration  of 

unta  aUoredL  *^^®  affairs  both  of  the  Society  and  of  the  fund :  Provided  always, 

that  the  rules  and  byelaws  in  operation  at  the  passing  of  this  Act 

shall,  except  so  far  as  inconsistent  with  this  Act,  continue  in  force 

until  altered,  and  that  no  motion  for  the  alteration  of  any  existing 

rule  or  byelaw,  or  the  adoption  of  any  new  rule  or  byelaw,  shall  be 

taken  into  consideration  until  it  shall  have  been  made  and  seconded 

at  a  general  meeting,  and  such  motion  shall  be  disposed  of  at  the 

next  general  meeting. 

Saving  any  53,  Xothing  in  this   Act  contained   shall   interfere    with  the 

relatin'i^  to     provisions  of  any  Act  of  Parliament  which  may  hereafter  be  passed 
privik'^es,     for  the  abolition  of  exclusive  privileges,  or  for  enabling  any  duly 
qualified  persons  to  practise  in  any  court  in  Scotland. 

Expenses  of  54,  ^11  the  costs,  charges,  and  expenses  of  and  incidental  to 
the  applying  for,  obtaining,  and  passing  of  this  Act,  or  otherwise  in 
relation  thereto,  shall  be  paid,  to  the  extent  of  one  half  thereof,  out 
of  the  fund,  and  to  the  extent  of  one  half  thereof  by  the  Society 
out  of  its  funds. 


Act. 


SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (A.) 

Funds  and  Property  belonging  to  the  Society. 

L — ^Debenture  by  the  Caledonian  Eailway 
Company,  No.  2/1326,  dated  18th  No- 
vember 1868,  in  favour  of  John  Car- 
ment,  Preses  of  the  Society  of  Solici- 
tors, Supreme  Courts  of  Scotland,  and 
others,  for  behoof  of  said  Society  .       £1,000     0     0 
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II. — ^Debenture   by  tbe   Caledonian   Eailway  a.d.  1871 

Company,  No.  2/2080,  dated  5th  July 

1869,  in  favour  of  the  Society  of  Soli- 
citors before  tbe  Court  of  Session,  Com- 
mission of  Teinds,  and  High  Court 
of  Justiciary,   incorporated    by   Royal 

Charter  ....       £1,000     0     0 

III. — Debenture  by  North  British  Railway 
Company,  No.  a/2055,  dated  23d  July 
1868,  in  favour  of  John  Carmen t,  Preses 
of  the  Society  of  Solicitors,  Supreme 
Courts  of  Scotland,  and  others,  for  be- 
hoof of  said  Society       .  .  .  1,000     0     O 

IV. — Sum  in  account-current,  as  at  15th  May 

1870,  with  Clydesdale  Banking  Com- 
pany in  favour  of  the  Society  of  Solici- 
tors, and  to  be  operated  on  by  cheques, 
signed  by  the  preses,  vice-preses,  secre- 
tary, and  treasurer,  or  any  three  of  them  883     0     1 

V. — Law  and  other  books  in   library,  above 

7,700  vols.,  estimated  at  .  .  2,000     0     0 

VI. — Furniture,  fittings,  and  other  effects  in 

library,  estimated  at      .  .  .  500     0     0 


£6,383     0     1 


JAMES  YOUNG, 

Secreiarij  to  the  Society, 


SCHEDULE  (B.) 

Funds  and  Property  belonoing  to  the  Widows'  Scheme  of  the 

Society. 

I. — Right  of  mid-superiority  of  heritable  sub- 
jects Nos.  5,  6,  and  7,  Eutland  Square, 
Edinburgh,  yielding  nett  annual  feu 
duties  amounting  to  £60,  at  25  years' 
purchase  ....      £1,500     0     0 

II. — Right  of  mid-superiority  of  heritable  sub- 
jects  in     Preston    Street,    Edinburgh, 
yielding  net  annual  feu  duties  amount- 
ing to  £23,  15s.,  at  21  years'  purchase  498  15     0 
III. — Sums  lent  on  heritable  security  in  name 

of  trustees  for  behoof  of  scheme  .         1,630     0     0 

IV. — Mortgage  by  the  Glasgow  and  South- 
western Railway  Company,  No.  498, 
dated  2lBt  December  1858,  in  favour 
of  trustees  for  behoof  foresaid  .         2,000     0     0 

2k 
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A.D.  1873    of  any  person  to  act  as  a  Law  Agent,  it  shall  be  lawful  for  the 

Judges  of  the  Court  (or  any  seven  or  more  of  them,  of  whom  the 

Lord  President  and  the  Lord  Justice  Clerk  shall  be  two),  from  time 
to  time  to  nominate  and  appoint  fit  and  proper  persons  to  be  Ex- 
aminers for  the  purposes  of  this  Act ;  and  it  shall  be  lawful  for  the 
said  Judges  from  time  to  time  to  prescribe  the  subjects  of  examina- 
tion in  law  and  general  knowledge,  and  to  make  rules  for  conducting 
such  examinations,(n)  and  also  for  entrance  examinations  of  ap- 
prentices, and  intermediate  exarainations.(o) 


Qui^nim  of 
examiners, 
fees  of  ex- 
anii  nation, 


Exceptions 
to  the  rule 
that  appli- 
cant boall 
undergo 
«Eamination 
as  to  fitness 
to  practise. 


Appoint- 
ment and 
duties  of 
Registrar. 


9.  Three  Examinei-s  shall  be  a  quorum  at  any  examination, 
and  the  Examiners  present  shall  appoint  one  of  their  number  to  be 
chairman,  and  each  applicant  shall,  prior  to  his  eitamination,  pay 
two  guineas  to  the  chairman  to  be  divided  among  the  Examiners 
present,  (/i) 

10.  During  the  period  of  three  years  immediately  following  the 
passing  of  this  Act,  it  shall  be  lawful  for  the  Court  to  admit  an 
applicant  altliough  he  shall  not  have  complied  with  the  provisions 
of  this  Act  with  respect  to  qualifications  for  admission,  provided  he 
shall  establish  to  the  satisfaction  of  the  Court  that  at  the  date  of  the 
passing  of  this  Act — 

(1.)  He  was  entitled  to  be  admitted  a  Procurator  under  "The 
Procurators  (Scotland)  Act,  1865  ;"  or 

(2.)  He  was  in  course  of  qualifying  himself  for  admission 
according  to  the  provisions  of  '*  The  Procurators  (Scot- 
land) Act,  1865,"  and  that  at  the  date  of  his  application 
he  would  according  to  these  provisions  have  been  quaH- 
fied  to  be  taken  upon  examination  by  the  Examiners 
under  that  Act,  and  sball  undergo  an  examination  under 
this  Act ;  but  no  person  who  was  under  indenture  at  the 
passing  of  **The  Procurators  (Scotland)  Act,  1865,"  or 
who  had  completed  his  term  of  apprenticeship  prior  to 
the  passing  of  that  Act,  shall  be  required  to  undergo  an 
examination  in  general  knowledge  under  this  Act. 

(3.)  He  had  been  remitted  to  the  General  Council  of  Procurators 
for  examination,  and  is  before  first  October  next  certified 
by  them  to  be  qualified,  (y) 

11.  One  of  the  principal,  depute,  or  assistant,  clerks  of  session 
to  be  nominated  from  time  to  time  by  the  Lord  President  and  Lord 
Justice  Clerk,  shall  be  the  Begistrar  of  Law  Agents  under  this 
Act.(r) 


(n)  AntCy  pp.  43-44. 
(o)  Ante,  pp.  27  and  37. 
(p)  Ante,  p.  44. 
(q)  Ante,  p.  44  et  seq, 
(r)  Ante,  p.  49. 
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It  shall  be  the  duty  of  the  Registrar  to  keep  an  alphabetical    a.d.  1873 

register  of  all  enrolled  Law  Agtint8,(s)  and  enrolment  in  such  regis-       

ter  shall  be  deemed  to  be  enrolment  under  this  Act,(^)  and  he  shall 
strike  out  the  name  of  any  Law  Agent  on  an  order  of  the  Court,  or 
on  application  made  to  him  by  such  Agent  in  writing  to  that 
eflfect  ;(tt)  and  he  shall  on  the  application  of  any  enrolled  Law 
Agent  grant  a  certificate  of  his  enrolment,(a;)  and  shall  receive  for 
each  enrolment  in  the  register  and  certificate  of  enrolment  a  fee 
of  two  shillings  and  sixpence.  The  register  shall  be  kept  in  the 
office,  in  the  register  house,  of  the  principal,  depute,  or  assistant, 
clerk  of  session  acting  for  the  time  as  Registrar,  and  the  Registrar 
shall,  in  keeping  tlie  same,  and  generally  in  the  discharge  of  his 
duties,(y)  give  obedience  to  such  directions  as  he  may  from  time  to 
time  receive  from  the  Lord  President  and  Lord  Justice  Clerk. 

12.  A  roll  of  the  Law  Agents  practising  before  the  Court  of  Roll  to  Iw 
Session  shall  be  kept  by  the  clerk  of  the  Lord  President  in  such  ^^P'  °^ 
form  as  the  Lord  President  may  direct,  and  every  enrolled  Law  prMtising 
Agent  who  has  paid  the  stamp  duty  exigible  by  law  on  admission  mthe 

to  practise  as  an  agent  before  the  Court  of  Session(«)  shall  be  ^^^^ 
entitled  to  subscribe  the  said  roll,  and  the  said  clerk  shall  be  paid  a 
fee  of  five  shillings  for  each  subscription,  and  every  Agent  shall,  on 
subscribing  the  said  roll,  deliver  to  the  said  clerk  a  note  specifying 
his  place  of  business,  and  shall  deliver  a  similar  note  so  often  as  he 
shall  change  the  same. (a) 

13.  A  roll  of  Agents  practising  in  any  Sheriff  Court  shall  be  Roll  to  be 
kept  by  the  Sheriff-Clerk  in  such  form  as  the  Lord  President  of  kept  of 
the  Court  of  Session  may  direct,  aud  every  enrolled  Law  Agent  who  pr^tiSnir 
has  paid  the  stamp  duty  exigible  by  law  on  admission  to  practise  as  in  the 
an  Agent  before  a  Sheriff  Court(6)  shall  be  entitled  to  subscribe  the  f}^^^ 
said  roll,  and  the  Sheriff  Clerk  shall  be  paid  a  fee  of  five  shillings 

for  each  subscription,  and  every  Agent  shall,  on  subscribing  the 
said  roll,  deliver  to  the  Sheriff  Clerk  a  note  specifying  his  place  of 
business,  and  shall  deliver  a  similar  note  so  often  as  he  shall  change 
the  same.(e) 

14.  It  shall  be  lawful  for  the  Lord  President  of  the  Court  of  Lord  Preri- 

Session  from  time  to  time  to  issue  rules  aud  directions  with  respect  ^®n*  ™Y 

'■         make  rales 

— for  keeping 

(«)  Ante,  p.  49.  *n<i  sul>- 

(0  See  sects.  3,  4,  and  7.  acting 

(u)  See  sect  14,  and  ante,  p.  357. 

(x)  Ante,  p.  51. 

(y)  As  to  the  duties  of  the  Registrar  in  regard  to  the  intimation  of 
indentures  and  assignations,  see  sect.  5,  su)j-sect.  2,  and  ante,  p.  31^  note 
(q),  aud  pp.  38-39. 

(z)  Ante,  p.  47-48. 

(a)  See  also  sect.  15,  and  ante,  pp.  68  and  71. 

{b  Ante,  pp.  47-48. 

(c)  See  also  sect.  15,  and  ante,  pp.  69  aud  71. 
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A.D.  1878  to  the  keeping  and  subscription  of  the  rolls  directed  to  be  kept^by 
the  two  preceding  sections,  and  such  rules  and  directions  shall  be 
observed  and  obeyed  by  the  several  keepers  of  the  said  rolls. 

The  name  of  any  person  shall  be  struck  off  the  said  rolls : —  ^ 
1.  In  obedience  to  tlie  order  of  the  Court,  upnn  application 
duly  made,  and  after  hearing  parties,  or  giving  them  an 
opportunity  of  being  heard  ;(cZ) 
'2,  Upon  his  own  written  application. (e) 


Borrowing 
process. 


15.  A  Law  Agent  shall  not  be  entitled  to  borrow  a  process 
depending  before  any  supreme  court  sitting  in  Edinburgh  unless  he 
shall  have  a  place  of  business  in  Edinburgh  or  Leith ;  and  a  Law 
Agent  shall  not  be  entitled  to  borrow  a  process  depending  before  an 
inferior  court  unless  he  shall  have  a  place  of  business  within  the 
jurisdiction  of  such  court. (^) 

No  one  to  16.  From  and  after  the  first  day  of  February  eighteen    hun- 

practise  (j^ed  and  seventy -four  no  person  shall  be  allowed  to  practise  as  an 
Ck)urt  unless  Agent  in  the  Court  of  Session  or  any  Sheriff  Court  until  he  shall 
he  has  have  subscribed  the  roll  of  Agents  practising  before  such  Court, (A) 

th^^U^f  or  after  his  name  shall  have  been  struck  off  such  roll,  unless  the 
Agents.        same  shall  have  been  subsequently  restored  thereto. (t) 


Provision  as 
to  Sheriff 
Ciourt  prac« 
titioner 


17.  An  enrolled  Law  Agent  who  has  paid  the  stamp  duty 
exigible  by  law  on  admission  to  practise  as  an  Agent  in  a  Sheriff 
Court  shall  be  qualified  to  sign  the  roll  of  Agents  practising  in 
the  Court  of  Session  on  paying  the  difference  between  such  duty 

^^^A^enfkf  *^^  *^^  ^"^^  chargeable  on  admission  to  practise  in  the  Court  <rf 

the  Court  of  Session.(A;) 

Session. 

Enrolled  18.  Any  enrolled   Law  Agent  may  apply  to  the  Court  to  be 

to'^lf.*''^'  admitted  a  Notary  Public,  and  it  shall  be  lawful  for  the  Court  to 
mittedas  admit  him,  and  grant  warrant  to  the  keeper  of  the  roll  or  register 
of  Notaries  Public  to  enrol  him  as  a  Notary  Public  on  his  paj^ing 
the  stamp  duty  for  the  time  exigible  by  law  from  a  Notary  Public 
on  admission,  and  after  the  passing  of  this  Act  it  shall  not  be  neces- 
sary for  any  person  to  find  caution  on  his  admission  as  a  Notary 
Public.  (Z) 


Notaries 
PubUc 


Societies 
may  ndmit 
enrolled 
Law  Agents 
to  member- 
ship. 


19.  Any  Society  of  Law  Agents  may,  notwithstanding  any  law. 


(d)  Ante,  p.  357  et  seq, 

(e)  Ante,  p.  359. 
{g)  Ante,  p.  71. 

h)  See  sects.  12  and  13,  and  ante,  p.  67. 

i)  See  sects.  11  and  14,  and  ante,  p.  357  et  seq, 
{k)  Ante,  pp.  67-69. 
(0  AnU,  p.  71-72. 
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statute,  or  usage  hitherto  in  force,  admit  any  enrolled  Law  Agent    a.d.  1873 
to  be  a  member  of  it  on  such  terms  as  it  may  see  fit.(m)  

20.  It  shall  be  lawful  for  any  Society  of  Law  Agents  to  acgept  Of  admiaBion 
of  an  apprenticeship  for  five  years  served  under  the  provisions  of  *2™*?t^« 
this  Act  with  an  enrolled  Law  Agent,  although  not  a  member  of  Socirties. 
such  Society,  as  a  qualification  for  admission  to  such  Society .(n) 

21.  Agreements  between  Law   Agents   acting    for   the   same  Agreements 
client  to  share  fees  or  profits  shall  be  lawful,(o)  and  a  Law  Agent  ^^'^t^"    . 
authorised  and  acting  for  a  client  whom  he  discloses  shall  incur  no  sluring  fees, 
liability  to  any  other  Law  Agent  employed  by  him,  except  such  as 

he  shall  expressly  undertake  in  writing.(f>) 

22.  Every  enrolled  Law  Agent  shall  be  subject  to  the  juris-  Law  agente 
diction  of  the  Court  in  any  complaint  which  may  be  made  against  to  be  subject 
him  for  misconduct  as  a  Law  Agent,  and  it  shall  be  lawful  for  the  tioiTof  the 
Court,  in  either  Division  thereof,  to  deal  summarily  with  any  such  Court, 
complaint  and  to  do  therein  as  shall  be  just. (9) 

23.  Nothing  in    this  Act   contained  shall  interfere  with   the  Act  not  to 
obligation  of  any  Law  Agent  to  obtain  a  stamped  certificate.(r)         "*'fv^2^^ 

to  certifi- 

24.  Any  person,  being   a  notary  public,  who  has  during  the  cates. 
period  of  seven  years  immediately  preceding  the  passing  of  this  Act  The  Court 
regularly  taken  out  a  stamped  certificate  as  required  by  law,  and  ™*y»  within 
who  has  during  the  said  period  been  engaged  in  actual  practice  as  afte^the 

a  Law  Agent  or  Conveyancer  as  well  as  a  notary  public,  may  at  any  passing  of 
time  within  one  year  after  the  passing  of  this  Act  be  admitted  as  a  ^^j^^ 
Law  Agent  under  this  Act,  if  the  court  shall  see  fit,  without  making  uotaries 
an  affidavit  of  having  served  an  apprenticeship  as  herein -before  public  to  be 
required,  and  without  being  subjected  to  examination.(«)  they  w»  fit. 

25.  From  and  after  the  first  day  of  February  one  thousand  Repealing 
eight    hundred   and    seventy-four,    "  The   Procurators   (Scotland)  *5^*"*®- 
Act,  1865,"  shall  be  and  the  same  is  hereby  repealed,(^)  but  such 
repeal  shall  not  prevent  societies  which,  prior  to  the  passing  of  this 

Act,  were  formed  under  the  said  Act(ii)  from  continuing  to  exist 

(m)  AnU,  pp.  23-24,  and  392. 

(n)  AnUy  pp.  23-24,  and  392. 

(0)  Ante,  pp.  389,  and  390. 

(p)  Ante,  pp.  147-9,  234-5,  and 

(q)  See  sect.  14^  and  ante,  p.  367. 

(r)  See  ante,  p.  52  et  seq, 

hi)  Ante,  p.  47. 

(t)  Although  the  general  repeal  of  the  Procurators  Act  is  fixed  at  Ist 
February  1874,  such  of  its  provisions  as  are  inconsistent  with  those  of  the 
Law  Agents  Act  which  are  not  deferred  till  that  date,  are  impliedly  re- 
pealed from  the  date  of  the  latter  Act — viz.,  5th  August  1873. 

{u)  The  names  of  these  societies  will  be  found  ante,  p.  19,  note  (cQ. 


Proviso  as 
to  existing 
powers  of 
inferior 
courts. 
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as  incorporated  societies,  and  electing  such  office-bearers  as  they 
please,(a;)  and  admitting  members  on  such  terms  as  they  6eefit;(jf) 
provided  always  that  it  shall  not  be  necessary  for  any  ^ent  ad- 
mitted under  this  Act  to  become  a  member  of  any  such  society.(z) 

26.  Except  in  so  far  as  relates  to  striking  the  name  of  any 
person  off  the  roll  of  Law  Agents,(a)  nothing  in  this  Act  shall  be 
held  to  affect  the  existing  powers  of  inferior  courts  or  the  Judges 
thereof  over  procurators  practising  before  such  courts,  so  far  as 
these  powers  may  be  necessary  for  supporting  the  jurisdiction  and 
maintaining  the  authority  of  their  several  courts.(&) 


II-TABLES   OF   FEES. 


I.  TABLE  OF  FEES  FOE  THE  PRACTITIONEBS 


BEFORE  THE 

COURT  OF  SESSION. 

Prescribed  by  A.  S,  Idth  Deceviber  1835,  renewed  by  A,  8.  \5th  Matf 
1839,  a7id  made  perpetual  by  A.  S,  \7ih  July  1841,  as  aUend 
and  amended  by  A.  S.  lih  July  1858,  and  A.  S,  IStJi  Mard 
1870,  together  with  the  Scale  of  Charges  allowed  in  Jury  Causa 
by  A,  S.  lOth  July  1844. 

By  A.  S.  18th  March  1870,  it  is  provided  that  there  shall  be 
exigible  for  time  engaged  in  reference  to  judicial  proceedings, 
where  the  practitioner  sliall  take  the  option  of  charging  by  time  :— 

In  Edinburgh,  not  exceeding  half-an-hour,  6s.  8d. ;  above  half- 
an-hour,  and  not  exceeding  an  hour,  lOs. ;  and  for  each  half-hoar, 
or  part  of  a  half-hour,  thereafter,  5s. ;  but  not  exceeding  for  a  whole 
day  of  eight  hours,  £4,  4s. 

Out  of  ICdinburgh,  but  in  Scotland,  the  same  rates  of  charge  as 
in  Edinburgh,  besides  personal  and  travelling  expenses. 

In  London,  or  elsewhere  out  of  Scotland,  but  in  Great  Britain, 
per  day  £6,  5s.,  besides  expenses  of  journey,  and  £2,  2s.  per  day  in 


(x)  Ante,  p.  404. 


See  also  sects  19  and  20,  and  ante,  p  24. 
(z)  Ante,  p.  23. 

(a)  Sects.  14  and  22,  and  ante,  p.  357  et  seq. 

(b)  Ante,  p.  355  et  seq. 
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London  as  personal  expenses.     In  addition  to  time  in  London,  a 
day  is  to  be  allowed  for  going,  and  another  for  returning. 

For  meetings  and  attendances  for  which  the  present  authorised 
charge  is  63.  8d.  per  hour : — Not  exceeding  half-an-hour,  6s.  8d. ; 
above  half-an-hour,  and  not  exceeding  an  hour,  10s. ;  and  for  every 
half-hour,  or  part  thereof,  after  the  first  hour,  5s. ;  but  not  exceed- 
ing for  a  whole  day,  £4,  4s. 

I. — Bill' Chamber  Proceedings, 

1.  For  drawing  bills  of  suspension  or  interdict,  or  for  loosing  a.S.  19 
arrestment,  also  bills  for  commission  for  the  examination  of  wit-  ^^^'  1^3^* 
nesses,  answers  to  such  bills,  and  notes  or  minutes  to  the  Lord  Ordi-  March  1870, 
nary,  where  necessary,  6s.  for  each  sheet  of  250  words. 

2.  Lodging  a  bill  of  suspension,  and  inquiring  for  the  interlocu- 
tor or  deliverance  thereon,  and  procuring  certified  copy  thereof,  or 
sist  for  intimation,  6s.  8d. 

3.  Instructing  to  intimate,  3s.  4d. 

4.  Keturning  certificate  of  intimation  to  Bill-Chamber,  and 
getting  up  bill  to  expede  the  letters,  38.  4d. 

5.  In  cases  where  it  may  be  necessary  to  wait  on  the  Clerks  to 
the  Bills,  or  on  the  Lord  Ordinary,  at  extra  hours,  in  order  to  pro- 
cure a  sist  or  interlocutor,  or  at  a  hearing  before  the  Lord  Ordinary, 
when  such  shall  be  ordered,  for  each  hour,  or  part  of  an  hour,  so 
occupied,  6s.  8d. 

6.  Taking  out  bond  of  caution,  returning  the  same  when  exe- 
cuted to  the  clerk,  and  intimating  the  lodgment  to  the  opposite 
agent,  6s.  8d. 

7.  For  getting  up  the  bond  to  be  attested,  returning  the  attesta- 
tion, when  executed,  to  the  clerk,  and  intimating  the  same,  3s.  4d. 

8.  For  attendance  inspecting  the  Bill-Chamber  books,  and 
entering  appearance  for  the  respondent  in  bills  of  suspension,  3s.  4d. 

9.  Ordering  copy  of  the  bill  for  the  respondent,  and  procuring 
the  same,  38.  4d. 

10.  Lodging  and  intimating  each  paper  or  note  to  the  Lord 
Ordinary,  38.  4d. 

11.  Inspecting  the  books,  and  making  inquiries  whether  answers 
have  been  lodged,  38.  4d.     This  to  be  charged  only  once. 

12.  Inspecting  books  for  Lord  Ordinary's  interlocutor,  and  taking 
copy  thereof,  3s.  4d. 

13.  Taking  out  passed  bill  to  expede  the  letters,  or  ordering  and 
procuring  certificate  of  refusal,  3s.  4d. 

14.  Inspecting  books  and  making  inquiries  whether  caution  has 
been  found,  and  consenting  or  objecting  thereto,  6s.  8d. 

15.  Ditto,  as  to  each  attestor,  and  consenting  or  objecting  to 
him,  3s.  4d. 

16.  For  ordering  and  taking  out  extract  of  decree  for  expenses, 
or  commissions  for  taking  the  oaths  of  parties,  3s.  4d. 

Ordering  and  procuring  copies  and  certified  copies  of  interlocu-  A.S.  7  Juljr 
tors  and  extracts,  the  same  charge  as  in  the  Outer  House. — {See  ^®^®- 
neoct  head,) 
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4.  Attending  the  advising  of  the  case  in  the  sunmiar  or  short 
roll,  if  the  same  shall  not  exceed  two  hours,  £l  ;  and  if  it  shall 
exceed  two  hours,  then  for  each  additional  half- hour,  58. 

5.  The  fees  for  attendances  or  consultations  with  counsel  to  be 
the  same  as  tiiose  applicable  to  the  Outer  House  procedure. — (ike 
preceding  head.) 

6.  For  intimating  each  incidental  petition,  note,  or  minute 
requiring  intimation  by  the  regulations  of  Court,  including  cer- 
tificate of  intimation,  3s.  4d. ;  if  intimated  to  more  parties  than 
one,  then  for  each  additional  intimation,  Is. 

7.  For  each  intimation  ordered  on  the  walls  or  the  minute- 
book,  and  writing  certificate,  3s.  4d. 

V. — Proceedings  in  Jury  Causes. 

The  same  charges  shall  be  allowed  in  Jury  Causes  as  in  other 
causes  in  the  Court  of  Session,  with  the  following"  addi- 
tions and  variations : — 
A.S.  7July         1.  In  respect  a  Jury  Trial  is  generally  attended  with  an  extra 
ift^\f  *°h      <^6gree  of  trouble,  there  shall  continue  to  be  allowed  for  the  day  of 
1870.  *"**^  ^^  ^^®  ^^^^^  shall  not  exceed  four   houns,  £2,  28. ;  exceeding 

four  hours,  and  not  exceeding  six,  X3,  3s. ;  and  for  each  additional 
hour  above  six,  10s. 

2.  For  perusing  record,  productions,  and  precognitions,  &c., 
before  trial,  and  preparing  for  same,  from  13s.  4d.  to  £3,  3s.,  ac- 
cording to  the  time  occupied  and  importance  of  the  case. 

3.  A  copy  of  the  precognitions,  for  the  use  of  the  agent  at  the 
"trial,  to  be  allowed. 

4.  In  addition  to  the  same  charge,  as  in  ordinary  Court  of  Ses- 
sion cases  for  notices  of  motions,  there  shall  be  allowed,  afier 
issues  are  adjusted,  for  each  notice  of  motion  lodged  in  process,  and 
boxed  to  the  presiding  Judge,  38.  4d. 

The  Act  of  Sederunt  of  10th  July  1844  provides  : — 

I.  That  no  charge  shall  in  future  be  allowed  for  journeys  and 
attendances  for  taking  precognitions  of  witnesses,  but,  in  lien 
thereof,  a  charge  shall  be  allowed  for  taking  instructions  for  pre- 
cognitions of  IBs.  4d.,  £1,  Is.,  £2,  2s.,  or  £3,  38.,  according  to  the 
circumstances  of  the  case,  and  also  charges  for  drawing  the  pre- 
cognitions, according  to  length,  at  the  same  rate  as  is  chargeable 
for  drawing  memorials  and  other  papers,  and  that  the  said  charges 
may  be  stated  either  in  the  form  of  a  memorial  to  counsel  for 
conducting  the  trial,  or  separately,  as  may  be  considered  proper : 
Provided  always,  that  the  charges  for  drawing  the  precognitions 
shall  be  subject  to  the  control  of  the  Court,  and  that  in  case  they 
shall  contain  irrelevant  or  unnecessary  matter,  they  shall  not  be 
allowed  by  the  auditor  on  the  taxation  of  the  account :  And  also, 
provided  that  in  cases  where  it  can  be  shown  to  the  satitefaction  of 
the  auditor  that  it  was  indispensably  necessary,  or  highly  expedient. 


TABLiS  OF  FEES.  449 

that  either  the  Edinburgh  or  coantry  agent  should  go  to  a  dis- 
tance from  their  places  of  residence  for  the  purpose  of  precog- 
noscing  a  witness  or  witnesses,  reasonable  charges  shall  be  allowed 
for  such  journeys,  and  the  expenses  thereof ;  but  in  such  cases  no 
charge  shall  be  allowed  for  drawing  the  precognitions  of  such  witness 
or  witnesses. 

II.  That  the  charges  for  copies  of  the  memorial  for  the  trial 
and  precognitions,  as  well  as  for  copies  of  any  papers  or  documents 
which  may  be  necessary  for  the  instruction  of  counsel  to  conduct 
the  trial,  shall  be  stated  in  the  account  immediately  before  the  fees 
to  counsel  for  the  consultation  or  trial;  and  that  no  charge  for 
copies  of  papers  or  documents  shall  be  allowed  but  such  as  are 
essentially  necessary  for  the  instruction  of  counsel :  That  is  to  say, 
if  it  is  only  a  particular  clause  or  clauses  of  a  deed,  or  particular 
letters  or  papers  on  which  the  party  relies,  a  charge  shall  only  be 
allowed  for  copies  of  such  clauses  or  letters,  and  not  for  copies 
of  the  whole  deed  or  whole  papers,  if  unnecessary  at  the  trial :  And 
it  is  hereby  provided,  that  in  such  cases  as  there  may  be  many 
papers  or  documents  which  are  necessary  for  the  instruction  of 
counsel  on  both  sides,  or  which  it  may  be  necessary  or  proper  should 
be  laid  before  the  judges  and  jury,  it  may  be  competent  for  the 
parties  to  print  the  same  at  their  mutual  expense,  so  as  to  avoid  the 
expense  of  copies. 

III.  That  the  charges  for  witnesses  attending  a  trial  shall  not 
be  stated  either  in  the  town  or  country  agents'  accounts,  but  in  & 
separate  schedule,  to  be  appended  to  the  account,  and  which  schedule 
shall  be  in  the  form  hereto  annexed. 

lY.  That  the  allowances  to  be  made  to  witnesses  attending  a 
trial  shall  be  as  follows : — 

(1.)  When  the  Witnesses  reside  in  the  Tovm  where  the  Trial 

takes  place — 

Labourers,  mechanics,  servants,  journeymen,  &c.,  per  day^ 
from  5s.  to  7s.  6d.,  according  to  circumstances. 

Tradesmen,  shopkeepers,  innkeepers,  clerks,  farmers,  &c.,  per 
day,  from  10s.  to  158.,  according  to  circumstances. 

Superior  tradesmen,  manufacturers,  shopkeepers,  auctioneers, 
&c.,  per  day,  from  10s.  6d.  to  £1,  Is. 

Gentlemen,  merchants^  bankers,  clergymen,  <&c.,  per  day, 
£1,  Is. 

Professional  persons,  such  as  writers  or  solicitors,  account- 
ants, physicians,  surgeons,  eminent  architects,  engineers^ 
surveyors,  <fec.,  per  day,  £2,  2s. 

Females,  according  to  their  station  in  life,  per  day,  from 
5s.  to  £1. 

The  above  allowances  being  in  full  of  all  the  above  respec- 
tive classes  of  persons  shall  be  entitled  to  demand  for 
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their  trouble  and  maintenance,  and  no  separate  charges 
shall  be  allowed,  for  tavern  expenses,  or  otherwise,  in 
respect  of  witnesses. 

(2,) — Where  the  Witnesses  do  not  reside  in  the  Tovm  where  the  Trial 

takes  place. 

They  shall  be  allowed  at  the  above  rates  for  the  time  necessarily 
occupied  by  them  in  going  to,  remaining  at,  and  returning 
from  the  place  of  trial,  besides  reasonable  travelling  charges 
for  going  to  and  returning  from  the  place  of  trial,  according 
to  their  rank  and  station  of  life,  and  with  reference  to  the 
means  of  conveyance  to  and  from  their  respective  places  of 
residence,  such  as  steam-boats,  railways,  &c. :  Provided 
always,  that  the  said  allowances  for  travelling  shall  not  ex- 
■  ceed  in  whole  the  rate  of  sixpence  per  mile  for  going  to, 
and  the  same  for  returning  from,  the  place  of  trial ;  and  also 
provided  that  in  cases  where  it  is  found  necessary  to  employ 
professional  or  scientific  persons,  such  as  physicians,  sur- 
geons, chemists,  engineers,  land-surveyors,  or  accountants, 
to  make  certain  investigations  previous  to  a  trial,  in  order  to 
qualify  them  to  give  evidence  thereat,  such  additional 
charges  for  the  trouble  and  expenses  of  such  persons,  shall 
be  allowed  as  may  be  considered  fair  and  reasonable :  Pro- 
vided that  the  judge  who  tries  the  cause  shall,  on  a  motion 
made  to  him,  either  at  the  trial  or  within  eight  days  there- 
after, if  in  session,  or  if  in  vacation  within  the  first  eight 
days  of  the  ensuing  session,  certify  that  it  was  a  fit  case  for 
such  additional  allowance. 

V.  That  receipts  or  vouchers  for  all  the  sums  stated  as  paid  to 
witnesses,  shall  be  produced  to  the  auditor  at  the  taxation  of  the 
account,  otherwise  the  same  shall  not  be  allowed. 

VI.  That  the  names  of  the  witnesses  who  were  examined  at  the 
trial  shall  be  stated  separately,  as  in  the  annexed  schedule,  from 
those  that  were  not  examined  ;  and  if  the  expenses  of  all  or  any  of 
the  latter  class  of  witnesses  shall  be  demanded,  the  grounds  or 
reasons  for  such  demand  shall  be  stated  ;  as,  for  example,  that  he 
was  cited  to  prove  a  certain  fact  or  writing  which  the  opposite  party 
had  refused  to  admit  before  trial,  but  which  his  counsel  admitted  at 
the  trial,  whereby  the  examination  of  the  witnesses  was  rendered 
unnecessary ;  or  (in  the  case  of  a  defender)  because  the  pursuer  had 
failed  to  prove  his  case,  in  consequence  of  which  the  defender's 
witnesses  were  not  examined;  but,  in  this  latter  case,  it  ought  to 
be  shown  that  all  the  witnesses  charged  for  were  properly  and 
necessarily  cited,  the  general  rule  laid  down  by  the  Court  being, 
that  the  expense  of  witnesses  who  were  not  examined  shall  not  be 
allowed,  unless  a  good  and  valid  reason  shall  be  assigned  for  their 
non-examin  ation. 
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VII.  That  the  charges  for  messengers  for  executing  summonses 
or  citations  of  witnesses  or  havers,  and  returning  an  execution,  shall 
be  at  the  rate  of  Is.  6d.  per  mile  for  travelling,  and  Is.  6d.  for  each 
copy  or  citation,  including  all  expenses  of  travelling,  <fec.,  or  2s.  6d. 
for  each  citation,  if  the  defender,  haver,  or  witness,  resides  in  the 


same  town  as  the  messenger. 


Form  or  Schedule  referred  to  in  the  foregoing  Regulations, 


Witnesses'  Names  and  Designations. 

Distance 

from  place 

of  Trial. 

Number  of 

Days  Absent, 

and  rate  per 

Day. 

Total  Sums 
paid. 

Taxed  off 

by  the 

Aaditor. 

I.  W  itnesses  Examined. 
II.   Witnesses  not  Examined. 

m 

£  8,  d. 

£  s.  d. 

VI. — General  Regulations. 

1.  For  Entering  Appearance  in  a  cause,  either  in  the  Inner 
or  Outer  House,  revising  the  executions,  writing  partibus^  and 
attending  to  all  the  necessary  steps  of  form  previous  to  the  first 
enrolment,  13s.  4d. 

2.  For  Drawing  Papers  not  requiring  to  be  drawn  by  Counsel, 
and  not  being  inventories  of  productions,  6s.  for  each  sheet  of  250 
words.  A.S.  18 

For  drawing  an  inventory  of  papers  or  productions — for  the  first  ^^^^  l^'^^- 
sheet,  3s.  4d. ;  each  other  sheet,  2s.  6d. 

Provided  that  each  sheet  shall  consist  of  not  less  than  260 
words ;  and  also,  that  the  memorials,  or  other  information  for  the 
use  of  counsel,  shall  be  confined,  as  closely  as  the  case  will  permit, 
to  statements  of  facts,  without  lengthened  argument  or  long  quota- 
tions from  authorities ;  and  that  when,  in  the  progress  of  a  case, 
any  additional  memorial  shall  become  necessary,  the  same  shall  not 
contain  a  repetition  of  the  former  statements,  but  reference  shall  be 
made  thereto,  as  well  as  to  proofs,  deeds,  writings,  or  correspondence 
produced,  without  the  same  being  quoted  at  length ;  and  if  quota- 
tions exceeding  one  page  each  in  length  shall  be  made,  the  same 
shall  be  chargeable  only  at  the  rate  of  copying,  instead  of  drawing 
a  paper :  Provided  also,  that  the  above  fees  for  drawing  papers  shall 
include  the  agent's  trouble  in  perusing  papers,  or  receiving  instruc- 
tions to  enable  him  to  write  the  same. 

All  defences,  condescendences  and  answers,  revised  condescen- 
dences and  answers,  and  cases,  shall  be  drawn  and  subscribed  by 
counsel ;  and  this  rule  shall  likewise  be  applicable  to  all  incidental 
petitions  and  complaints  to  the  Inner  House,  or  the  Lord  Ordinary 
on  the  Bills,  and  answers  thereto,  with  exception  of  such  petitions 
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as  are  merely  formal,  such  as  petitions  for  sequestration,  or  for  the 
confirmation  or  discharge  of  a  trustee,  which,  as  well  as  reclaiming 
notes  against  the  interlocutor  of  a  Lord  Ordinary,  and  notes  to  the 
Court,  or  a  Lord  Ordinary,  may  be  drawn  by  an  agent,  although 
they  must  be  signed  by  counsel  as  at  present.  These  formal  peti- 
tions, however,  shall  contain  merely  references  to  the  clauses  of  the 
statute  upon  which  they  are  founded,  without  quotation  ;  and  the 
allowance  for  a  note  in  the  Bill  Chamber,  or  to  have  a  cause  put  to 
the  roll,  or  for  a  petition  for  a  new  Lord  Ordinary,  shall  not  exceed 
one  sheet. 

3. — Copies  of  Papers. — Per  sheet,  of  250  words,  if  in  English, 
Is.  6d. ;  if  in  Latin,  2s.  6d. ;  ruled  and  figured,  28. ;  or  if  folio  size, 

A.S.18        4s. 

March  187  .  There  shall  be  no  allowance  for  an  agent's  copy  of  a  memorial 
to  counsel,  nor  for  copies  of  any  papers  or  productions  in  a  process, 
except  such  as  may  be  absolutely  necessary  for  conducting  it. 

4.  Attendances. — For  each  necessary  attendance  at  a  consulta- 
tion of  counsel,  where  a  fee  is  paid  without  a  memorial ;  for  attend- 
ing the  auditor  at  the  taxation  of  an  account,  or  an  accountant,  sur- 
veyor, civil  engineer,  architect,  tradesman,  or  other  person  to  whom 
a  remit  shall  be  made  by  the  Court,  or  at  a  proof,  examination  of 
parties  or  havers,  visitation  or  inspection  ordered  by  the  Court ;  for 
making  searches  of  any  of  the  public  records,  or  other  like  attend- 
ances, where  the  same  shall  be  considered  proper  and  necessaiy,  or 
authorised  by  the  Court,  for  each  hour,  or  part  of  an  hour,  so  em- 
ployed, if  in  Edinburgh  or  its  neighbourhood,  10s. 

If  an  agent  shall  necessarily  go  to  the  country  to  attend  a  proof, 
the  examination  of  parties,  or  other  business,  he  is  allowed  for  the 
time  occupied  iu  such  business  (including  travelling),  at  the  same 
rate,  but  see  arde^  p.  444,  as  to  option  allowed  in  charging. 

Besides  reasonable  travelling  charges,  and  an  allowance  for  his 
maintenance,  at  a  rate  not  exceeding  £1,  Is.  per  day. 

But  when  the  business  may  be  properly  performed  by  an  agent 
in  the  country,  the  auditor,  in  taxing  an  account,  shall  only  allow 
such  expenses  as  would  have  been  incurred  if  it  had  been  done  by 
a  country  agent. 

Attendance  on  a  commissioner  fixing  diet  of  proof,  or  examina- 
tion of  parties  or  havers,  and  intimating  the  same  to  the  opposite 
agent  or  party,  and  writing  certificate  of  intimation,  6s.  8d. 

Procuring  deliverance  on  any  summary  application  in  time  of 
vacation,  or  during  any  recess  of  the  court,  6s.  8d. 

Attendance  directing  clerk  to  search  for  process  asleep,  38.  4d. 

Examining  papers  lodged  by  opposite  party,  and  ascertaining 
new  matter,  and  to  what  extent  additional  information  may  be  re- 
quired, where  no  memorial  is  prepared  in  consequence,  the  same  fee 
A  S  9  Joly  ^  allowed  for  revising  papers  drawn  by  counsel,  according  to  their 
1858.  length.— /S^ee  alove. 


TABLES  OF  FEES.  453 

FerusiDg  and  considering  reports  obtained  under  remit,  or  pro- 
ductions made  or  recovered  under  a  diligence,  whether  copies  be 
afterwards  made  or  not,  where  no  memorial  is  prepared  in  conse- 
quence, to  be  charged  according  to  time  occupied. 

Attendance  on  reporter  with  proceedings,  &c.,  and  getting  him 
to  accept  remit,  6s.  8d. 

Attendance  on  reporter,  getting  up  his  report,  and  settling  his 
fee,  6s.  8d. 

Attendance  on  commissioner  under  commission  and  diligence, 
and  getting  up  his  report,  with  productions,  <&c.,  and  paying  his  fee, 
6s.  8d. 

Writing  commissions  or  diligences  against  witnesses  or  havers, 
and  other  similar  writings,  and  duplicates  thereof,  when  necessary — 
first  sheet,  6s. ;  every  other,  4s. 

Preparing  for  hearing  or  advising  in  Inner  House,  and  for  de- 
bates in  debate-roll  in  Outer  House,  where  no  memorial  is  prepared 
at  the  stage  of  the  cause,  13s.  4d. 

For  examining  reclaiming  note  and  appendix  of  opposite  party, 
to  ascertain  correctness  thereof,  6s.  8d. 

For  each  day  in  which  a  case  stands  in  the  Inner  House  rolls, 
though  not  called,  6s.  8d. 

Drawing  note  to  extractor  for  extract,  lodging  same,  transmit- 
ting process,  and  procuring  extract,  6s.  8d. 

Inquiries  if  paper  of  opposite  party  lodged,  3s.  4d.  But  this  to 
be  charged  only  once  as  to  each  paper. 

Attending  consultation  with  counsel  at  chambers  at  any  import- 
ant stage  of  a  cause,  where  no  memorial  is  charged,  not  exceeding 
half-an-hour,  68.  8d. ;  above  half-an-hour,  and  not  exceeding  an 
hour,  10s.,  over  and  above  the  charges  for  attendance  with  papers 
and  fee,  and  fixing  the  consultation. 

Procuring  copy  of  an  interlocutor,  and  booking  the  same,  3s.  4d. 
Note. — The  above  fee  to  apply  only  to  important  interlocutors 
in  a  cause,  and  of  which  it  may  be  necessary  to  keep  a  copy.  A.S.  17 

Lodging  each  paper,  and  productions  made  therewith,  38.  4d.  ;  "^"^y  ^^^ 
or  if  productions  are  lodged  separately,  and  when  they  should  not 
have  been  lodged  with  the  paper,  the  same  fee. 

Borrowing  a  process  consisting  of  not  more  than  40  numbers, 
2s. ;  above  40  and  not  exceeding  100,  3s. ;  above  100  and  not  ex- 
ceeding 200,  4s. ;  and  for  every  100  or  part  of  100  above  200  num- 
bers. Is.  But  if  only  part  of  a  process  is  borrowed,  ex  gr.,  an  interest 
in  a  process  of  multiplepoinding  or  ranking  and  sale,  the  charge  to 
be  according  to  the  number  of  articles  borrowed. 

Eetuming  a  process,  and  getting  receipt  scored,  one-half  of  the 
above  fees. 

Attendance  getting  a  process  transmitted  from  one  clerk  to 
another,  3s.  4d. 

Ordering  a  caption  for  the  return  of  a  process,  and  intimating 
same  to  opposite  agent,  3s.  4d. 
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If  the  process  is'not  returned  after  intimation  by  the  clerk,  pro- 
curing caption,  intimating  the  same,  and  instructing  macer  or 
messenger  to  execute,  3s.  4d. 

When  the  caption  is  enforced,  the  above  fees  to  be  paid  by  the 
party  against  whom  it  is  directed,  with  the  clerk  and  macer's  fees  ; 
the  several  fees  to  be  paid  being  printed  or  marked  on  the  back  of 
the  caption. 

Getting  an  account  of  expenses  marked  at  fee-fund,  lodging  the 
same  with  the  auditor,  getting  warrant  to  tax,  and  serving  the  same, 
with  copy  of  the  account,  on  opposite  agent,  3s.  4d. 

Attending  the  auditor  at  taxing  an  account  of  decree  in  absence, 
3s.  4d. 

Ordering  and  procuring  extract  of  any  act  or  warrant,  commis- 
sion, diligence,  or  decree,  or  procuring  authentication  of  an  inter- 
locutor, or  order  of  Court,  where  such  is  necessary,  3s.  4d. 

Instructing  messenger  to  execute  or  intimate  the  various  kinds 
of  writs,  when  necessary,  3s.  4d. 

5.  Correspondence. — For  writing  each  necessary  letter,  including 

A.S.  18        booking,  not  exceeding  one  page  of  125  words,  3s.  4d. ;  exceeding 

March  1870.  one  page,  but  not  exceeding  two  pages,  5s. ;  and  for  each  page,  or 

part  of  a  page  beyond  the  first  two  pages,  2s.  6d.     But  mere  formal 

tters  (such  as  simply  transmitting  copies  of  papers),  to  be  charged 

each  Is.     For  telegrams  the  same  rate  of  charge  as  for  letters. 

And  where  the  letter  necessarily  enters  into  detail,  and  exceeds 
one  sheet,  then  for  every  other  sheet,  or  part  thereof,  including 
booking,  3s.  4d. 

Circular  Letters. — The  above  rates  for  the  first,  and  the  others 
to  be  charged  as  copies,  according  to  the  length,  provided  the  ex- 
pense of  such  circulars  shall  not  exceed  the  expense  of  printing  the 
same. 

But  no  letters  shall  be  allowed  except  such  as  are  essentially 
necessary  for  conducting  a  cause,  or  communicating  information  as 
to  important  interlocutors  or  steps  of  procedure. 

The  agent's  letter-book  shall  be  produced  to  the  auditor,  if  re- 
quired, to  show  the  length  or  propriety  of  the  letters  stated  in  an 
account,  and  no  letter  shall  be  allowed  which  is  not  fully  booked. 

VII. — Oeneral  Rules  prescribed  hy  A,  S.  19  Dec.  1835,  in  regard  to 
the  Taxation  of  Accounts  for  Judicial  Proceedings. 

All  the  foregoing  regulations  shall  be  held  as  applicable  to  the 
taxation  of  accounts,  as  well  between  party  and  party  as  between 
agent  and  client ;  but,  in  order  that  the  expense  of  litigation  may 
be  kept  w^ithin  proper  and  reasonable  bounds,  it  is  hereby  declared, 
that  in  taxing  accounts,  between  party  and  party y  only  such  expenses 
shall  be  allowed  as  are  absolutely  necessary  for  conducting  it  in  a 
proper  manner,  with  due  regard  to  economy ;  ex.  gr,,  if  &  party  shall 
think  proper  to  employ  an  unnecessary  number  of  counsel,  or  to  pay 
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higher  fees  than  are  warranted  by  ordinary  practice,  the  extra  ex- 
pense thereby  occasioned  shall  not  be  allowed  against  the  losing 
party. 

And  it  is  hereby  declared,  that  notwithstanding  a  party  shall  be 
found  entitled  to  expenses  generally,  yet  if,  on  the  taxation  of  the 
account,  it  shall  appear  that  there  is  any  particular  part  or  branch 
of  the  litigation  in  which  such  party  has  proved  unsuccessful,  or 
that  any  part  of  the  expense  has  been  occasioned  through  his  own 
fault,  he  shall  not  be  allowed  the  expense  of  such  parts  or  branches 
of  the  proceedings. 

In  all  cases  where  memorials  are  laid  before  counsel,  the  fee  paid 
therewith,  together  with  the  date  of  payment,  shall  be  marked  on 
the  back  in  large  legible  characters  (in  words),  and  the  paper  shall 
be  afterwards  got  back  from  the  counsel  with  his  signature  or  ini- 
tials endorsed  thereon,  which  shall  be  produced  to  the  auditor  at  the 
taxation  of  the  account  as  the  voucher  of  the  fee  stated  for  counsel, 
otherwise  neither  the  charge  for  the  memorial  nor  fee  shall  be 
allowed.  In  cases  where  fees  are  paid  to  counsel  without  a  memo- 
rial, a  certificate  under  the  hand  of  the  counsel  or  his  clerk  shall, 
if  required,  be  produced  that  such  fees  were  actually  and  bona  fide 
paid  of  the  dates  stated  in  the  account ;  nor  shall  party  upon  any 
account  be  allowed  to  pay  or  state  higher  or  additional  fees  to 
counsel,  after  he  has  been  found  entitled  to  expenses,  than  were 
actually  paid  at  the  time.  But  this  rule  shall  not  apply  either  to 
cases  on  the  poor's  roll,  or  to  such  as  have  been  conducted  gratui- 
tously by  the  agent  and  counsel  on  account  of  the  poverty  of  the 
party. 

In  such  cases  where  it  may  be  necessary  or  proper  to  employ  a 
country  agent  in  conducting  a  cause  in  the  Court  of  Session,  reason- 
able charges  may  be  allowed  for  his  trouble,  correspondence,  and 
agency,  according  to  the  rules  and  practice  that  have  hitherto  pre- 
vailed and  been  sanctioned  by  the  Court :  Provided  always,  that 
double  charges  shall  not  be  thereby  incurred  for  doing  the  same 
business ;  ex,  gr,,  if  a  charge  for  a  memorial  to  counsel,  at  any  par- 
ticular stage  of  a  cause,  is  allowed  to  the  agent  in  the  Court  of 
Session,  a  charge  for  a  memorial  to  instruct  the  agent  shall  not  also 
be  allowed  in  the  account  of  the  country  agent ;  or  if  a  charge  for 
a  memorial  is  allowed  in  the  country  agent's  account,  a  similar 
charge  shall  not  at  the  same  time  be  allowed  to  the  agent  in  this 
Court,  but  only  a  reasonable  charge  for  perusing,  considering,  and 
laying  the  same  before  counsel. 

It  is  understood  that  the  agent  is  not,  without  special  agree- 
ment, to  be  held  personally  responsible  to  an  accountant,  engineer, 
or  other  reporter,  to  whom  a  remit  may  be  made  by  the  Court  on 
matters  of  fact  in  a  depending  process,  where  the  agent  has  autho- 
rity to  bind  the  party. 
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II.— FEE  FUND  DUES. 

Inker  House  Ain>  Court  of  Teikds. 

Original  petitions,  and  petitions  and  complaints,  or  any  other 
writ  or  step  by  which  a  cause  is  originated ;  also  answers  thereto, 
or  other  first  step  for  a  respondent  or  other  party,  each  paper 
printed,  15s. ;  written,  12s.  6d. 

Condescendences,  answers,  and  revised  or  amended  condescend- 
ences and  answers,  with  or  without  pleas  in  law  annexed,  each 
paper,  printed,  lOs. ;  written,  7s.  6d. 

Cases,  and  revised  or  supplementary  cases,  each,  printed,  10s. ; 
written,  7s.  6d. 

Eeclaiming  notes,  with  or  without  appendices,  also  petitions  and 
answers,  not  being  first  steps,  each,  printed,  10s. ;  written,  78.  6d. 

Notes  to  the  Lord  President  and  answers  thereto,  minutes  and 
answers  thereto,  each,  printed,  5s. ;  written,  2s.  6d. 

Notes  of  additional  or  supplementary  pleas  in  law,  7s.  6d. 

Each  other  step  or  pleading  in  the  Inner  House  not  enumerated 
in  this  schedule,  printed,  10s. ;  written,  7s.  6d. 

Outer  House. 

Summonses  of  every  kind,  and  defences  thereto ;  also  letters  or 
notes  of  suspension  or  advocation,  and  any  other  writ,  pleading,  or 
step  whereby  a  cause  is  originated,  or  by  which  a  party  first  maikes 
appearance  in  any  cause,  each,  lOs. 

Beasons,  or  revised  or  amended  reasons,  of  suspension  or  advo* 
cation,  and  answers,  or  revised  and  amended  answers  thereto,  with 
or  without  notes  of  pleas  in  law  annexed,  each,  5s. 

Condescendence  and  answers,  revised  or  amended  condescend- 
ence, and  revised  or  amended  answers,  with  or  without  notes  of 
pleas  in  law  annexed,  each,  5s. 

Notes  of  additional  or  supplementary  pleas  in  law,  5s. 

Inventories  to  satisfy  production,  and  inventories  of  titles  in 
teind  causes,  each,  5s. 

Cases,  and  revised  or  supplementary  cases,  7s.  6d. 

Minutes  and  answers  thereto,  notes  and  answers  thereto,  each, 
2s.  6d. 

Objections,  revised  objections,  answers,  and  revised  answers 
thereto,  each,  2s.  6d. 

Condescendence  and  claims,  or  interests  in  multiplepoindings, 
rankings,  &c.,  and  revised  ditto,  where  the  sum  claimed  is  upwaixis 
of  £10,  each,  2s.  6d. 

(No  charge  where  for  £10  or  under.) 

Each  other  step  or  pleading  in  the  Outer  House  not  here  enume- 
rated, 7s.  6d. 
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Bill-Chamber. 

Bills  or  Dotes  of  suspension  or  advocation,  suspension  and  inter- 
dict, and  answers  thereto,  or  other  original  application  or  first  step, 
except  plack  hills,  each,  5s. 

Bills  for  loosing  arrestments  and  answers  thereto,  notes  and 
answers  thereto,  each,  2s.  6d. 

Accounts  of  expenses,  each  (See  ** Miscellaneous  Papers,")  28. 6d. 

Bonds  of  caution  on  heing  taken  out,  2s.  6d. 

Certificates  or  extracts  of  judgment,  2s.  6d. 

Extracts. 

Decrees  of  locality,  40s. 
Decrees  of  valuation,  40s. 
All  other  decrees,  if  in  for o^  15s. 

Decrees  in  absence,  acts,  abbreviates  of  adjudication,  diligences, 
and  protestations,  each,  10s.  6d. 

Miscellaneous  Papers. 

Certified  copy  of  proceedings  for  appeal  to  the  House  of 
Lords,  408, 

Certified  copy  of  pleadings  or  interlocutors  by  a  principal  clerk 
or  his  assistant,  26.  Od. 

Oaths  of  parties,  witnesses,  or  havers,  if  in  presence  of  a  Lord 
Ordinary  or  the  Inner  House,  each,  2s.  6d. ;  if  on  commission.  Is. 

Bonds  of  judicial  caution,  on  being  taken  out,  10s. 

Prepared  states  and  schemes,  printed,  15s. ;  written,  10s. 

Memorials  and  abstracts,  10s. 

Minutes  of  election  of  a  common  agent,  2s.  6d. 

For  printed  additional  appendices  or  other  papers,  boxed  for  the 
Judges  of  the  Inner  House,  not  being  pleadings  in  the  cause,  each, 
2s.  6d. 

Notes  for  searches,  if  under  ten  years  from  the  date  of  the  order, 
each  search,  2s.  6d. ;  ten  years  and  under  twenty-five,  7s.  6d. ; 
twenty -five  years  and  upwards,  12s.  6d. ;  for  extracted  processes  in 
the  teind  record,  5s. 

Accounts  of  expenses,  6s. 

For  Auditor^s  Fees  of  Taxing. 

Accounts  under  £10, 

10  and  under  £20, 


20 
50 
100 
150 
200 
300 
500 


j> 


)) 


)) 


50 
100 
150 
200 
300 
500 
600 


8. 

d. 

2 

6 

5 

0 

7 

6 

10 

0 

15 

0 

20 

0 

30 

0 

40 

0 

60 

0 
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And  for  accounts  exceeding  £600,  tbe  fee  to  be  increased  at  the 
rate  of  5&.  for  every  £100,  or  part  of  £100. 

The  foregoing  fees  apply  to  all  causes  and  proceedings  in  the 
Court  of  Session  and  Court  of  Commissioners  for  Teinds,  and  also  to 
jury  causes;  but  not  to  maritime  or  consistorial  causes,  nor  to 
applicants  for  tbe  benefit  of  tbe  poor's  roll,  or  persons  pursuing  or 
defending  in  forma  pauperis,  nor  to  any  proceedings  wbicb,  at 
tbe  date  of  tbe  Act  bere  referred  to,  were  exempt  from  fees  by  any 
Act  of  Parliament  tben  in  force. 

In  Mercantile  Sequestrations. 

Original  petitions  for  sequestration,  or  any  other  writ  or  step 
by  which  a  process  of  sequestration  is  originated,  10s. 

All  other  papers,  being  steps  of  procedure,  and  not  productions, 
each,  2s.  6d. 

Payment  bt  Stamps. 

Under  tbe  provisions  of  "  Tbe  Courts  of  Law  Fees  (Scotland) 
Act,  1868"  (31  and  32  Vict.  c.  55),  tbe  Commissioners  of  Her 
Majesty's  Treasury,  with  concurrence  of  the  Court  of  Session,  have 
made  the  following  rules,  which  came  into  operation  on  1st  May 
1873,  for  regulating  the  use  of  stamps  in  the  payment  of  fees 
in  the  offices  of  tbe  Court  of  Session,  Court  of  Teinds,  and  Court  of 
Justiciary,  or  to  the  officers  thereof : — 

1.  The  stamps  to  be  used  in  payment  of  tbe  fees  payable  in 
the  offices  or  to  the  officers  aforesaid  shall  be  adhesive  stamps. 

2.  Such  stamps  shall  be  affixed,  at  tbe  expense  of  tbe  parties 
liable  to  pay  tbe  fees,  on  or  to  tbe  paper,  vellum,  or  parchment  on 
which  tbe  proceedings  in  respect  whereof  such  fees  are  payable,  are 
written  or  printed,  or  which  may  be  otherwise  used  in  reference  to 
such  proceedings. 

3.  Where  any  of  such  fees  are  payable  in  respect  of  any  step  of 
process,  or  any  matter  or  thing  to  be  done  by  any  of  the  officers,  or 
in  any  of  the  offices  aforesaid,  and  it  shall  not  have  been  customaiy 
to  use  any  written  or  printed  document  or  paper  in  reference  to 
such  step  of  process  or  matter  or  thing  whereon  tbe  stamp  could 
be  stamped  or  affixed,  tbe  party  or  bis  agent  desiring  to  proceed  in 
such  process,  or  requiring  such  matter  or  thing  to  be  done  or 
permitted  to  be  done,  shall  make  application  by  a  short  note  or 
memorandum  in  writing  or  print,  and  a  stamp  denoting  the  amount 
of  tbe  fee  so  payable  shall  be  stamped  or  affib£.ed  to  such  note. 

4.  Every  officer  who  shall  receive  any  document  to  which  a 
stamp  shall  have  been  affixed  pursuant  to  these  rules,  shall  imme- 
diately on  receipt  of  such  document  cancel  tbe  stamp  or  stamps 
thereon,  by  obliterating  the  same  by  means  of  a  hand  stamp  and 
printing  ink  showing  the  date  of  tbe  cancellation,  or  by  writing 
thereon  tbe  initial  letters  of  the  name  of  the  officer  or  clerk  by 
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whom  the  same  is  hereby  directed  to  be  cancelled,  and  the  date  of 
such  cancellation ;  and  all  adhesive  stamps  affixed  to  any  paper  or 
document  presented  to  or  kept  in  the  possession  of  any  of  the 
officers  of  the  aforesaid  courts  or  of  the  clerks  of  the  judges,  shall, 
before  the  act  is  done,  or  permitted  to  be  done  in  respect  of  which 
the  fee  denoted  by  such  stamp  is  payable,  be  eflfectually  cancelled 
by  some  officer  of  the  said  courts,  or  by  one  of  the  said  clerks  of 
the  judges  in  the  manner  aforesaid ;  and  no  such  paper  or  document 
shall  be  marked  by  the  clerk  of  process  or  delivered  out  until 
the  stamp  thereon  shall  have  been  so  cancelled  or  defaced ;  and  it 
shall  be  the  duty  of  all  officers  of  court  before  whom  the  proceedings 
to  which  such  stamps  ought  to  be  affixed,  as  well  as  the  agents  in  the 
proceedings,  to  see  that  the  proper  stamps  are  affixed  and  cancelled. 

5.  When  through  mistake  the  stamp  upon  any  paper  or  docu- 
ment has  been  cancelled  as  aforesaid  without  having  been  legiti- 
mately used,  it  shall  be  competent  to  the  Board  of  Inland  Eevenue, 
upon  the  presentation  of  a  certificate  by  the  Queen's  and  Lord 
Treasurer's  Eemembrancer,  that  such  stamp,  also  produced,  is  a  fit 
subject  for  allowance,  to  allow  the  duty  thereof. 

6.  The  several  officers  by  whom  stamps  may  be  cancelled  as 
aforesaid  shall,  on  or  before  the  30th  day  of  April  in  each  year, 
make  out  an  account  of  all  stamps  cancelled  in  their  respective 
offices,  and  shall  render  such  account  to  the  Queen's  and  Lord 
Treasurer's  Eemembrancer  for  transmission  to  the  Lords  Commis- 
sioners of  Her  Majesty's  Treasury;  and  the  first  of  these  accounts 
shall  be  for  the  year  ending  31st  March  1874,  and  so  forth. 

7.  Any  person  appointed  by  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  or  the  Board  of  Inland  Eevenue  for  that  pur- 
pose, shall  have  power  and  be  permitted  to  inspect  the  papers  in 
any  proceedings  in  the  foresaid  courts  or  the  offices  thereof,  in  order 
to  ascertain  that  stamps  have  been  duly  affixed  and  cancelled. 

8.  The  Board  of  Inland  Eevenue  may  authorise  distributors 
of  stamps,  and  persons  authorised  to  sell  stamps  in  Scotland,  to  sell 
the  stamps  above  referred  to. 

{Note, — Fee  stamps  may  be  purchased  at  the  General  Eegister 
House,  and  at  the  Inland  Eevenue  Office.  See  EdiiSmrgh 
Gazette,  25  March  1873.) 


III.— FEES  PAYABLE  UNDER  THE  BANKRUPTCY 

ACT  OF  1856. 

In  the  Court  of  Session. 

To  the  Keeper  of  Hie  General  Minute-Book, 

For  entering  the  first  deliverance,  and  deliverance  awarding 
sequestration,  adjudication,  and  discharge,  and  approval  of  com- 
position, each,  2s.  6d. 

For  entering  any  other  deliverance  or  intimation,  Is. 
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To  the  Extractors, 

For  every  extract  made  of  the  proceedings  or  of  the  deliyerance 
of  the  Lord  Ordinary  or  Inner  House,  per  sheet,  Is. 

To  the  Keepers  of  the  Records, 

For  entering  any  schedule,  Is. 

For  entering  on  the  margin  of  any  record  the  recall  of  seques- 
tration or  discharge  in  favour  of  the  bankrupt,  Is. 

For  access  to,  and  liberty  to  make  excerpts  of,  proceedings 
under  this  Act  from  any  register  or  record  appointed  by  the  Act  to 
be  kept,  or  in  which  entries  are  therein  appointed  to  be  made,  a  fee 
of  Is.,  for  each  year  of  the  record  inspected,  but  not  exceeding  in 
all  for  any  one  record,  10s. 

For  extracts  or  certified  copies  therefrom,  per  sheet,  Is. 

For  collating  and  certifying  extracts  therefrom,  per  sheet,  6d. 

Sheriff  Court. 
To  the  Sheriff' Clerk. 

On  every  deliverance  pronounced  by  the  SheriflF,  awarding  se- 
questration, declaring  the  election  of  a  trustee,  appointing  diets  of 
examination,  granting  a  discharge  to  the  bankrupt,  approving  of 
composition,  or  exonerating  the  trustee,  2s.  6d. 

For  every  other  deliverance,  not  being  merely  an  order  for 
papers  or  revisals,  Is. 

For  every  transmission  to  or  by  him  of  the  proceedings,  Is. 

For  entering  the  first  deliverance,  and  the  deliverance  awarding 
sequestration,  in  the  register,  each  (if  separate),  6d. 

For  entering  the  name  and  designation  of  the  trustee  and  com- 
missioners in  the  register,  6d. 

For  issuing,  receiving  back,  and  examining  bond  of  caution  for 
trustee,  to  be  paid  at  the  issuing  of  bond,  2s.  6d. 

For  oath  of  the  bankrupt,  and  examinations  of  him  or  others, 
per  sheet,  Is. 

For  every  warrant  of  apprehension  or  citation  of  the  bankrupt 
or  others,  or  commission  to  take  examination,  2s.  6d. 

For  every  certified  copy  or  extract  of  the  proceedings  before  the 
sherifif,  or  of  any  deliverance  pronounced  by  him,  per  sheet,  Is. 

For  every  annual  report  of  the  depending  sequestrations,  for 
each  sequestration,  to  be  paid  by  the  trustee,  6d. 

For  every  borrowing  of  all  or  any  part  of  the  proceedings,  6d. 

To  the  Sheriff, 

Attending  any  meeting  of  creditors  or  examination,  for  each 
such  meeting  or  diet  of  examination,  not  being  on  the  same  day, 

jei.  Is. 

Prices  for  Advertisements  in  the  London  and  Edinburgh 

Gazette. 

For  six  lines  and  under,  6s. 

For  more  than  six  lines,  and  not  exceeding  ten  lines,  7s.  6d. 
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For  more  than  ten  lines,  and  not  exceeding  fifteen  lines,  lOs. 
6d. 

For  more  than  fifteen  lines,  and  not  exceeding  twenty  lines,  14s. 
6d. 

For  more  than  twenty  lines,  and  not  exceeding  twenty-five  lines, 
17s.  6d. 

For  more  than  twenty-five  lines,  and  not  more  than  thirty  lines, 
20s.  6d. 

Sec«  183  of  Bankrnptcy  Act  prohibits  higher  charges  being  made  than  those  specified 
in  the  above  Table. 


IV.  — CHANCEEY  AND  SHERIFF  CLERKS'  FEES  IN 

SERVICES. 

(1.)  OjSp>ce  of  Chancery, 

For  extracting  decrees  of  service  (including  recording),  each 
sheet  of  extract,  or  part  of  a  sheet,  of  300  words,  2s. 

For  certified  copies  of  proceedings  in  services,  when  required  hy 
the  party,  each  sheet,  or  part  of  a  sheet,  of  300  words,  2s. 

For  inspection  of  each  hook  of  record,  having  a  corresponding 
index  of  reference,  2s.  6d. 

For  inspection  of  the  proceedings  in  a  service,  2s.  6d. 

For  searches  in  the  indices  in  the  hooks  of  record — ^For  any 
period  not  exceeding  one  year,  a  fee  of  2s.  6d. ;  for  any  period  from 
one  year  to  ten  years  inclusive,  a  fee  of  5s. ;  for  any  longer  period, 
10s. 

For  transmitting  the  proceedings  in  a  service  on  the  warrant  of 
the  Court  of  Session,  7s.  6d. 

For  each  attendance  to  exhibit  a  book  or  books  of  record  where 
the  same  may  be  lawfully  required,  a  fee  of  5s. 

(2.)  To  the  Sheriff-Clerk  of  Chancery  and  Sheriff-Clerks  of  Counties, 

Fee  to  be  received  on  presenting  the  petition,  whether  of  general 
or  special  service,  whereof  one-half  to  be  retained  by  the  sheriff- 
clerk  receiving  it,  and  the  other  half  accounted  for  by  him  to  the 
sheriff' clerk  who  assists  in  the  publication  of  the  petition,  and  to 
cover  correspondence,  framing  of  abstracts,  publication,  and  post- 
ages, 10s. 

In  Oeneral  Services. 

For  attending  at  service,  and  framing  and  recording  minutes, 

3s.  6d. 

In  litigated  cases,  the  clerk  or  assistant  clerk  to  be  paid  for 
writing  the  proof,  at  the  rate,  per  sheet  of  300  words,  of  6d. 

For  general  trouble  connected  with  the  servicei  lOs. 

For  writing  decree  of  service,  28.  6d. 
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In  Special  Services, 

For  framiDg  and  recording  minutes  (including  attendance  at  the 
service) — For  the  first  sheet  of  300  words,  3s.  6(1. ;  every  following 
sheet,  2s. 

For  general  trouble  connected  with  the  service,  15s. 

For  writing  decree  of  service,  5s. 

In  litigated  cases,  the  clerk  or  assistant  clerk  to  be  paid  for 
writing  the  proof  at  the  rate,  per  sheet  of  300  words,  of  6d. 

Note, — In  all  cases  the  additional  procedure  occurring  when  the  service  is  opposed  to  be 
paid  for  by  the  parties,  according  to  the  rates  chargeable  by  the  respective  sheriff- 
clerks  in  ordinary  business ;  and  in  the  case  of  the  sheriff-clerk  of  Chancery,  accord- 
ing to  the  rates  chargeable  by  the  sheriff-derk  of  Edinburgh,  as  regulated  by  the 
Act  1st  and  2d  Vict.  cap.  119. 

Caveats, 

For  each  caveat  (to  be  effectual  for  one  year),  the  sheriff-clerk 
to  receive  for  his  own  use,  in  all  cases,  2s.  6d. 


v.— COMMISSAEY  CLEEKS'  FEES. 

In  applications  for  appointments  of  executors-dative,  and  other 
procedure,  under  the  Act  21  and  22  Victoria,  c.  56. 

For  receiving,  examining,  and  marking  each  petition  for  the 
appointment  of  an  executor-dative,  affixing  copies  thereof,  framing 
and  transmitting,  free  of  charge,  the  abstract  thereof  to  the  keeper 
of  the  record  of  edictal  citations,  receiving  and  examining  abstract 
published  by  said  keeper,  writing  the  certificate  of  intimation  on  the 
principal  petition,  including  fee  on  the  decree-dative,  lOs. 

And,  in  addition,  when  a  second  petition  is  presented,  besides 
the  above  fees  on  such  second  petition,  if  the  clerk  shall  be  directed 
to  intimate  the  same,  for  such  intimation,  2s.  6d. 

Inventories,  confirmations,  and  other  official  business : — 
For  receiving  and  examining  inventories,  with  relative  oath, 
and  for  receiving  and  examining  testamentary  writings,  containing 
appointment  of  executors  and  relative  inventory  and  oath — 
When  the  amount  of  the  inventory  is  under  £100, 

£100  and  under  200, 

200        ...  300, 

300        ...  500, 

500        ...  700, 

700       ...  1,000, 

1,000       ...  3,000, 

3,000       ...  5,000, 

5,000        ...  10,000, 

10,000        ...  20,000, 

20,000       ...  40,000, 

40,000  and  upwards. 


.0     2 

6 

0     3 

6 

0    5 

0 

0    7 

0 

0    8 

0 

0  10 

0 

0  12 

6 

0  15 

0 

1     0 

0 

1  10 

0 

2     0 

0 

3     0 

0 

5r  £50, 

£0 

1 

0 

100, 

0 

2 

6 

200, 

0 

4 

0 

300, 

0 

5 

0 

500, 

0 

7 

0 

1,000, 

0 

10 

0 

2,000, 

0 

12 

6 

3,000, 

0 

15 

0 

4,000, 

1 

0 

0 

5,000, 

1 

6 

0 

10,000, 

1 

10 

0 

20,000, 

2 

0 

0 

40,000, 

4 

0 

0 

•         • 

5 

0 

0 
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For   expedihg    confirmations — Testaments-dative,  for   all   the 
duties  (besides  the  charge  for  writings,  see  below),  Ss. 
Eiks  thereto  at  same  rate. 

Testaments-testamentar — 

When  the  amount  of  the  inventory  is  under  £50, 

£50  and  under 

100 

200 

300 

500 

1,000 

2,000 

3,000 

4,000 

5,000 

10,000 

20,000 

40,000  and  upwards, 
Eiks  to  testaments-testamentar  at  same  rates. 
For  making  out  and  receiving  bonds  of  caution — When  the 
caution  is  under  £200,  5s.;  £200  and  under  £500,  Ts.  6d.;  £500 
and  upwards,  10s. 

For  restriction  of  caution,  including  the  deliverance,  and  re- 
ceiving and  marking  productions,  2s.  6d. 

For  writing,  viz. — For  recording  testaments,  inventories,  and  all 
other  matters  required  to  be  recorded ;  for  extracts  and  copies  from 
records,  extracts  of  inventories  or  testaments,  including  certificate 
on  certified  copies,  and  generally  for  all  writings,  per  sheet  of 
writing  or  printing.  Is.  6d. 

Note. — Every  sheet  to  contain  250  words;  one  sheet  to  be  charged  when  the  whole 
writing  does  not  exceed  250  words,  and  if  there  be  any  remaining  number  of 
words  after  calcnlatine  the  number  of  sheets  of  250  words  each,  sudi  remainder 
to  be  charged  as  an  additional  sheet. 

To  the  Commissary  Clerk  of  Edinburgh — ^For  collation  of 
English  and  Irish  probates,  or  letters  of  administration,  per  sheet 
of  250  words,  2d.  For  entering  abstracts  of  such  probates,  or  letters 
of  administration,  in  the  commissary  books,  and  granting  certificate, 
in  form  of  Schedule  (F)  annexed  to  the  Act,  10s. 

For  furnishing  materials  for  and  appending  the  seal  of  court  to 
confirmations  and  other  writs,  Is. 

Attendance  at  sealing  repositories  or  other  similar  business  (ex- 
clusive of  the  fee  for  marking  the  petition),  per  hour,  6s.  8d. 

For  Searches — For  giving  inspection  of  any  of  the  records  of 
Court,  and  in  Edinburgh,  of  any  copy  probate  lodged  with  the  clerk, 
each  case,  when  not  exceeding  five  years  back,  Is.;  if  beyond  five 
years,  2s.  6d.  For  searching  for  a  process  or  any  particular  docu- 
ment, when  the  search  is  made  by  the  clerk,  including  certificate  of 
search,  when  required — if  beyond  one  year  and  not  exceeding  five, 
28.  6d. ;  five  years  and  upwards,  5s. 
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For  certificates  of  registration  of  testamentary  and  other  docu- 
mentSy  2s.  6d. 

For  each  caveat,  2s.  6d. 

Judicial  Business  : — For  receiving,  and  marking,  and  calling 
eveiy  summons  or  original  petition,  other  than  those  under  Branch 
Ist,  Is. 

For  every  defence,  answer,  and  reply,  Is. 

For  receiving  and  marking  each  set  of  productions,  except  the 
first,  6d. 

For  each  deposition  of  a  witness,  including  attendance  at 
proofs,  9d. 

For  lending  or  receiving  hack  process,  and  comparing  the  same 
with  the  inventory,  and  scoring  the  receipt,  Cd. 

For  diligence  to  cite  witnesses,  writing  included,  Is. 

For  second  do.  do.,  Is.  6d. 

For  arrestments,  and  loosing  of  do.,  each.  Is. 

For  caption  to  compel  production  of  process,  6d. 

For  marking  intimation  of  sists  on  bills  of  advocation,  and  sist- 
ing  procedure,  2  b.  6d. 

For  each  deliverance  or  decree,  except  those  under  Branch  Ist, 
and  for  restriction  of  caution,  2s.  6d. 

For  edicts  of  curatory,  Is. 

For  an  act  of  curatory,  per  sheet,  Is. 

For  extracts  (judicial),  per  sheet,  Is. 


VI.— FEES  FOE  THE  OFFICE  OF   GENERAL 

RECORD. 

As  regulated  hy  the  Commissioners  appointed  hy  Act  3,  Oeo,  JV.y 

Cap,  62. 

Inspectiok  of  Books  op  Becord  and  of  their 
Originals  or  Warrants. 

For  the  inspection  of  each  hook  of  record  to  which  there  is  no 
proper  minute-hook  or  index  of  reference,  there  shall  he  charged  a 
fee  of  Is. 

For  the  inspection  of  each  hook  of  record,  to  which  there  is  a 
corresponding  minute-hook  or  index  of  reference,  2s.  6d. 

For  inspection  of  every  original  instrument,  deed,  or  warrant 
preserved  or  recorded  in  the  General  Begister  House,  7s.  6d. 

Ikspeotion  of  Minute-Books  and  Indexes  of  Public  Bboorbs. 

For  searches  in  the  minute-hooks  or  indexes  of  each  class  of  the 
puhlic  records,  there  shall  be  charged  the  following  fees  for  each 
and  every  such  search — viz.,  For  any  period  under  one  year,  a  fee 
of  2b.  6d.     For  any  period  extending  from  one  year  to  ten  years 
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inclusive,  a  fee  of  58.  For  any  period  extending  from  eleven  to 
forty  years  inclusive,  a  fee  of  10s.  For  any  periods  exceeding  forty 
years,  a  further  fee  at  the  same  rate  as  the  preceding. 

For  inspection  of  the  printed  chronological  abridgment  of  the 
Begist.er8  of  Seisins,  General  and  Particular,  subdivided  into  county 
arrangement,  there  shall  be  charged  the  following  fees*— viz.,  For 
any  period,  if  not  more  than  one  year,  a  fee  of  5s.  For  any  period 
extending  from  one  year  to  ten  years  inclusive,  a  fee  of  10s.  For 
any  period  extending  from  eleven  to  forty  years  inclusive,  a  fee  of 
20s.  For  periods  exceeding  forty  years,  a  further  fee  at  the  same 
rate  as  the  preceding. 

For  inspection  of  the  alphabetical  indexes  of  the  Register  of 
Abbreviates  of  Adjudication,  or  of  the  Begisters  of  Inhibition,  Gene- 
ral and  Particular,  each  a  fee  of  10s. 

Exhibition  and  Transmission  of  Bboistebs,  or  of  Original 

Deeds  and  Warrants. 

For  every  original  deed  or  warrant  transmitted  or  given  up  in 
pursuance  of  the  Acts  and  orders  of  the  Lords  of  Council  and 
Session,  there  shall  be  charged  a  fee  of  10s.  6d. 

For  any  book  of  record  that  shall  be  exhibited  in  any  of  the 
Supreme  Courts  of  the  kingdom,  or  in  courts  for  the  service  of 
heirs,  10s.  6d. 

Extracts,  and  Certified  Copies. 

For  extracts  or  certified  official  copies  from  the  records  of  Par- 
liament, Privy  Council,  or  Exchequer,  or  from  the  original  warrants 
of  those  several  records,  there  shall  be  charged,  per  sheet  of  300 
words,  or  under,  as  the  case  may  be,  a  fee  of  10s. 

For  extracts  or  certified  official  copies  from  the  register  of  the 
Great  Seal,  the  register  of  the  Privy  Seal,  the  register  of  Signa- 
tures, the  register  of  Decreets  of  the  Court  of  Session,  the  register 
of  Abbreviates  of  Adjudication,  the  register  of  Tailzies,  and  the  re- 
gister of  Deeds  in  the  books  of  Council  and  Session,  or  any  other 
registers  not  here  specified,  or  from  the  warrants  of  any  of  those 
several  registers,  there  shall  be  charged,  per  sheet  of  300  words,  or 
under,  as  the  case  may  be,  a  fee  of  58. 

N.B, — ^These  fees  are  exdasiye  of  stamp-daties  and  fees  of  writiog.    Bot  the  former 
costomary  fee  of  5s.  for  the  record  shall  not  he  charged. 

Excerpts. 

For  excerpts  or  copies  from  any  register  or  document,  whether 
complete  or  partial,  and  not  certified,  there  shall  be  charged,  in 
addition  to  the  fee  for  the  inspection  of  the  record  or  warrant,  a  fee 
at  the  rate  of  6d.  per  sheet  of  400  words. 

Markinq  of  Books  of  Begord. 

For  every  book  duly  marked  and  issued  to  the  keepers  of  publio 

2g 
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ordered  by  the  Sheriff  for  adjtistmg  the  record,  or  for  any  other  pur- 
pose, and  the  other  is  absent,  or  not  prepared  to  proceed,  the  Sheriff 
shall  have  power  to  decern  against  the  opposite  party  for  payment  of 
the  fee  for  attendance  to  the  procurator  who  is  ready.  And  when  no 
notice  has  been  sent  of  the  withdrawal  of  an  appeal  at  least  two  law- 
ful days  before  the  date  fixed  by  the  Sheriff  for  an  oral  hearing,  two- 
thirds  of  the  fee  for  the  debate  will  be  allowed  to  the  respondent's 
agent. 

Vill.  Procedure  in  removings  and  ejections  to  be  charged  by  the 
amount  of  rent.  Wliere  the  amount  of  rent  is  not  set  forth  in  the 
summons,  or  is  not  set  forth  as  exceeding  £25,  the  charges  shall  be 
according  to  Scale  L 

IX.  In  actions  ad  factum  prcestandum,  for  exoneration,  and  othem 
where  the  pecuniary  amount  or  value  of  the  matter  in  question  can- 
not be  measured  or  ascertained  from  the  process,  the  charges  shall  be 
according  to  Scale  11. ,  unless  it  shall  appear  to  the  Sheriff  proper  in 
the  circumstances  to  direct  otherwise. 

X.  In  actions  where  there  are  more  defenders  than  one  puisued 
for  different  debts,  or  summoned  to  remove  from  different  premiseSy 
fall  charges  for  writings  will  be  allowed  for  the  highest  of  the  rents 
or  sums  charged  for, — one-fourth  only  of  the  ordinary  fees  will  be 
allowed  on  each  of  the  other  rents  or  sums, — and  the  whole  amount 
will  be  apportioned  among  the  different  defenders,  according  to  the 
debts  for  which  they  are  respectively  sued,  or  the  rents  of  the  premisea 
from  which  they  are  respectively  summoned  to  remove.  Eut  in  such. 
cases  the  procurator  will  be  allowed  to  charge  one-half  only  of  the 
fees  under  Art.  12  of  the  Table  against  each  defender,  according  as  the 
amount  of  his  debt,  or  the  rent  of  the  subject  from  which  he  is  sum- 
moned to  remove,  falls  under  Scale  I.,  II.,  or  IIL 

XI.  The  principal  interlocutor  sheets  shall  not  be  given  out  to 
parties ;  a  certified  copy  thereof  shall  be  made  up  by  the  Clerk  from 
time  to  time,  and  put  in  process,  for  which  he  shall  be  allowed  to 
make  a  charge  at  the  end  of  the  process  for  the  total  number  of  sheets 
contained  therein,  according  to  Art.  6  of  the  Table,  to  be  paid  by  the 
party  found  liable  in  expenses,  or,  where  no  expenses  are  found  due, 
by  the  parties  equally. 

XII.  Every  sheet  of  two  pages  shall  contain  260  words ;  but  i£ 
the  whole  writing  does  not  extend  to  250  words,  the  fee  for  a  sheet 
is,  notwithstanding,  to  be  chargeable  for  such  writing;  and  if,  after 
finding  the  number  of  sheets  which  any  writing  shall  comprise,  cal- 
culated at  the  above  rate,  any  number  of  words  less  than  250  shall 
remain,  such  fewer  number  of  words  shaU  be  charged  as  a  sheet. 

XIII.  Auditors  shall  not  allow  charges  for  payments  to  officeis, 
other  outlay,  unless  vouchers  be  produced. 
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XIV.  No  other  or  higher  fee  shall  be  allowed  than  those  hereby 
authorised  ;  and  the  rates  of  charge  in  the  subjoined  Table  shall  be 
held  as  applicable  to  the  taxation  of  accounts,  as  well  between  agent 
and  client  as  between  party  and  party. 

DUN.  M'NEILL,  LP  J). 
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FOB  BUSINESS  IN  THE  SHEBIFP  COUBT. 


Scale 
£   «. 

1.  Drawing  Summons,  Petition,  or  other 

Writing,  by  which  any  process  or 
application  is  first  brought  oefore  the 
Courts  whatever  be  the  length  thereof,  0  15 

2.  Drawing  Condescendence  and  Defences 

— ^  skuty        ....  04 

3.  Drawing  Tutorial  and  Curatorial  Inven- 

tories, or  Inventories  in  processes  of 
Cemo  Bonarum,  Juratory  Caution,  or 
Confirmations  of  Execulay— jper  sheet,  0    4 

4.  Bevising  Condescendences  and  Defences, 

— fer  sheet  of  original  paper  and  ad- 
ditions,    .        .        .        .        .  0    16 

5.  Drawing  papers  of  any  other  description, 

includmg  Beclaimmg  Petitions  on  Ap- 
peals, and  for  all  necessary  Schedules 
of  Intimation,  Bequisition,  and  Protest, 
Precepts  of  Arrestment,  or  Diligence 
against  Witnesses  or  Ha  vers — per  sheet,  0    3 
Note, — Where  a  paper  necessarily 
exceeds   20   sheets,   each  sheet 
above  20  to  be  chaiged,       .  0    2 

6.  For  all  necessary  Copies— per  sheet,  in- 

cluding Copies  of  Proof  when  ordered 

for  the  use  of  the  Sheriff  on  Appeal,    0    1 

7.  For  making  up  Accoimts  of  Expenses  for 

Taxation,  and  also  necessaiv  Copies  of 
States,  Copiesof  Accountsof  Expenses, 
to  be  fimiished  to  the  other  party, 
and  Notarial  Copies — per  sheet,  .  0    1 

8.  For  Inventories  of  Productions,  lodged 

with  any  Pleading  or  Application,  not 
exceeding  10  numbers,       •        •  0    1 

ibid  for  each  additional  10  numbers,  0    1 

9.  For  each  necessary  Letter,  exclusive  of 

Letters  intimatmg  Enrolments,  Inter- 
locutors, or  steps  taken  where  an  At- 


I. 

d. 

soAix  n. 

£    8.  d. 

0 

1    0    0 

0 

0    6    0 

0 

0    5    0 

scALi  nL 

£  8.  d. 


0 


0    2    6 


0    4    0 


1  10    0 
0    6    0 


0 

0 

3 

0 

0 

0 

1 

0 

6 

0 

1 

6 

0 

0 

1 

6 

0 

0 

1 

6 

0    6    0 


0    3    0 


0    5    0 


0    4    0 


0    10 


0    16 


0    2    0 
0    2    0 
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£   8,  d, 
tendance  Fee  is  allowed,  also  those  ex- 
cluded by  General  Regulation  No.  V.,  0    2    0 
Note. —  Letters     intimating      ad- 
journed Diets  of  Proof  not  to  be 
chargeable. 

Attendances. 

10.  (a.)  At  the  Meeting  under  §  3  of  the 

Statute  to  explain  the  grounds 
of  Action  and  Defence  to  the 
Pursuer's  Agent,  .        .  0    5    0 

(&.)  If  a  full  record  be  ordered  to  be 
made  up,  the  Defender's  Agent 
will  at  this  sta^e  be  allowed,         0  10    0 
(c)  But  if  the  Record  be  closed  on  a 
Minute  at  this  or  at  an  Adjourned 
Meeting,  the  Pursuer's  Agent  will 
be  allowed,  instead  of  (a)  supra,    0    7    0 
And  the  Defender's  Agent  will  be 
allowed,  instead  of  (o)  supra,         0  15    0 
Note. — These  Fees  to  be  in  fall 
of  all  charges  for  attendances 
(however    numerous),    and 
hearings,  and  preliminary  or 
incidental  discussions  in  the 
matter  of  closing  the  Record 
by  way  of  minutes  and  writ- 
ings relative  thereto,  unless 
the  Sheriff  shall  by  a  special 
Interlocutor  order  a  deuate. 

11.  At  the  Meeting  with  the  Sheriff,  under 

§  4  of  the  Act  (including  all  adjourn- 
ments) and  Meetings  for  revisal  or 
otherwise,  for  adjusting  and  closing 
the  Record  on  Condescendence  and 
Defences,  or  Revised  Condescendence 
and  Defences,     .        .        .        .  0  10    0 

Note. — This  Fee  is  to  include  all  the 
attendances,  however  numerous, 
up  to  the  closing  of  the  Record, 
and  to  cover  all  discussions  on 
dilatory  Defences,  &c.,  except 
(let)  when  the  Sheriff  orders  a 
separate  Record  on  dilatoiy  De- 
fences to  be  made  up  (as  in  Regu- 
lation VI.) ;  or  (2£i)  when  the 
Sheriff  by  a  special  order  appoints 
a  full  deoate  on  such  points. 

12.  At  pronouncing  or  reporting  any  Inter- 

locutor (except  Interlocutors  closing 
the  Record,  or  in  the  course  of  proofs, 
or  fixing  diets,  disposing  of  motions 
for  prorogations,  making  aviztmdum, 
Ordering  attendance,  or  lodgment  of 


SOALV  II. 

£    8.    d, 
0    2    6 


SOALVin. 
£    B.    d. 

0    3    4 


0    7    6 


0  15    0 


0  10    0 


10    0 


0  10    0 


12    6 


0  12    0 


1  10    0 


0  15    0 


10     0 
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papers  or  debates),  inclnding  intima- 
tion to  Client  and  opposite  party  of 
the  business  done  at  tne  meeting  for 
which  it  is  charged.  See  RegiQa- 
tion  v., 

13.  By  previous  order  of  the  Sheriff  to  ex- 

plain any  point,  or  to  receive  in- 
structions, or  the  like,  not  coming 
imder  the  description  of  "  Debates " 
not  by  the  hour,  and  including  atten- 
dance at  pronouncing  the  Interlocu- 
tor,     

14.  At  Debates  under  §§  5,  12,  16,  and  23, 

of  the  Act  16  and  17  Vict  cap.  80, 
also  at  Debates  specially  ordered 
by  Interlocutors  of  the  Sheriff  (See 

Reg.  v.), 

^oU, — When  the  employment  of 

Counsel  is  sanctioned  (See  No. 

23)  the  Procurators  in  attendance 

will  only  be  allowed  the  Fees  in 

No.  10  (a.) 

15.  In  Bankruptcy  proceedings  : — 

At  Examination  of  Bankrupt  or 
others  under  the  Statute— /or  each 
hour, 

16.  At  Proofs  and  Precognitions  : — 
(a.)  Proofs  : — 

For  each  hour  occupied  at  Proofs, 
Depositions,  Declarations,  Examina- 
tions, or  Judicial  Inspections,  or  be- 
fore Reporters  or  Judicial  Referees, 
Note  1. — No  Fees  to  be  allowed  in 
respect  of  Debates  or  Discussions, 
oral  or  written,  during  Diets  of 
Proof,  or  deliverances  thereon, 

2.  When  a  Proof  is  necessarily 
taken  bv  a  Commissioner,  his 
Fee  to  be  the  same  as  that  of 
an  Agent  (except  Precognition 
Fees),  and  his  Clerk  will  be  al- 
lowed 6d.  a  sheet  for  writing. 

3.  The  Sheriff  shall,  especially 
when  Proofs  are  prorogated  and 
protracted,  disallow  the  time  oc- 
cupied superfluously  or  unneces- 
sarily. 

(6.)  Precognitions : — 

For  each  Witness  actually  examined 
at  the  Proof,  or  whose  examination 
has  been  rendered  unnecessary  by 
admissions  or  other  procedure  after 
Precognition,  .... 
Note. — No  Precognition  Fee  will 
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0    3    6 
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SOALSl. 

£  s,  d, 
be  allowed,  unless  a  written 
Precognition  shall  be  exhibited 
to  the  Sheriff-Clerk,  for  the  pur- 
pose of  being  authenticated  by 
nis  initials  before  the  party  com- 
mences his  proof,  and  which 
Precognition,  so  marked,  must 
at  taxing  be  produced  to  the 
Auditor. 
17.  Outlay  :— 

The  reasonable  travelling  expenses 
(including  subsistence)  of  Agents 
travelling  to  attend  Inspections, 
Commissioners,  Reporters,  or  Judi- 
cial Referees,  and  to  precognosce 
Witnesses,  serve  Protests,  or  other 
necessaiy  business,  will  be  allowed, 
but  only  when  they  are  neces- 
sarily required  to  go  to  a  distance 
from  the  place  where  the  Court  is 
held,  and  when  vouched  to  the 
satisfaction  of  the  Auditor,  . 
18b  Attendance  on  Auditors  : — 

At  Taxation  of  Expenses,  when  the 

Decree  is  in  Absence,     .        .  0    10 

In  Litigated  Cases,  and  under  Dili- 
gence,— 
When  the  Account  is  under  £5,  0    2    6 
£5,  and  under  £20,         .  0    3    6 

£20  and  upwards,  .        .  0    4    0 

19.  Attendance  at  the  Clerk's  Office  : — 

(1.)  Entering  appearance,  presenting 
Summons,  Defences,  and  other 
papers,  except  Appeals,  and 
getting  them  marxed  and  en- 
tered m  the  Inventory  of  Pro- 
cess, ordering  Caption,  for  each 
necessary  enrolment,  includ- 
ing iutimation,  and  pursuer's 
agent  inquiring  whether  ap- 
pearance has  been  entered,        0    10 

(2.)  For  each  Borrowing,  .        .  0    0    6 

For  each  Return,        .        .  0    0    6 

20.  For  drawing  and  lodging  or  minuting 

each  Appeal,  or  Note  of  Appeal,         0    2    0 

QtMrai  Agency, 

21.  For  obtaining  Extracts  of  Decrees,  in- 

terim or  final,  and  for  procuring 
Warrants, 0    2    0 

22.  Instructing  Officer  to  serve  Summons, 

Petition,  Edict,  Brieve,  or  other  in- 
strument requiring  service,  or  in- 
structing the  Clerk  of  Court  or  Officer 


Scale  n. 
£  s.   d 


0    16 


0  3  0 
0  6  0 
0    6    0 


0  16 

0  0    6 

0  0    6 

0  2    6 


0    2    6 
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SOALS  L 

£    Sm    d. 
to  execute  any  Warrant,  and  reYising 
Execution,         .        .        .        .  0    2    0 

NoU, — When  more  Executions  at 
the  same  stage  of  the  Process  than 
one  are  necessary,  and  more  than 
one  Officer  must  necessarily  be 
employed,  this  Fee  is  to  be  al- 
lowed for  instructing  and  revis- 
ing each  necessarily  separate 
Officer  and  Execution. 

23.  Instructing  Counsel  to  prepare  Written 

Pleadings,  or  to  attend  a  Verbal  De- 
bate, wherever  the  Judge  shall  either 
authorise  or  subsequently  approve  of 
such  employment,     .         .         .  0    6    8 

24.  Eevising  a  paper  prepared  by  Counsel, 

when  such  employment  is  so  autho- 
rised or  approved  of,  .        .  0    5    0 

25.  For  Auditor^s  Fees  of  Taxing  : — 

In  Decrees  of  Absence,      .        .  0    10 

In  Litigated  Cases  where  the  Account 
is  under  £10. 

£],0  and  under  £20, 

20         „  50, 

50         „         100, 

100         „         160, 

150  and  upwards, 

26.  Agency : — 

Conducting  proceedings  under  Edicts 
of  Executiy  until  Confirmation,  and 
under  Tutorial  or  Curatorial  Edicts 
and  Brieves  till  ready  for  extract 

{SeefuU  Table  for  proceedings  in  Com- 
mdsmry  Cowrt.) 

Personal  Diligence, 

27.  Instructing  Officer  to  Charge,  and  revis- 

ing his  Execution,      .        .        .  0  2  0 

28.  Copy  Executions  for  Record— ^jct*  sheet,  0  10 

29.  Procuring  Executions  recorded,      .  0  2  0 

30.  Drawing  Minute  for  Fiat,      .        .  0  3  0 

31.  Agency  procuring  Fiat, .        .        .  0  2  0 

32.  Instructmg  Officer  to  apprehend,   .  0  2  0 

33.  Framing  State  of  Debt  &  Copy— ^70r8/^«<,  0  2  0 

Poindings. 

34.  Instructing  Officer  to  Poind,  .        .  0    2    0 

35.  Reporting  Poinding,  and  attendance  at 

procuring  Warrant  to  Sell,        .  0    3    0 

36.  For  Copy  Warrant  for  Service,  instruct- 

ing Officer,  making  out  Account  of 
Expenses  for  Taxation,  attending 
Auditor,  and  Framing  State  of  Debt 
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SOALB  I. 

£    8.    d. 


0 
0 


for  Sale,  including  ordering  Sale,  see 
the  charges  under  §§  5,  6,  19,  25,  and 
33,  respectively. 

Sales, 

37.  Fee  on  Reporting  Sales  under  Poindings 

or  Sequestrations,  or  any  other  Judi- 
cial Sales,  including  procuring  ap- 
proval of  Roup-roll,  ...  03 

38.  Fee  on  ol)taining  Warrant  to  pay,  0    2 

39.  Fee  for  conducting  Sale,  whetner  by  the 

Procurator,  or  a  person  not  the  Pro- 
curator, including  Auctioneer's  Fee, 
when  tne  free  proceeds  of  the  Roup- 
roll  are  under  j£lOO,  at  the  rate  of  £6 
per  cent ;  for  all  above,  £2,  lOs.  per 
cent;  besides  the  necessary  outlay, 
and  Is.  per  sheet  for  an  Assistant 
Clerk. 

Diligence  affecting  Heritage. 

40.  For  applying  for  Letters  of  Inhibition. 

Interdiction,  General  or  Special 
Charge,  Homings  against  Superiors, 
and  tne  like,      ....  02 

41.  Instructing  Officer  to  charge,  .  0    2 

Where  separate  Executions  by  separate 
officers  are  necessary,  this  Fee  for 
each  to  be  allowed. 

42.  For  getting  Recorded,    ...  03 

43.  Copies  for  Record,  ...  01 

Where  Inhibition  or  Interdiction,  &c., 
requires  to  be  recorded  in  diiferent 
Counties,  Half-Fees  additional  to 
be  allowed  for  getting  recorded  in 
each  additional  Countv. 


AdvocatioTis. 

44.  Intimating  to  Clerk  of  Court  and  oppo- 

site party,  •        .        .        .  0    2    0 

45 .  To  Advocator's  Agent  for  procuring  Bond 

of  Caution  and  getting  it  executed  and 
lodged, 0    3 

46.  To  Agent  of  opposite  party  for  inquiries 

as  to  sufficiency  of  Cautioner,    .  0    3 

47.  Any  discussion  or  other  proceedings  will 

be  regulated  by  §§  3, 4, 9, 12, 13, 14,  &c. 

Loosing  Arrestments, 

48.  Fee  procuring  Bond   of  Caution  and 

gettiuj;  it  executed  and  lodged,  0    3    0 

49.  Fee  obtaining  Loosing,  .       .  0    2    0 
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SOALB  I. 
£0    8,    d. 

50.  The  Fees  for  any  inqtdries  or  discussion 

occurring  here  to  be  regulated  as  in 
§§  46,  46,  47,  &c. 

AffidaviU. 

51.  Same  as  in  No.  5. 

Advertisements. 

52.  Wherever  ordered  by  Statute,  or  by  the 

Judge — per  sheet,        .        .        .  0    3    0 

53.  One  Fee  only  for  ordering  insertion, 

whether  in  one  or  more  newspapers,    0    2    0 

Appeals  to  Oircuit-Court  of  Justicia/ry, 

54.  Drawing  Appeal — per  sheet,    •        .  0    3    0 
56.  Procuring  Bond,  and  getting  signed  and 

lodged, 0    3    0 

56.  Serving  Copy,  Indorsing  Certificate,  and 

lodging  with  Clerk,  .        .  0    3    0 

57.  All  the  other  business  to  be  charged  for 

according  to  the  Fees  for  similar  busi- 
ness in  the  foregoing  Table;  excepting 
attendance  in  Court  when  the  Appeal 
is  discussed,  for  which  a  charge  per 
hour  will  be  allowed  of      .        .  0    3    0 


Procv/rator-FiscaL 
58.  For  his  concuirence,  when  required. 


0    16 
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FOR  BUSINESS  IN  THE  COMMISSARY  COURTS. 


SoalbL 
£   s,   d. 

59.  Drawing  Petition  for  Decree-Dative,        0    4    0 

60.  Presentmg  Petition  at  Commissary  Office, 

and  directing  the  necessary  publica- 
tion,   0    2    0 

In  Application  for  Conf/rmatum  ofEx^ 
eviors  qua  CrediJtoT — 

61.  Drawing  Inventory  of  productionB  as  in 

No.  8, 0    10 

After  Pvhlication  of  Petition  for  Decree- 
Dative— 

62.  Attendance  in  Court,  moving  for  and 

obtaining  Decree-Dative,   .        .         0    3    6 


SoalbII. 
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0 
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For  Iwomtory  of  MovedbU  Estate — 


So  ALB  I. 

£   8.   d. 


63.  Fee  for  attendance  obtaining  the  necea- 

sary  information  relative  to  the  nature 
of  the  Moveable  Estate  and  all  other 

farticulars  necessary  to  enable  the 
nventory  to  be  prepared,  .  0    3    6 

64.  Drawing  Inventory — per  sheet,        .  0    4    0 

Extending  Ditto — ^  sheet,        .  0    16 

65.  Drawing  Deposition,      .        .        .  0    2    6 

66.  Attendance  oefore  the  Commissary  or 

Justice  of  Peace,  or  other  party  autho- 
rised to  administer  the  Oath,  with 
the  Executor,  when  the  Oath  is 
taken, 0    3    6 

67.  Agency  taking  out  Bond  of  Caution, 

fetting  it  subscribed,  and  thereafter 
lodging  it  with  the  Clerk,         .  0    3    6 

68.  Agency  procuring  attestation  of  Cau- 

tioner^ sufficiency,    .        .        .  0    2    0 

Where  it  is  necessary  to  obtain  Bsstriction 
of  Caution — 

69.  Drawing  Petition— /r«<  sheet,         .  0    4    0 

Each  succeeding  necessary  sheet,         0    2    0 

70.  Fee  on  interlocutor  ordering  Advertise- 

ment,          0    3    6 

71.  Fee  on  Interlocutor  restricting,  or  re- 

fusing to  restrict  Caution,  .  0    3    6 

TFhen  CaiUion  is.  restricted,  the  Fees  for 
taking  out  Bond  of  Caution,  getting  it 
executed,  attested,  lodged,  dbc»,  the  same 
as  above — 

72.  Each  necessary  letter,  .        .         0    2    0 

In  cases  where  the  Domicile  of  the  De- 
ceased requires  to  he  shown  to  have  been 
in  Scotland — 

73.  Drawing  Petition— -/rs^  sheet,         .  0    4    0 

Each  succeeding  sheet,       •        •  0    2    0 

74.  Fee,  presenting  Petition,        .         .  0    2    0 
76.  Fee  on  Interlocutor  allowing  a  Proof 

being  pronounced,     .        .        •  0    3    6 

76.  Intimating  the  same  to  Clients,     .  0    2    0 

77.  Fee    for  Precognoscing   each  Witness 

examined,  .        .        .        .  0    2    6 

78.  For  Agency  getting  Diet  of  Proof  fixed, 

and  intimating  it,      .        .        .  0  2  0 

79.  Instructing  Officer  to  cite  Witnesses,        0  2  0 

80.  Attendance  at  Proof —  per  how,    .  0  4  0 

81.  Fee  on  Interlocutor  disposing  of  the 

Proof, 0    3    6 
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82.  Fee  for  procuring  Confirmation,  viz. : — 

Where  the  value  of  the  estate  does  not 
exceed 
£100, 
250, 
600, 
1000, 
2000, 
5000, 
Upwards  of  £5000, 

83.  For  Drawing  and  Inserting  Advertise- 

ments, as  m  Nos.  52  and  53. 

84.  For    extending,  and  for   Fair   Copies 

when  necessary,  except  when  other- 
wise fixed,  as  in  No.  6. 

85.  For  attendances  at  the  Clerk's  Office,  ex- 

cept when  otherwise  fixed,  as  in  No.  19. 

86.  When  a  competition  arises  for  the  office 

of  Executor,  or  any  other  question  oc- 
curs requiring  a  record  to  be  made 
up,  or  when  Agents  are  required  by 
the  Commissary  to  be  heard,  the  same 
Fees  to  be  allowed  which  are  allowed 
according  to  the  scale  for  similar  busi- 
ness in  tnis  Table ;  failing  which,  in 
the  Table  of  Fees  for  the  Sherift-Court. 


SOALB  I. 
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Scale  II. 
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Scale  HI. 
£    8,    d. 


DUN.  M'NEILL,  LP.D. 


X.— OFFICEKS'  FEES. 

ACT  OF  SEDEEUNT  regulating  the  Fees  of  Procurators  and  Prac- 
titioners in  the  Sheriff  and  Stewart  Courts  of  Scotland. — ^Edin- 
burgh, 6th  March  1833  ;  renewed,  2d  June  1837. 

Table  of  Fees  in  Civil  Business  for  Sheriff  Officers 

IN  Scotland. 

Citations, 

For  executing  a  summons,  or  charging  on  a  decree  or  registered 
protest,  or  using  arrestment,  or  serving  a  petition  or  complaint,  minute, 
interlocutor,  or  warrant,  or  intimation,  or  citing  for  examination, — 
for  each  of  these  several  acts,  and  returning  execution,  the  following 
fees  will  be  allowed  for  officer  and  witnesses : — 
When  the  demand  does  not  exceed  the  sum  which  may  be  com- 
petently pursued  for  in  the  Sheriff  Small-Debt  Court,  £0  16 
Above  the  sum  which  may  be  competently  pursued  for  in 

the  Sheriff  Small-Debt  Court  and  not  exceeding  £50,         0     2    0 

2h 


488  AFPENDIZ. 

as  applical)le  to  the  price  (exclusive  of  the  feu-duty  or  rent), 
to  be  paid  equally  by  the  superior  as  seller,  and  by  the  pur- 
chaser, as  in  No.  6.  So  far  as  applicable  to  the  feu-duty  or 
rent,  by  the  purchaser  as  feuar  or  tenant,  as  in  No.  10. 

11.  Contracts  of  Ground  Annual,  Building  Leases,  and  Bilateral 

Deeds  of  this  class. 
Charge, — Same  as  in  No.  10. 
Pro.  Bute, — ^To  be  drawn  by  the  disponer's  or  landlord's  agent, 

and  revised  by  the  agent  of  the  disponee  or  tenant ;  the  whole 

expense,  including  stamp-duty  and  revising  fee,  to  be  paid  bj 

the  parties  equally. 

12.  Charters  and  Writs  by  Progress,  and  Precepts  and  Writs  of 

Clare  Constat. 

Charge. — Where  the  value  of  the  property  does  not  exceed 
£300,  10s. ;  exceeding  £300,  and  not  exceeding  £1000,  £1; 
exceeding  £1000,  for  each  additional  £1000  up  to  £5000,  £1, 
exceeding  £6000,  for  each  additional  £1000  up  to  £20,000, 
5s. :  exceeding  £20,000,  for  each  additional  £1000,  28.  6d. 
For  any  part  of  £1000,  after  allowing  for  one  or  more  entire 
sums  of  £1000,  the  charge  to  be  as  for  £1000 ;  besides  regn- 
lation  fees,  as  in  No.  38.  The  value  to  be  fixed  by  taking 
twenty  five  years'  purchase  of  the  gross  rents  in  the  case  of 
lands ;  twenty  years'  purchase  in  the  case  of  feu-duties  and 
groimd  annuals ;  and  twelve  years'  purchase  in  the  case  of 
houses,— deducting  in  all  cases  feu-duties  and  ground-rents. 
Engrossing  in  chartulary  both  the  charter  or  writ,  and  snch 
part  of  the  deed  on  which  it  is  written  as  is  necessary,  2s.  6d. 
per  sheet.  The  above  chaiges  to  include  all  correspondence 
and  attendances. 

Pro,  Bule. — The  drafts  of  Crown  charters,  precepts,  and  writs 
of  dare  constat  are  prepared  by  the  vassal's  agent ;  of  such 
deeds  and  writs  from  subjects  by  the  superior's  agent,  the 
vassal's  agent  revising  them.  The  fees  here  stated  are  to  be 
charged  by  the  agent  of  the  vassal  or  grantee  when  the  deed 
or  writ  is  granted  by  the  Crown ;  and  by  the  agent  of  the 
superior  when  by  a  subject.  The  vassal  or  grantee  pays  the 
whole  expense,  including  stamp-duty  and  the  revising  fee, 
when  his  agent  revises  the  deed  or  writ. 

13.  Completing  and  carrying  through  Crown  charters  and  other 

Grown  writs,  including  gifts  of  ultima  hceres. 
Charge. — ^Where  the  vadue  of  the  property  does  not  exceed 
£1000,  £1 ;  exceeding  £1000,  for  each  additional  £1000  up 
to  £6000,  £1 ;  exceeding  £5000,  for  each  additional  £1000 
up  to  £20,000,  5s.  j  exceeding  £20,000,  for  each  additional 
£1000,  2s.  6d.  For  any  part  of  £1000,  after  allowing  for 
one  or  more  entire  sums  of  £1000,  the  chaige  to  be  as  for 
£1000.  These  charges  to  be  in  addition  to  those  in  No.  12, 
except  that  in  the  case  of  gifts  of  ultima  hceres  the  charges  in 
No.  13  only  shall  be  made.     But,  as  in  the  case  of  adjudica- 
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tions  for  debt,  a  large  estate  may  be  adjudged  for  an  incon- 
siderable debt,  or  a  small  estate  for  a  large  debt,  it  shall  be 
optional  to  the' vassal  whether  the  fees  of  the  charter,  pre- 
cept, or  writ,  under  Kos.  12  and  13,  shall  be  calculated  on 
the  value  of  the  subject  or  the  sum  in  the  adjudication. 
Pro,  Rule. — Same  as  in  No.  12. 

14.  Writs  of  Acknowledgment  in  Heritable  Securities,  and  under 

long  Leases. 
Charge, — Same  as  in  No.  12. 
Fro,  Rule, — ^To  be  drawn  by  agent  of  granter,  and  revised  by 

heir's  agent ;  the  whole  expense,  including  stamp-duty  and 

revising  fee,  to  be  paid  by  the  heir. 

in. — Fees  of  Securities  for  Money  Lent,  and  rblativb  Deeds. 

15.  Personal  Bonds. 

Charge.— 'E or  each  £100,  10s.  6d. 

Pro,  Rule. — ^To  be  written  by  agent  of  lender,  and  paid  for  by 
borrower. 

16.  Heritable  Bonds,  and  Dispositions  or  Assignations,  or  other 

Conveyances  or  Deeds  in  Security,  including  Deeds  consti- 
tuting real  burdens,  where  there  is  no  personal  bond. 

Charge, — The  simi  in  the  security  not  exceeeding  £300 — ^For 
each  £100,  £1,  Is.  The  sum  exceeding  £300— The  above 
rate  for  the  first  £300,  and  for  each  additional  £100,  10s.  6d. 
In  Nos.  15  and  16,  though  the  simi  be  less  than  £100,  the 
charge  to  be  as  for  £100,  and  for  any  part  of  £100,  after 
allowing  for  one  or  more  entire  sums  of  £100,  the  charge  to 
be  as  for  £100.  In  Nos.  15  and  16  the  borrower's  agent  to 
be  paid  by  his  own  client  for  obtaining  the  loan  and  revising 
the  bond,  half  the  sum  payable  to  the  lender's  agent  for  pre- 
paring the  bond. 

Pro,  Rule. — Same  as  in  No.  15. 

17.  Mortgages  on  Ships. 

Charge, — Sum  not  exceeding  £500,  £1,  Is. ;  exceeding  £500, 
and  not  exceeding  £2000,  £2,  2s. ;  exceeding  £2000,  for 
every  additional  £1000,  the  charge  for  any  part  of  £1000, 
after  allowing  for  one  or  more  entire  sums  of  £1000,  to  be  as 
for  £1000,  £1,  Is. ;  but  not  to  exceed  £21  in  whole.  The 
borrower's  agent  to  be  paid  as  in  No.  15. 

Pro.  Rule, — Same  as  in  No.  15. 

18.  Bonds  of  Annuity,  whether  personal  or  heritable. 

Charge, — ^Where  a  price  paid,  the  same  as  in  No.  15,  holding 
the  price  paid  as  the  consideration.  Where  no  price  paid, 
to  be  charged  as  bonds  of  provision.  No.  23. 

Pro.  Rule. — ^To  be  written  by  agent  of  grantee,  and  paid  for  by 
granter. 

19.  Bonds  of  Corroboration. 

Charge. — ^Where  additional  security  is  given,  whether  personal 
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or  heritaUei  or  where  the  interest  due  is  accimiiilated  with 
the  principal,  to  be  charged  at  one-third  of  the  fees  in  No.  15, 
calculated  upon  the  sum  in  the  bond  of  corroboration,  besides 
regulation  fees,  as  in  No.  38.  Where  the  bond  is  granted 
merely  for  the  purpose  of  binding  the  heir  of  the  original 
debtor,  to  be  charged  regulation  fees  only,  as  in  No.  38. 
Pro.  liule, — Same  as  in  No.  15. 

20.  Discharges  and  Eenunciations  or  Restrictions  of  Heritable  Debts  ; 

and  discharges  of  Personal  Debts. 

Charge. — To  the  debtor's  agent.  Where  the  amount  of  the 
debt  is  under  £500,  regulation  fees,  as  in  No.  38;  where 
£500,  or  above  that  sum,  double  regulation  fees.  Half  of 
these  fees  to  be  paid  to  the  creditor's  agent  for  revising.  In 
cases  of  restriction,  the  creditor's  agent  may,  at  the  debtor's 
expense,  make  a  copy  of  the  deed  of  restriction,  to  be  kept 
with  the  writs  of  the  security. 

Pro,  Rule, — To  be  drawn  by  agent  of  debtor,  and  revised  by 
agent  of  creditor.  The  whole  expense,  including  stamp-duly 
and  revising  fee,  to  be  paid  by  debtor. 

21.  Assignations  or  Conveyances  of  Debts,  heritable  or  personal 

Charge. — Where  the  transaction  is  negotiated  as  a  loan,  the 
same  as  in  No.  15  ;  where  that  is  not  the  case,  as  in  No.  20. 
The  revising  fee  to  the  agent  of  granter  to  be  as  in  No.  20. 

Pro.  Rule. — To  be  drawn  by  agent  of  grantee,  and  revised  by 
agent  of  debtor,  and  also  by  agent  of  granter.  The  whole 
expense,  including  stamp-duty  and  revising  fees,  to  be  paid 
by  debtor. 

rV. — Fees  op  Marriage-Contracts,  Deeds  of  Entail,  Trubt- 
Deeds,  Family  Settlements,  and  other  Deeds  of  the  likb 
Class,  &c. 

22.  Marriage-Contracts. 

Charge. — Where  the  jointure  and  other  income  provided  to  the 
wife  or  husband,  or  both  (the  interest  of  capital  sums  pro- 
vided being  calculated  at  4  per  cent),  do  not  amount  in 
whole  to  £100,  double  regulation  fees.  Where  such  jointure 
and  other  income  amount  to  or  exceed  £100,  for  every  £100, 
£3,  3s.  ]  and  for  any  part  of  £100,  after  allowing  for  one  or 
more  entire  sums  of  £100,  the  charge  to  be  as  for  £100,  be- 
sides regulation  fees,  as  in  No.  38.  But  if,  besides  such 
jointure  or  other  income,  there  are  provided  to,  or  for,  the  child 
or  children  funds  or  property  exceeding  the  amount  or  value  of 
£2000,  treble  regulation  fees  will  be  charged  in  place  of  double 
as  above,  when  the  jointure  and  other  income  do  not  amount 
to  £100,  and  in  place  of  single,  as  above,  when  such  jointure 
and  other  income  amount  to  or  exceed  £100,  no  chaige  being 
made  in  respect  of  such  funds  or  property  where  or  so  far  as 
the  income  arising  therefrom  is  provided  to  the  wife  or 
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husband,  or  both,  and  charged  for  accordingly.     Duplicates 
to  be  charged  only  the  fees  of  engrossing,  as  in  !N"o.  42. 
Note, — ^The  above  to  include  all  trouble  in  examining  titles 
and  searches,  and  in  meetings  and  correspondence. 
Pro,  Rule. — ^To  be  drawn  by  agent  for  the  wife,  and  revised  by 
agent  for  the  husband.   The  whole  expense,  including  stamp- 
duty  and  revising  fee,  to  be  paid  by  husband. 

23.  Deeds  of  Entail,  Deeds  of  Consent  to  Disentail,  Instruments  of 

Disentail,  Trust-Dispositions  and  Settlements,  Trust-Deeds 
for  behoof  of  Creditors,  Bonds  where  no  Money  is  lent  or 
due.  Dispositions,  Assignations,  or  other  Conveyances  where 
no  price  is  paid,  Testamentary  Deeds  and  Bonds  of  or  by  way 
of  Provision,  Bonds  of  Annuity  where  no  price  is  paid,  and 
Deeds  conveying  the  Property  or  Eesidue  in  implement  of 
any  Deeds  of  the  above  Class. 
Charge. — Where  the  value  of  the  property  does  not  exceed 
£1000,  regulation  fees;  where  the  value  exceeds  £1000,  and 
does  not  exceed  £2000,  double  regulation  fees  3  and  where  it 
exceeds  £2000,  treble.  In  the  case  of  entails  and  other 
settlements,  and  trust-deeds  for  creditors,  charges  may  be 
made  also  for  correspondence  and  attendances. 

24.  Discharges  of  Legacies,  Provisions,  and  Residues. 

Charge. — Where  the  amount  or  value  of  the  legacy  or  residue 
does  not  exceed  £200,  one-half  per  cent. ;  if  above  that  sum, 
and  not  exceeding  £1000,  one-half  per  cent,  for  the  first 
£200,  and  one-fourth  per  cent,  for  what  is  above  that  sum ; 
if  above  £1000,  these  fees  for  the  first  £1000,  and  one-eighth 
per  cent,  for  all  above,  besides  the  regulation  fees  (as  in 
No.  38)  of  drawing  the  deed  where  it  applies  to  residue. 
Note. — In  cases  of  legacies  (not  residue)  the  above  fees  to 
include  charges  for  correspondence  and  attendances, 
as  well  as  the  trouble  in  settling  the  legacy-duty. 
Pro.  Rule. — To  be  written  by  agent  for  testator's  successors,  and 
paid  for  by  legatee. 

V. — REGISTRATION    OP    DISPOSITIONS   AND   OTHER   WrITS    REQUIRING 

Warrant  of  Registration,  and  where  there  is  not  auso 
A  Notarial  Instrument. 

25.  For  preparing  the  Warrant,  and  preliminary  Examination  of  the 

state  of  the  Title. 

Charge. — ^Where  the  value  does  not  exceed  £300,  6s.  8d. ;  ex- 
ceeding £300,  and  not  exceeding  £1000,  £1,  Is. ;  exceeding 
£1000,  and  not  exceeding  £3000,  £2,  2s. ;  exceeding  £3000, 
£3,  38. 

Pro.  Rule, — ^To  be  written  by  agent  of  the  party  in  whose  favour 
it  is  expede,  and  paid  for  by  such  party,  except  that  when 
following  on  a  marriage-contract  or  deed  of  security,  it  is  to 
be  paid  for  by  the  party  who  pays  for  such  contract  or  deed. 
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For  preparing  tlie  Warrant  of  Eegistration  in  all  cases  rendered 
necessary  by  the  Eegistration  Act  of  1868,  where  Warrants  were  not 
required  before,  there  shall  be  charged  the  following  fees : — 
Where  the  value  or  sum  in  the  writ  is  under  £1000,  £0  10     6 
Where  the  value  or  sum  is  under  £2000,     .         •         110 
Where  the  value  or  sum  is  £2000  or  upwards,     .         2     2    0 
Note. — ^These  fees  are  to  be  paid  by  the  party  who  pays 
for  the  preparation  of  the  writ,  and  are  to  include  the 
present  fee  for  ingiving  and  out-taking  of  the  writ 

VI. — ^Fees  of  Instruments  of  Sasine,  Notarial  Instruments, 

AND   OTHER   NOTARIAL  BUSINESS. 

26.  Instruments  of  Sasine,  Notarial  Instruments  under  Heritable 

Securities  Acts,  Eegistration  of  Leases  Act,  and  Titles  to  Land 
Act,  or  any  similar  Act  to  be  hereafter  passed. 

Charge, — For  expeding  the  instrument,  where  the  value  of  the 
property  or  sum  in  the  security  does  not  exceed  £500, 
£1,  Is. ;  exceeding  £500,  and  not  exceeding  £1000,  £2,  28.; 
exceeding  £1000,  and  not  exceeding  £2000,  £3,  3s. ;  ex- 
ceeding £2000,  and  not  exceeding  £5000,  £4,  4s. ;  exceeding 
£5000,  and  not  exceeding  £10,000,  £5,  5s. ;  and  for  eveiy 
additional  £5000,  the  charge  for  any  part  of  £5000,  after 
allowing  for  one  or  more  entire  sums  of  £5000,  to  be  as  for 
£5000,  £1,  Is.;  besides  regulation  fees,  as  in  No.  38,  for 
drawing  the  instrument. 

Pro.  Rule, — Same  as  in  No.  25. 

27.  Miscellaneous  Notarial  Instruments. 

Charge. — For  drawing  the  schedule  of  protest,  or  the  instm- 
ment,  where  no  schedule  is  required — ^to  be  charged  as  in  No. 
40.  For  extending  and  attesting  the  instrument,  where  a 
schedule  has  previously  been  prepared,  first  sheet,  2s.  6d.; 
every  other.  Is.  6d. 

28.  Notaried  Copies. 

Charge. — First  sheet,  2s.  6d. ;  every  other.  Is.  6d. 

29.  Protesting  and  Noting  Bills. 

Charge.— H  sum  under  £30,  2s.  6d. ;  £30,  and  under  £100, 
3s. ;  £100,  and  under  £200,  4s. ;  £200  and  upwards,  5s. 

Pro  Rule, — If  the  protest  is  taken  at  a  distance,  a  further 
chaige  to  be  made  for  the  time  occupied  (as  in  No.  47),  and 
for  travelling  expenses. 

VII. — ^Procuring  Infeptments  within  Burgh. 

30.  Agency,   including    any  Preliminary  Examination  of   Titles, 

Eevising  the  Instrument,  Correspondence,  and  Attendances. 
Charge, — ^Where  the  property  is  under  the  value  of  £50, 7s.  6d. ; 
£50,  and  under  £100, 10s.  6d. ;  £100,  and  under  £200, 158. ; 
£200  and  under  £500,  £1,  Is. ;  £500,  and  under  £1000,  £1, 
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7s.  6d.;  £1000,  and  under  £2000,  £1,  lis.  6d. ;  £2000  and  up- 
wards, £2,  2s.  The  above  charge  to  apply  to  notarial  instru- 
ments as  in  place  of  instruments  of  sasine  when  burgage  titles 
are  placed  on  a  footing  similar  to  that  of  feudal  subjects. 

VIII. — Feks  op  Leases,  various  other  Contracts,  Presentations 

AND  Factories. 

31.  Agricultural  Leases,  and  Leases  of  Dwelling-houses,  Inns,  Mills, 

and  Manufactories,  not  being  Building  Leases. 

Charge, — Where  rent  does  not  exceed  £100,  regulation  fees, 
as  in  No.  38;  exceeding  £100,  and  not  exceeding  £200, 
£2,  2s. ;  exceeding  £200,  and  not  exceeding  £300,  £3,  3s. ; 
and  for  every  additional  £100,  the  charge  for  any  part  of 
£100,  after  allowing  for  one  or  more  entire  sums  of  £100, 
to  be  as  for  £100,  £1,  Is.  Duplicates,  or  certified  copies  for 
the  tenants,  engrossing  fees  only,  as  in  No.  42. 

Pro,  Rule, — ^To  be  prepared  by  agent  for  landlord.  The  fees 
and  stamp-duties  to  be  paid  equally  by  the  landlord  and 
tenant. 

■ 

32.  Leases  of  Minerals,  Quarries,  or  other  subjects,  of  which  the 

substance  is  exhaustible  during  the  Lease. 

Charge, — To  be  charged  one-third  of  fees  in  No.  6,  value 
taken  at  twenty  years'  purchase  of  fixed  rent,  besides  re- 
gulation fees,  as  in  No.  38,  for  drawing.  One-half  of  the 
above  fees  for  revising.  Duplicates,  or  certified  copies  for 
the  tenants,  engrossing  fees  only,  as  in  No.  42. 

Pro,  Rule. — To  be  drawn  by  agent  for  landlord,  and  revised  by 
agent  for  tenant.  The  whole  expense,  including  stamp-duty 
and  revising  fee,  to  be  paid  by  the  parties  equally. 

33.  Submissions  and  Decrees  Arbitral. 

Charge, — For  each  of  these  deeds,  where  not  exceeding  two 
sheets,  £1,  lis.  6d.;  for  each  sheet  above  two,  6s.,  besides 
charges  for  necessary  attendances  and  fees  of  writing  minutes, 
notes  of  opinion,  &c.,  by  arbiters.  Formal  letters  sending 
copies  of  orders  not  to  be  charged. 

Pro,  Rule, — Submissions  to  be  drawn  by  the  agent  of  the 
party  m  petitorioy  and  revised  by  the  agent  of  the  opposite 
party.  The  whole  expense,  including  stamp-duty  and  revis- 
ing fee,  to  be  paid  by  the  parties  equally. 

34.  Contracts  of  Copartnery. 

Charge,  Where  the  stock  of  the  company  is  defined,  to  be 
charged  according  to  the  amount  of  the  stock,  as  follows : — 
When  the  stock  is  under  £500,  £4,  4s. ;  £500  and  under 
£1000,  £6,  5s. ;  £1000  and  under  £2000,  £6,  6s. ;  £2000 
and  under  £4000,  £7,  7s.;  £4000  and  under  £6000, 
£8,  8s. ;  £6000  and  under  £8000,  £9,  9s. ;  £8000  and 
under  £10,000,  £10,  10s. ;  and  for  every  additional  £1000, 
the  charge  for  any  part  of  £1000,  after  allowing  for  one  or 
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more  entire  sums  of  £1000,  to  be  as  for  £1000,  lOs.  6d., 
besides  regulation  fees,  as  in  No.  38,  where  the  stock  ex- 
ceeds £2000,  but  the  total  fees  of  drawing  in  no  case  to 
exceed  £210.  When  the  stock  is  not  defined,  the  deed  to 
be  charged  double  regulation  fees. 

35.  Contracts    and    Agreements  for  building   Ships,   constructing 

Docks,  erecting  extensive  Works,  and  others  of  similar  im- 
portance not  otherwise  provided  for. 
Charge. — One-third  of  the  fees  of  dispositions,  as  in  No.  6, 
accor:ling  to  the  value  of  the  transaction,  when  the  amount 
is  stated.  Where  no  amount  is  stated,  double  regulation 
fees,  exclusive  of  specifications. 
•  Pro.  Rule. — ^To  be  drawn  by  agent  of  owner  or  employer, 
and  revised  by  agent  of  the  other  party.  The  whole  expense, 
including  stamp-duty  and  revising  fee,  to  be  paid  by  the 
parties  equally. 

36.  Presentations  to  Church  Livings,  and  relative  Proxies. 

Charge. — Drawing  the  deeds,  and  trouble  in  transmitting  to 

presentee,  or  to  the  presbytery,  £5,  6s. 
Pro.  Rule. — To  be  written  by  agent  for  patron,  and  paid  for  by 

presentee. 

37.  Factories  and  Powers  of  Attorney. 

Charge. — Eegulation  fees,  as  in  No.  38. 

IX. — Fees  for  Drawing  Deeds  and  Papers,  according  to  length. 

38.  All  Deeds,  Obligations,  Contracts,  Agreements,  Indentures,  In- 

struments, Petitions  for  Service,  Inventories  of  Titles  to  be 
signed  as  relative  to  deeds,  Tutorial  and  Curatorial  Invento- 
ries, Inventories  of  Personal  Estate,  and  relative  Affidavits, 
and  other  probative  Writings,  not  chargeable  ad  valorem. 

Charge. — First  sheet  of  250  words,  10s. ;  every  other,  6s. ; 
though  there  be  not  250  words  in  all,  the  deed  to  be 
charged  as  one  sheet,  and  any  remaining  number  of  words, 
after  calcidating  the  number  of  sheets  of  260  words  each, 
to  be  charged  as  an  additional  sheet.  These  are  the  charges 
called  "  Regulation  JPee«." 

Pro.  Rule. — Where  there  are  two  parties  to  the  transaction,  the 
whole  expense,  including  stamp-duty  and  revising  fee,  is  to 
be  paid  by  the  parties  equally;  but  indentures  are  to  be 
written  by  agent  for  master,  and  paid  for  by  apprentice. 

39.  Going  through,  examining,  and  arranging   Title-deeds,  where 

there  is  no  Deed  or  Inventory  prepared  in  connection  there- 
with. 
Charge. — To  be  charged  according  to  the  time  necessarily  occu- 
pied, as  in  No.  47. 

40.  Memorials,    Cases,   Minutes   of  Meetings,  if  not  covered   by 

charges  under  No.  47,  Inventories  of  Writs  not  to  be  signed 
as  relative  to  Deeds,  Certificates  and  Affidavits  of  execution 
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of  Deeds,   Schedule   of   Protost   or  Instrument  where  no 
Schedule  is  required,  and  other  Papers  not  chargeahle  as 
Deeds. 
Charge, — ^Every  sheet  or  part  of  a  sheet  of  250  words,  6s. 

41.  Figured  States. 

Charge, — First  sheet,  folio  size,  12s. ;  every  other,  9s. 

X. — Fees  por  Engrossing  Deeds  and  Copying  Papers. 

42.  For  Engrossing  Deeds  of  all  kinds,  and  Notarial  Instruments. 

Charge. — ^Every  sheet  or  part  of  a  sheet  of  250  words,  2s. ;  if  in 
Latin,  3s. 

43.  For  Copying  Papers  of  all  kinds. 

Charge. — Every  sheet  or  part  of  a  sheet  of  250  words.  Is.  6d; 
if  in  Latin,  2  s.  Gd. 

44.  For  Copying  ruled  and  Figured  States  and  Accounts. 

Charge. — Every  sheet  or  part  of  a  sheet  of  ordinary  size,  2s.;  if 
folio  size,  4s. 

XL — Commission  on  Buying  and  Selling  Property  and  on 

Money  Transactions. 

46.  For  Buying  or  Selling  Heritable  or  other  Property. 

Where  the  purchase  or  sale  is  effected  by  the  client,  there  is  no 
charge  for  commission;  where  effected  by  the  agent,  the  re- 
sult of  much  inquiry  as  to  the  practice  of  the  profession  shows 
that  the  rates  of  commission  in  use  to  be  charged  have  ranged 
from  one  quartet  per  cent,  to  one  per  cent,  on  the  amount  of 
the  price.  It  is  impossible  to  lay  down  any  general  rule 
which  will  fairly  meet  all  cases,  but  it  is  recommended  that 
in  cases  of  ordinary  occurrence  the  charge  should  be  one 
quarter  per  cent,  on  the  pricey  such  charge  embracing  all  meet- 
ings, correspondence,  and  trouble  prior  to  the  purchase  or 
sale  of  the  property  in  respect  of  which  the  charge  is  made. 

46.  For  proper  Money  transactions. 

The  practice  here  also  has  varied  considerably ;  but  in  cases  of 
ordinary  occurrence,  the  following  rates  are  considered  reason- 
able and  proper,  viz. — (laU)  For  collecting  or  recovering  rents 
and  feu-duties  three  per  cent.  {2d.)  For  collecting  or  recover- 
ing termly  interests,  one  per  cent.  (M.)  For  recovering  out- 
standing debts,  not  due  on  bond,  bank  deposit,  bank  account, 
or  the  like,  one  per  cent.  Where  rents  of  large  amount,  pay- 
able by  a  few  tenants,  are  collected,  the  rate  here  stated  is 
too  high ;  and,  on  the  other  hand,  where  the  rents  are  small, 
and  drawn  from  many  tenants,  the  rate  is  too  low.  A  gene- 
ral rule  cannot  be  laid  down,  but  it  \inll  not  be  difficult  for 
parties  to  fix  a  fair  rate,  where  due  regard  is  had  to  the  cir- 
cumstances, and  the  extent  of  trouble  in  each  case.  As  to 
debts  due  on  bond,  bank  deposit,  bank  account,  or  the  like, 
as  well  as  other  money  transactions,  it  is  impossible  to  fix  a 
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rate  of  commission,  because  this  must  be  regulated  by  the 
amount  of  the  money,  and  of  the  trouble  in  receiving  or  pay- 
ing it.  When  an  agent  recovers  debts  due  on  bond,  bank 
deposit,  bank  account,  or  the  like,  in  order  to  investment,  and 
when  he  does  invest  the  money,  no  charge  should  be  made 
for  commission  on  recovering  the  money  so  invested. 

These  charges  for  commission  apply  to  the  agent  in  his 
capacity  as  such,  and  do  not  apply  to  parties  acting  as  trus- 
tees on  sequestrated  estates,  or  in  voluntary  trusts  for  be- 
hoof of  creditors  or  judicial  factors.  In  these  latter  cases 
higher  rates  of  commission  are  allowed. 

XII. — Charges  aocordikg  to  Time  occupied  and  Fees  of 
Ordinary  Agenot  and  Corresfondenge. 

47.  Agent's  charges  for  his  own  time. 

Charge. — If  out  of  Edinburgh,  per  day,  £5,  5s.;  besides  actual 
travelling  expenses,  and  £2,  2s.  per  day  as  personal  expenses 
if  in  London,  and  £1,  lis.  6d.  if  elsewhere;  if  in  Edinburgh, 
for  every  hour  or  part  of  an  hour,  10s. ;  attending  meetings 
of  trustees,  and  taking  notes  for  minutes,  £1 ;  for  every  hour 
or  part  of  an  hour  after  the  first,  10s.;  attendance  at  sealing 
the  repositories  of  deceased  parties,  and  writing  minutes, 
£1,  Is.;  attendance  at  opening  the  repositories,  and  writing 
minutes,  £1,  Is.;  or  if  long  engaged,  to  be  charged  according 
to  time. 

Fro  Eule. — When  the  minutes  are  written  out  at  the  meeting, 
the  drawing  fees  are  not  to  be  charged;  but  if  afterwards 
drawn  from  the  notes,  they  are  to  be  charged  as  in  No.  40. 

48.  Agent's  charges  for  his  Clerk's  time. 

If  out  of  Edinburgh,  per  day,  £2,  2s.,  besides  actual  travelling 
expenses,  and  £1,  Is.  per  day  as  personal  expenses. 

49.  Agency. 

Attendance  presenting  deeds  and  instruments  to  be  recorded  in 
public  registers,  10s. ;  sending  a  general  retainer  to  counsel^ 
and  entering  same,  £1 ;  sending  any  other  fee  to  counsel  with  or 
without  a  memorial,  10s. ;  perusing  a  case,  and  relative  papers 
for  the  opinion  of  counsel,  when  not  prepared  by  the  agent 
in  Edinburgh,  for  every  hour  or  part  of  an  hour,  10s. ;  obtain- 
ing the  opinion  of  counsel  where  the  case  is  not  prepared  hy 
the  agent  in  Edinburgh,  10s. ;  attendance  at  consultation  with 
counsel,  in  all  cases,  if  desired,  10s.;  perusing  and  considering 
the  opinion  in  all  cases,  10s.;  perusing  and  considering  docu- 
ments where  not  necessarily  involved  in  another  charge,  for 
every  hour  or  part  of  an  hour,  10s. 

Pro.  Eule. — The  agent  to  be  entitled  in  all  cases  to  book  the 
opinion  for  after  reference,  for  which  copying  fees  are  to  he 
charged  as  in  No.  43. 
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50.  Correspondence. 

Writing  each  letter,  every  sheet,  or  part  of  a  sheet,  of  250 
words,  5s. 

Pro,  Eule. — All  written  communications  to  counsel  in  the  con- 
duct of  business  unaccompanied  by  a  fee,  and  not  being 
memorials,  to  be  charged  as  letters.  Letters  X)r  attendances 
relating  to  deeds  for  which  an  ad  valorem  charge,  or  to  trans- 
actions for  which  a  factor-fee  or  commission  is  allowed,  not 
to  be  charged. 

51.  Be  vising  Deeds  drawn  by  others. 

Charge, — Half  of  the  fees  of  drawing. 

Fro.  Bule, — To  be  paid  in  every  case  to  the  agent  by  his  own 
employer,  except  when  otherwise  specially  provided  for, 

XIII. — ^Agency  in  Expbding  Services. 

52.  For  expeding  any  Special  Service,  or  a  Greneral  Service  as  Heir 

of  Provision,  including  previous  investigation  in  order  to  as- 
certain the  state  of  titles,  or  to  determine  the  character  in 
which  Heir  ought  to  be  served. 
Charge, — Where  the  value  of  the  property  is  under  £500, 
£1,  Is.;  £500  and  under  XIOOO,  £2,  2s.;  £1000  and  under 
£3000,  £3,  3s. ;  £3000  and  under  £5000,  £4,  4s. ;  £5000 
and  upwards,  £5,  5s.;  besides  regulation  fees  of  drawing 
papers  and  proof,  as  in  No.  38. 

53.  For  expeding  any  other  General  Service,  including  as  above. 

Charge, — A  fee  of  £1,  Is.,  besides  regulation  fees  of  drawing 
papers  and  proof,  as  in  No.  38,  and  charges  for  attendances. 

XIV. — Agency  in  Executry  ProceedingsJ 

54.  For  investigating,  obtaining  information,  and  making  calcula- 

tions, in  order  to  ascertain  amount  of  Personal  Estate. 
Charge, — ^Where  the  value  of  the  estate  is  under  £500,  £1,  Is.; 
£500  and  under  £1000,  £2,  2s.;  £1000  and  under  £3000, 
£3,  3s. ;  £3000  and  under  £5000,  £4s,  4s. ;  £5000  and  up- 
wards, £5s,  58. ;  besides  regulation  fees  of  drawing  inventory 
\  and  affidavit,  as  in  No.  38. 

55.  For  carrying  through  Confirmations. 

\  Charge, — ^Regulated  by  Act  of  Sederunt,  10th  March  1849,  as 

regards  Commissary  Court  practitioners.  Where  the  value  of 
the  estate  is  under  £100, 5s. ;  £100  and  under  £250, 10s. ;  £250 

^  and  under  £500, 15s. ;  £500  and  under  £1000,  £1,  Is. ;  £1000 

and  under  £2000,  £1,  lis.  6d.;  £2000  and  upwards,  £2,  28. 

5  XV. — Fees  and  Agency  in  Parliamentary  and  Eailway 

[  Business. 

56.  Gazette  Notices. 

Charge, — First  sheet,  £1,  10s. ;  every  other,  18s.  To  include 
all  meetings  and  correspondence  with  engineers  and  parlia- 
mentary agents  relative  to  the  final  adjustment  of  G-azette 
notices. 
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^3.  Agent *8  charges  for  his  own  time  in  London. 

Charge. — For  each  day^s  attendance  promoting  or  opposing  a 
bill,  £5,  5s. 

Note. — ^When  the  agent  has  charge,  on  behalf  of  the  same 
client,  of  more  bills  or  oppositions  than  one  before 
committee  at  the  same  time,  the  charge  of  £5,  5s. 
shall  be  held  to  apply  to  a  day  of  eight  hours.  For 
each  additional  hour  the  agent  shall  be  entitled  to 
make  a  further  charge  of  lOs.  6d.  The  agent  shall 
also  be  allowed  his  actual  travelling  expenses  to  and 
from  London,  and  £2,  2s.  per  day  for  personal  ex- 
penses while  in  London.  See  No.  47. 
64.   -A.g'ont's  Charges  for  his  Clerk's  time  in  London. 

(y/i.ct,rge. — Clerk's  time,  per  day,  £2,  2s.,  besides  actual  travel- 
liDg*  expenses  to  and  from  London,  and  £1,  Is.  per  day  for 
pei-sonal  expenses  while  in  London. 
65.  Contracts  for  execution  and  maintenance  of  Works  of  Eailways. 
(JHccr^e, — The  same  as  in  No.  35. 

T^ro,  Jiule. — The  company's  agent  draws  the  deed.     The  whole 
o:xpense,  including  stamp-duty  and  revising  fee,  when  deed 
revised  by  contractor's  agent,  to  be  paid  by  the   parties 
equally. 
;6.  General  JBusiness. 

Ghartje. All  contracts,  agreements,  or  other  deeds  not  herein- 

before  specially  provided  for,  first  sheet,  10s. ;  every  other, 
6s.  ;  meetings,  per  hour,  10s.;  letters,  per  sheet,  5s. ;  revis- 
ing- proofs  of  prints,  not  exceeding  10  pages  of  print,  6s.  8d. ; 
each  additional  10  or  part  of  10  pages,  after  allowing  for 
entire  quantities  of  10  pages^  6s.  8d. ;  memorials,  briefs, 
petitions,  and  other  papers  not  chargeable  as  deeds,  and  not 

herein -before  specially  provided  for,  6s.  per  sheet. 
.   Copying. 

Charge. — Copying  of  all  necessary  papers  to  be  allowed  for  as 
m  No.  43,  in  addition  to  the  charges  for  drawing  or  prepar- 
ing the  deeds  or  documents ;  engrossing  contracts  or  agree- 
ments on  large  rolls  of  paper,  first  sheet,  5s. ;  every  other, 
38. ;  engrossing  ordinary  deeds,  2s.  per  sheet. 

Note  Applicable  to  the  whole  Table. — In  all  cases  where 
^ges  ad  valorem  are  allowed  for  drawing  or  revising  deedsj  it  is 
erstood  to  he  optional  to  the  agents  to  charge  either  the  fees  ad 
rem,  or  the  Tegiilation  fees  of  drawing  or  revising y  according  to 
'ength,  as  fixed  by  I^os.  38  and  51. 
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X  vl.     Fees  p-or  preparing  Letters  of  Horkino,  &o. 
jettere  of  homing  and  poinding,  caption,  arrestment,  supple- 
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ment,  and  lawburrows — first  sheet,  estimated  as  the  legal 
sheet  (300  words),  5s. ;  every  other  sheet  so  estimated,  2s. 

69.  Inhibitions,  hornings  against  superiors,  and  summonses  of  ad- 

judication— ^first  sheet,  10s. ;  second  sheet,  6s. 

70.  All  other  summonses  passing  the  signet — 6s.  per  sheet. 

XVII. — Fees  payable  at  Signet  Office. 

When  Writs  are  presented  during  ths  Office  hours,  viz.,  from  3  to  4 
daily f  except  Saturday ,  on  which  day^froni  11  to  12,  the  Office 
being  shut  on  Public  Holidays, 


71.  Horning,  . 

£0 

3     1 

Horning  against  supe- 

Caption,   . 

0 

0  10 

riors,  .         .         .     £0 

2 

8 

Arrestment, 

0 

0  10 

General     and     special 

Losing  arrestment, 

0  10 

charge,       .         .         0 

0 

10 

Supplement,    . 

0 

0   10 

Summons,      .         .         0 

1 

8 

Lawburrows,    . 

0 

0  10 

Summons  and    arrest- 

Inhibition, 

0 

0  10 

ment,          .         .         0 

2 

6 

Do.         with 

ar- 

Incident  diligence,          0 

0 

10 

restment, 

0 

1     5 

First  and  Second  dili- 

Publication  of 

in- 

gence,        .         .         0 

1 

8 

terdiction,    . 

0 

0  10 

Commission,           .         0 

0 

10 

Poinding  the  ground,     0 

0 

10 

By  order  of  the  Keeper,  the  Officers  of  the  Signet  are  allowed  to 
signet  any  writ  (not  being  an  inhibition)  at  extra  hours,  on  payment 
of  extra  fees,  as  follows,  viz. : — 

On  Monday,  Tuesday,  Wednesday,  Thursday,  and  Friday,  eyen 
though  holidays,  from  10  a.m.  to  3  p.m.,  on  payment  of  an  extra  fee 
of  5s. ;  and  from  7  to  8  p.m.  on  payment  of  an  extra  fee  of  10s. 

On  Saturday,  though  a  holiday,  from  10  to  11  a.m.,  on  payment 
of  an  extra  fee  of  5s. ;  from  2  to  3  p.m.  on  payment  of  an  extra  fee 
of  10s. 

The  Officers  are  prohibited  from  signeting  inhibitions  at  extra 
hours. 

The  fees  are  now  payable  in  fee  stamps. 


XII.  TABLE  OF  FEES 

FOB  CONVEYANCING  AND  GENEBAL  BUSIKESS. 
AND  PEOFESSIONAL  EULES  APPLICABLE 
THEEETO, 

OF 

THE  FACULTY  OF  PBOCUBATOBS  IN  GLASGOW. 

At  Qlasgow,  the  7th  day  of  January  1870.     At  a  general  meet- 
ing of  the  Faculty  of  Procurators  in  Glasgow,  Thomas  Stout,  Bsq., 
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in  the  chair.  There  was  submitted  proof  of  a  new  Table  of  Fees, 
proposed  by  the  committee  appointed  at  the  meeting  held  on  19th 
NoTember  last.  The  meeting  having  considered  the  same,  and 
made  some  alterations  thereon,  agreed  to  adopt  the  same  as  so 
amended  as  the  Bule  of  Charge  for  the  Members  of  Faculty,  as  from 
and  after  1st  January  1870. 

T.  STOUT,  Chairman. 

I. — ^Fees  for  Drawing  Aogordinq  to  Length. 

1.  All  deeds,  instruments,  and  tested  documents,  not  chargeable 

under  special  heads,  infra. 
Charge. — First  sheet  of  250  words,  lOs. ;  every  other,  6s.  These 
hereafter  called  '*  regulation  fees,*  ^ 

2.  Other  papers  not  chargeable  as  deeds, 
(a)  Figured  states. 

Charge, — Folio  size — first  sheet,  12s.;  every  other,  9s.     Ordi- 
nary size — first  sheet,  Ss. ;  every  other,  4s. 
{b)  Inventories  or  b'sts  for  lending  or  transmitting  papers. 

Charge. — Each  sheet,  3s. 
(c)  Other  papers. 

Charge. — Each  sheet,  68. 

Fro.  Mule, — Not  to  be  charged  when  a  factor  fee  or  commission 
allowed. 

II. — Fees  for  Engrossing  Deeds  and  Copying  Papers. 

3.  Engrossing  deeds,  <&c. 

Charge.  —Each  sheet,  2s. 

4.  Copying  papers, 
(a)  Figured  states. 

Charge. — Each  sheet  of  ordinary  size,  2s. ;  each  sheet  of  folio 

size,  4s. 
(6)  Other  papers. 

Charge. — Each  sheet,  Is.  6d. 

Pro,  Rule. — Not  to  be  charged  when  a  factor  fee  or  commission 

allowed,  except  for  extra  copies. 

III. — Fees  Belating  to  Sales  and  Conveyanoes. 

• 

5.  Sales  by  public  roup, 
(a)  Articles  of  roup. 

Charge. — Begulation  fees. 
(&)  Conducting  sale  and  writing  minute  of  preference. 

CAar^e.— Price  under  £500,  10s.  6d.     £500  and  under  £1000, 

£1,  Is. ;  £1000  and  under  £3000,  £1,  lis.   6d.     And  for 

each  additional  £1000,  or  part  of  £1000,  10s.  6d.     But  not 

to  exceed  £10,  10s. 
Pro.  Rule. — Payable  by  seller  to  his  own  agent.     These  fees 

are  in  lieu  of  instrument  money. 


502  APPENDIX. 

(c)  Attending    sale    and  purchasing,  including    meetings  with 
client,  and  examining  titles. 
Charge. — The  same  fees  as  (6). 
Pro.  Rule. — Payable  by  purchaser  to  his  own  agent. 
(c2)   Attendance  and  writing  minute  of  adjournment  when    no 
sale. 
C%ar(7c.— Each  exposure.     Price  under  £1000,  10s.  6d. ;  £1000 
and  above,  £1,  Is. 

6.  Contract  or  minute  of  sale. 

Charge, — Double  regulation  fees. 

Fro.  Rule. — To  be  drawn  by  seller's  agent  Whole  expenses, 
including  revising  fees,  to  be  paid  by  parties  mutually. 

7.  Bond  for  the  price. 

Charge. — Regulation  fees. 

Fro,  Rule. — ^To  be  drawn  by  seller's  agent  and  paid  by  pur- 
chaser. 

8.  Dispositions,  assignations,  or  other  conveyances  upon  sales  of 

property. 

Charge. — For  drawing  the  deed  and  final  revision  and  adjust- 
ment of  it,  including  examination  of  titles  and  searches. 
Price  not  exceeding  £300 — for  each  £100,  or  part  of.£100, 
£1,  Is.  Price  exceeding  £300.  The  above  rate  for  the 
first  £300,  and  for  each  additional  £100,  or  part  of  £100, 
10s.  6d.     Where  no  price  paid,  see  No.  19. 

Pro.  Rule. — ^The  purchaser's  agent  to  draw  the  deed  :  the  seller's 
agent  to  revise  it.  The  whole  fees  of  drawing,  revising,  en- 
grossing, stamps,  and  inventory  of  writs,  to  be  paid  equally 
by  seller  and  purchaser. 

9.  Contracts  of  excambion. 

Charge. — Same  as  No.  8,  holding  the  joint  value  of  the  lands 
mutually  excambed  as  the  price. 

Pro.  Rule. — To  be  prepared  by  the  agent  for  the  one  party 
and  revised  by  the  other,  as  may  be  arranged ;  but  the  fees 
of  drawing  and  revising  to  be  added  together  and  divided 
equally  betwixt  the  agents.  The  total  expense  to  be  paid 
by  the  parties  equally. 

10.  Deeds  of  relinquishment  of  superiority,  or  discharges  of  ground 

annuals, 
(a)  Where  a  price  paid. 

Charge. — Same  as  No.  8. 

Pro.  Rule. — Same  as  No.  8. 
(5)  Where  no  price  paid. 

Charge, — Same  as  No.  19. 

IV. — Fees  of  Grants  from  Subject  Superiors. 

11.  Original  feu-dispositions,  feu-charters,  and  contracts  of  feu. 

Charge. — Same  as  No.  8.  Estimating  the  price  or  sum  i>aid, 
if  any,  and  twenty  years'  purchase  of  the  feu-duty  as  the 
value  of  the  subjects. 
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Pro.  RvJe.'. — The  superior's  agent  drawsthe  deed — the  vassal's 
pays  the  expense  of  it,  including  engrossing  in  chartulary, 
and  surveyor's  fee  for  endorsing  plan  on  deed,  but  not  for 
measuring  or  laying  off  ground.  If  deed  required  to  be  re- 
corded for  preservation,  expense  of  recording  and  extracts  to 
be  borne  mutually  by  the  parties. 

12.  Charters  and  Writs  by  Progress,  Precepts  and  Writs  of  Clare 

Constat,  and  Writs  of  Acknowledgment  under  Long  Leases 
Act. 

Charge. — Value  not  exceeding  £300,  IQs. ;  £300,  and  not 
exceeding  £1000,  £1 ;  exceeding  £1000,  for  each  addi- 
tional £1000  or  part  thereof  to  £5000,  £1 :  exceeding 
£5000,  for  each  additional  £1000  or  part  thereof  to  £20,000, 
58. ;  exceeding  £20,000,  for  each  additional  £1000  or  part 
thereof,  2s.  6d.  The  value  to  be  fixed,  either  by  taking  the 
price  where  there  has  been  a  recent  sale,  or  by  taking 
twenty-five  years'  purchase  of  the  rents  in  the  case  of  lands ; 
twenty  years'  purchase  in  the  case  of  feu -duties ;  and  twelve 
years'  purchase  in  the  case  of  houses,  deducting  feu-duties 
and  ground-annuals. 

Fro.  Rule. — Same  as  No.  11.  Superior's  agent  to  charge  for 
engrossing  writ  in  chartulary,  and  such  part  of  deed  on 
which  writ  may  be  written  as  is  necessary. 

13.  Contracts  of  ground-annual,  building  leases  and  bilateral  deeds 

of  this  class. 

CJiarge. — Same  as  No.  11. 

Pro.  Rule. —  Disponer  or  superior's  agent  draws  the  deed — the 
whole  expenses,  including  fees  of  revising,  and  surveyor's 
fee  as  in  No.  11,  to  be  paid  equally  by  the  parties. 

V. — Fees  of  Securities  and  Eelativb  Deeds. 

14.  Personal  Bonds ;  Bonds  and  Dispositions  in  Security ;  and  Dis- 

positions or  Assignations  or  other  Conveyances  or  Deeds  in 
Security ;  Deeds  constituting  real  burdens ;  bonds  of  Caution 
and  Relief ;  and  Bonds  of  Annuity, 
(a)  For  preparing  the  principal  security  deed. 

Charge. — The  sum  in  security  not  exceeding  £300 — For  each 
£100,  or  part  of  £100,  £1,  Is.    Exceeding  £300— The  above 
rate  for  the  first  £300,  and  for  each  additional  £100,  or  part 
of  £100,  10s.  6d. 
(h)  For  subsidiary  deeds. 

Charge. — Regulation  fees, 
(c)  Assignations,  in  lieu  of  discharges. 

Charge. — To  be  charged  as  discharges,  under  No.  17. 

Fro.  Rule.  —To  be  drawn  by  agent  of  lender,  and  paid  for  by 
borrower.  The  borrower's  agent  to  be  paid  by  his  own 
client  for  revising  the  deeds  (which  includes  trouble,  if  any, 
for  procuring  the  loan),  half  the  sum  payable  to  the  lender's 
agent  for  preparing  the  deeds.     Where  agent  acts  for  both 
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borrower  and  lender,  one-third  of  the  fee  ad  valorem  to  be 
allowed  in  addition  for  procuring  the  loan,  and  meetings  and 
arrangements  with  lender.  For  bonds  of  annuity,  the  price 
paid  to  be  held  as  the  amount  of  the  security ;  and  where 
no  price  paid,  twenty  times  the  amount  of  the  annuity. 
** Bonds  of  Caution"  are  exclusive  of  bonds  for  the  price 
under  No.  7,  but  include  deeds  of  arrangement  in  bank- 
ruptcy, and  similar  deeds.  The  sum  charged  on  for  such 
bonds  and  deeds  not  to  exceed  £5000. 

15.  Mortgages  on  ships. 

Charge, — Sum  under  £500,  £ls.  Is. ;  £500  and  under 
£2000,  £2,  2s. ;  for  every  additional  £1000  or  part  of  £1000, 
£1,  Is. ;  but  not  to  exceed  £10,  lOs.  To  include  fee  for  re- 
gistering. 

16.  Bonds  of  corroboration. 

Charge. — One-third  fees  of  a  bond,   upon  the    sum   in   the 

bond  of  corroboration. 
Pro,  Bute, — To  be  drawn  by  agent  of  creditor,  and  paid  for  by 

debtor. 

17.  Discharges  of  bonds  and  dispositions  in  security,  and  of  debts 

or  obligations,  and  deeds  of  restriction. 
Charge. — One  fourth  fees  of  dispositions  ;    bjut  not  to  exceed 

£10,  10s.     The  amount  discharged  to  be  held  as  price. 
Pro,  Rule, — To  be  drawn  by  agent   of  debtor;    whole  ex- 
penses, including  revising,  to  be  paid  by  debtor. 
Exception, — Discharge  of  a  policy  assigned   or    regarding 
which  diligence  has  been  used,  to  be  drawn  by  Insurance 
Company's  agent,  and  paid  for  by  policy-holder. 

18.  Discharges  of  legacies,  provisions,  and  residues,  where  special 

deed  necessary. 
Charge. — Same  as  No.  17. 
Pro,    Rule. — To  be  prepared  by   agent    for    the  estate,   and 

paid  for    by  estate.    Beneficiary  to  pay  bis  own  agent's 

revising  fee. 

YI. — Fees  of  Family  Settlements  and  Trust-deeds,  &o, 

19.  Deeds  of  entail,  trust- dispositions  and  settlements,  testaments, 

deeds  of  assumption  or  resignation  of  trustees ;  trust-deeds 
for  behoof  of  creditors ;  dispositions,  assignations  or  other 
conveyances,  where  no  price  paid ;  and  all  deeds  arising  out 
of  or  connected  with  deeds  of  settlement  or  judicial  trusts, 
and  deeds  conveying  the  property  or  residue  in  implement  of 
such  deeds — whwe  the  fees  under  No.  18  are  not  applicable. 
Charge, — Eegulation  fees,  where  the  value  of  the  property 
does  not  exceed  £1000.  Double  regulation  fees  where 
the  value  exceeds  £1000  and  does  not  exceed  £2000.  JViple 
regulation  fees  where  it  exceeds  £2000  and  does  not  exceed 
£10,000.  Quadruple  regulation  fees  where  it  exceeds 
£10,000. 
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I  Pro.  Rule. — Conveyances  and  deeds  in    implement  of  trust 

[  deed,  same  as  No.  18. 

20.  Marriage  contracts. 

Charge, — One-half  fees  of  dispositions  according  to  the  total 

value  of  the  jointure  and  property  provided  or  secured  to  the 

wife  or  husband,  or  both  ;  or,  in  option  of  agent,  double  regu- 

I  lation  fees.    Jointures  to  be  taken  at  twenty  years'  purchase. 

Pro,  liule, — To  be  prepared  by  agent  for  the  wife,  and  paid 

for  by  the  husband. 

YII. — Fees  of  Miscellaneous  Deeds. 

21.  Tacks. 

(a)  Minerals  and  Quarries. 

Charge, — One-third  fees  of  dispositions,  calculating  value  at 
twenty  years*  purchase  of  fixed  rent. 

Pro,  Rule. — To  be  prepared  by  agent  for  landlord.     The  whole 
expense,  including  revising  and  a  tenant's  copy  where  no 
duplicate,  to  be  paid  equally  by  the  landlord  and  tenant. 
(6)  Other  subjects. 

Charge. — Rent  not  exceeding  £100,  £1,  Is.;  £100  and  under 
£200,  £2,  2s. ;  £200  and  under  £500,  £3,  3s.  And  for 
every  additional  £100,  or  part  of  £100,  5s.  3d. 

22.  Bills  of  Sale  of  Ships. 

Charge. — Same  as  No.  15. 

23.  Contracts  of  Copartnery,  and  Articles  and  Memorandum  of 

Association  of  Incorporated  Companies. 
^  Charge. — Defined  or  estimated  stock — Under  £500,  £4,  48. ; 

*  £500  and  under  £1000,  £5,  5s. ;  £1000  and  under  £2000, 

£6,   68. ;    £2000  and  under  £4000,  £7,  7s. ;    £4000   and 

'  under  £6000,  £8,  8s.;  £6000  and  under  £8000,  £9,  9s.; 

£8000  and  under  £10,000,  £10,  10s..  And  for  every  addi- 
tional £1000,  10s.  6d.  In  every  other  case,  double  regula- 
tion fees.     But  in  no  case  to  exceed  £210. 

^  24.  Contracts,   Agreements,   and   Obligations  of  importance,  not 

otherwise  provided  for. 
Charge. — One-fourth    fees   of    dispositions    according  to  the 
amount  or  value  of  the  transaction.     Or,  in  agent's  option, 

i  or  where  no  amount  is  stated  or  ascertainable,  double  regu- 

p  lation  fees. 

p  Pro.  Rule, — Contracts  and  agreements  to  be  paid  by  parties 

r  equally.     Deeds  of  obligation  to  be  paid  for  by  grantor. 

e  25.  Presentations  to  Church  Livings. 

f  Charge, — Drawing  the  deed,  and  trouble  in  transmitting  to 

^  presentee,  or  to  the  presbytery,  &c.,  £5,  5s. 

i  Pro.  Rule, — To  be  prepared  by  agent  for  patron,  and  paid  for 

i  by  presentee. 

•  26.  Factories  and  Powers  of  Attorney. 

f  (a)  Where  subject  of  Factory  or  Debt  to  be  recovered  does  not 

^  exceed  £500. 

Charge, — Regulation  fees. 


f 
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61.  CoDtracts  for  execution  or  maintenance  of  works. 

Charge. — Same  as  No.  24. 

Pro.  Rule. — The  company's  agent  draws  the  deed.  The  whole 
expense,  including  stamp-duty  and  revising  fee,  when  deed 
revised  by  contractor's  agent,  to  be  paid  by  the  parties 
equally. 

XVII. — Taxations. 

62.  Auditor's  fees  taxing  accounts. 

Charge. — Amount  of  accounts  as  submitted — Under  £10, 2s.  6d. 
£10,  and  under  £20,  6s. ;  £20,  and  under  £50,  78.  6d. 
£50,  and  under  £75,  10s. ;  £75,  and  under  £100,  15g. 
£100,  and  under  £150,  £1,  Is.;  £150,  and  under  £200, 
£1,  lis.  6d. ;  £200,  and  under  £300,  £2,  2s.;  £300,  and 
under  £400,  £3,  3s.;  £400,  and  under  £500,  £4,  48.; 
£500,  and  under  £600,  £5,  5s. ;  £600  and  above,  £5,  58. 
for  the  first  £600,  and  10s.  6d.  per  cent,  for  all  above 
that  sum. 


GENERAL   NOTES. 

1.  Meetings  and  correspondence  relative  to  the  preparation  and 
execution  of  Deeds  chargeable  ad  valor em^  or  more  than  single 
regulation  fees,  or  to  transactions  for  which  a  factor  fee  or  com- 
mission is  allowed,  not  to  be  charged. 

2.  A  sheet  consists  of  250  words.  Part  of  a  sheet  to  be  charged 
as  a  sheet. 

3.  Part  of  an  hour  to  be  charged  as  an  hour. 

4.  Revising  fees  to  be  charged  half  the  fees  of  drawing,  except 
in  cases  otherwise  specially  provided  for,  and,  except  as  aforesaid, 
to  be  paid  to  the  agent  by  his  own  employer.  Where  an  agent 
acts  for  more  than  one  party  to  a  transaction,  he  is  not  entitled  to 
charge  revising  fees  for  deeds  drawn  by  himself.  Where  a  deed  is 
revised  by  more  than  one  agent,  in  respect  of  different  interests, 
the  revising  ad  valorem  fee  to  be  allowed  only  to  the  agent  whose 
client  has  the  principal  interest — the  other  agents  to  be  each  allowed 
one-half  drawing  regulation  fees. 

5.  In  all  cases  it  is  optional  to  the  agent  to  charge  either  the 
fees  ad  valorem^  or  regulation  fees.  The  professional  rules  as  to 
the  party  entitled  to  prepare  deeds  to  be  strictly  adhered  to. 

6.  The  object  of  the  preceding  table  is  to  regulate  the  rates  of 
charge  for  the  cases  therein  enumerated,  where  there  is  no  special 
stipulation.  While  parties  may  make  any  arrangement  between 
themselves  relative  to  payment  of  expenses,  which  they  consider 
more  equitable  or  convenient  in  special  circumstances,  it  is  at  the 
same  time  recommended  that  the  professional  rules  be  adhered  to 
as  far  as  possible. 

7.  On  the  subject  of  commissions,  it  has  been  found  impossible 
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to  lay  down  any  general  rule  applicable  to  every  case — all  that  can  be 
done  is  to  indicate  rates  which  it  is  recommended  should  be  adopted  in 
ordinary  circumstances.  A  commission  is  a  remuneration  for  trouble 
and  responsibility,  and  the  rule,  therefore,  for  regulating  it  should 
be  the  extent  of  that  trouble  and  responsibility.  But  while  it  is 
impracticable  to  fix  absolutely  the  rates  of  commission,  it  will  not 
be  difficult,  with  the  aid  of  the  above  notes  and  the  rules  suggested, 
for  parties,  having  due  regard  to  circumstances,  to  fix  fair  rates  in 
each  particular  case. 


m -MISCELLANEOUS. 


I.— FOKM  OF  CONTEACT  OP  INDENTUEE  BE- 
TWEEN A  LAW  AGENT  AND  AN  APPEEN- 
TICE.(a) 

It  is  CONTRACTED,  AQREED,  AND  ENDED  between  A.,  Writer  to  the 
Signet  (or,  as  the  case  may  6e,(6)  if  by  a  company,  say^  between  A. 
and  D.,  Writers  to  the  Signet,  carrying  on  business  under  the  firm 
of  A.  &  D.,  Writers  to  the  Signet),  of  the  first  part,  and  B.,  son  of 
E.,  with  consent  of  the  said  E.(c)  as  cautioner,  surety  and  taking 
burden  on  him  for  the  said  B.,  in  manner  here  set  forth,  of  the  second 
part ;  That  is  to  say,  the  said  B.,  with  consent  of  the  said  E.,  and 
they  jointly  and  severally,  bind  and  oblige  themselves  that  the  said 
B.  shall  serve  the  said  A.  (or,  in  case  of  a  company^  the  said  A.  &  D. 
jointly,  and  the  survivor  of  them  solely)(c?)  in  his  {or  their)  oflBce 
and  employment  of  writer  {or  writers)  to  Her  Majesty's  Signet,  and 
all  others  his  {or  their)  writings  and  employment,  and  that  for  the 
space  of  five  {or  three)(e)  full  and  complete  years,  from  and  after  the 
day  of  ,  which  is  hereby  declared  to  be  the 

date  fixed  for  the  commencement  of  the  apprenticeship  of  the  said 

(a)  As  to  the  amount  of  stamp  duty,  see  ante,  p.  29 ;  and  as  to  record- 
ing and  intimating,  see  ante,  p.  30. 

(6)  The  master  must  be  a  practising  law  agent,  or  a  sheriff-clerk,  who 
was  in  office  on  5th  August  1873.    See  on^  p.  27. 
U)  See  ante,  p.  26. 
Id)  See  ante,  p.  27. 

i  {e)  See  antty  p.  31,  as  to  the  cases  in  which  service  for  three  years  is 

(  sufficient. 

j  {g)  The  date  fixed  for  the  commencement  of  the  apprenticeship  should 

be  stated ;  and  it  seems  scarcely  safe  to  fix  it  at  any  time  prior  to  the  exe- 
I  cution  of  the  indenture.    See  anUy  p.  33. 

'  2k 
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B./^)  and  also,  at  the  expiration  of  the  said  five  {or  three)  years, 
for  an  additional  period  equal  to  the  time  during  -which  the  said  B. 
shall  haye  been  absent  from  the  service  of  the  said  A.  {or  A.  k  D.), 
in  the  event  of  such  additional  service  being  required,  in  order  to 
qualify  the  said  B.  for  admission  as  a  law  agent  \{h)  during  which 
time  or  times  the  said  B.  and  the  said  E.,  hereby  bind  and  oblige 
themselves,  jointly  and  severally,  that  the  said  B.  shall  serve  the 
said  A.  (or,  the  said  A.  <fe  D.  jointly,  and  the  survivor  of  them),  in 
his  {or  their)  office  and  employment  foresaid,  honestly,  faithfully, 
and  diligently,  and  at  no  time  absent  himself  from  the  same  with- 
out liberty  asked  and  given,  under  pain  of  two  days*  service  for 
each  day's  absence ;  and  that  he  shall  conceal  and  no  ways  reveal 
the  secrets  of  his  master's  [or  masters')  business,  or  the  busineBS  of 
his  {or  their)  clients  or  employers,  and  shall  behave  himself 
decently,  civilly,  and  discreetly,  during  his  apprenticeship.  For 
which  causes,  and  in  consideration  of  the  sum  of  pounds 

sterling,  instantly  advanced  and  paid  by  the  said  B.  to  the  said  A. 
{or,  to  the  said  A.  <&  D.,  cm  the  case  may  he),  in  name  of  apprentice 
fee,(t)  whereof  the  said  A.  (or  A.  &  D.)  hereby  acknowledges  {cr 
acknowledge)  the  receipt,  and  discharges  {or  discharge)  the  said  B., 
and  all  concerned  thereof  for  ever ;  the  said  A.  hereby  binds  and 
obliges  himself  (or  the  said  A.  &  D.  hereby  bind  and  oblige  them- 
selves jointly  and  severally,  and  the  survivor  of  them  solely),  to 
teach  and  instruct  the  said  B.,  his  {or  their)  apprentice,  in  all  the 
parts  of  his  (or  their)  said  office  and  employment  of  writer  (or 
writers)  to  Her  Majesty's  Signet,  and  all  other  his  {or  their)  writ- 
ings and  employment,  and  to  conceal  no  part  thereof  from  him,  hut 
to  do  his  {or  their)  utmost  diligence  to  cause  his  (or  their)  said 
apprentice  learn  and  conceive  the  same,  so  far  as  he  knows  himself 
{or  they  know  themselves),  and  the  said  B.  shall  be  capable  to  con- 
ceive and  learn  :  And  the  said  B.  hereby  binds  and  obliges  himself 
to  free  and  relieve  the  said  E.  of  his  foresaid  cautionry  and  engage- 
ment for  him,  and  of  all  damages  and  expenses  which  be  may  sus- 
tain or  incur  through  the  same :  And  both  parties  bind  and  oblige 
themselves  to  perform  the  premises  to  each  other,  under  the  penalty 
of  £50  sterling,  to  be  paid  by  the  party  failing  to  the  party  oh- 
serving  or  willing  to  observe  the  same,  over  and  above  performance: 
And  both  parties  consent  to  the  registration  hereof  for  preservation 
and  execution.     In  witness  whereof,  &o. 


{h)  See  ante,  pp.  29  and  36. 


[%)  The  amount  of  the  apprentice  fee  should  be  stated,  although  this 
does  not  seem  to  be  absolutely  indispensable.    See  ante,  p.  376. 
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II.— REGULATIONS  REGARDING  APPLICANTS  FOR 
INDENTURE,  ADOPTED  BY  THE  SOCIETY 
OF  WRITERS  TO  THE  SIGNET  IN  1851. 


Uty  That  the  age  for  entering  into  Indenture  shall  not  be  under 
seventeen. 

2ndf  That  Applicants  for  Indenture,  who  are  not  within  the 
exceptions  contained  in  Regulation  III.,  shall,  previous  to  entering 
into  Indenture,  have  attended  two  full  Winter  Courses  at  one  or 
other  of  the  Universities  in  Scotland ;  or  shall  have  given  such  at- 
tendance at  one  or  other  of  the  Universities  or  Colleges  of  England 
or  Ireland,  as  shall  appear  to  the  Keeper  and  Commissioners  of  the 
Signet  to  be  equivalent  to  the  attendance  required  at  the  Scotch 
Universities ;  the  Humanity,  for  one  Session,  in  the  case  of  attend- 
ance at  a  Scotch  University,  being  one  of  the  Classes  of  the  above 
Courses,  and  that  the  other  Classes  shall  be  exclusive  of  those  of 
Physic,  Surgery,  Divinity,  and  Law. 

3dj  That  Applicants  for  Indenture  may  either  have  attended 
two  Winter  Courses  at  a  University,  in  terms  of  the  preceding 
Regulation,  or  they  may  produce  evidence  of  having  attended  a  full 
Course  of  Instruction  at  the  High  School  of  Edinburgh  or  the 
Edinburgh  Academy  ;  and,  in  addition  to  such  evidence,  a  satisfac- 
tory Certificate  of  having  attended  one  full  Winter  Course  at  one  or 
more  Classes,  exclusive  of  Physic,  Surgery,  Divinity,  and  Law,  at 
one  or  other  of  the  Universities  of  Scotland;  it  being  distinctly 
understood  that  by  a  full  Course  at  either  of  the  above-named 
Institutions,  attendance  during  the  full  curriculum  of  study  required 
at  either  is  meant. 

ith,  That  in  the  case  of  Applicants  for  Indenture  not  falling 
within  the  preceding  Regulations,  the  Keeper  and  Commissioners 
of  the  Signet,  on  being  satisfied  that  the  Applicant  hiis  received  a 
liberal  education,  equivalent  to  what  is  required  from  other  Appli- 
^  cants  under  the  preceding  Kegulations,  shall  have  power  to  direct 

an  Examination  in  writing  as  to  his  qualifications  and  acquirements; 
and,  on  receiving  a  report  from  the  Examiners  to  be  appointed  by 
them  in  manner  after-mentioned,  and  being  satisfied  therewith, 
shall  also  have  power  to  allow  such  Applicant  to  enter  into  Inden- 
ture in  the  usaal  form. 

5^,  That  the  Keeper  and  Commissioners  shall,  at  their  Annual 
General  Meeting  in  November,  appoint  five  of  their  number,  the 
Deputy-Keeper  and  Professor  of  Conveyancing  being  always  two, 
and  any  three  being  a  quorum,  to  conduct  the  Examination  of  the 
Applicants  for  Indenture  referred  to  in  the  4th  regulation ;  with 
power  to  these  Examiners  to  take  such  farther  assistance  in  conduct- 
ing the  Examination  as  they  may  deem  expedient. 

2k2 
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The  foregoing  Regulations  having  heen  laid  hefore  the  Keeper 
and  Commissioners,  they  appointed  a  Committee  for  the  purpose  of 
carrying  the  4th  and  5th  Regulations  into  eflfect ;  and  the  Committee, 
having  obtained  the  assistance  of  Professor  Kelland  of  the  Uni- 
vereity  of  Edinburgh,  and  Mr  Gordon,  one  of  the  Government 
Inspectors  of  Schools,  adopted  the  following  as  the  Course  of  Ex- 
amination, to  be  followed  under  the  4th  and  5th  regulations. 

I.  That  the  Examination  shall  embrace  the  following  subjects, 

VIZ  '"^^ 

1.  English  Literature,  including  Grammar  and  Composition. 

2.  Geography  and  History. 

3.  Latin. 

4.  Greek. 

5.  Arithmetic. 

6.  Mathematics. 

II.  That  the  Examination  be  conducted  by  two  Assistant  Ex- 
aminers under  the  superintendence  and  control  of  the  Committee- 
Ill.  That  along  with  the  questions  and  the  written  answers 
of  the  Candidate,  the  Assistant  Examiners  shall  report  upon  the 
knowledge  and  qualifications  of  the  Candidate  absolutely,  and 
that  they  shall  also  report  specially,  whether  the  candidate  is  pos- 
sessed of  attainments  equal  to  those  which  ought  to  be  found  in  a 
person  who  has  attended  two  full  sessions  at  a  Scottish  University, 
or  who  has  completed  the  entire  curriculum  of  attendance  at  the 
High  School  or  Edinburgh  Academy. 

For  the  information  of  Applicants,  and  as  an  interim  scheme  of 
examination,  the  following  outline  has  been  agreed  on  for  the 

present, — ^viz. : 

L  English  Literature^  including  Orammar  and  Composition: — 
The  derivative  sources  of  the  English  Language ;— the  great  eras  of 
its  Literature  from  the  Reformation  downwards ; — a  knowledge  of 
its  Grammar,  to  be  tested  by  a  critical  analysis  of  a  passage. 

2.  Oeography  and  History: — The  former  will  include  a  general 
view  of  the  surface  of  the  globe,  regarded  topographically,  physi- 
cally, and  commercially;  and  a  detailed  knowledge  of  the  British 

Empire. 

.The  latter  will  comprise  the  great  Empires  and  Governments  of 
Antiquity,  with  the  circumstances  of  their  rise  and  fall ; — Outline 
of  Sacred'  History ; — Revival  of  Learning ;— the  greater  European 
Wars  and  Revolutions ;— origin  and  progress  of  the  Feudal  System ; 

rwhyte's  or  Tytler's  Elements  of  History  ;   Robertson's  Introduc-- 

tion  to  the  History  of  Charles  the  Fifth)  /—Detailed  History  of  the 
British  Empire,  more  especially  of  events  aflfecting  its  Constitution. 

3.  Latin: — ^Mair's  Introduction,  or  any  similar  work  on  the 
Syntax  of  the  Language ; — Translation,  with  grammatical  analysis 
from  any  of  the  ordinary  school  or  college  class-books. 
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4.  Oreeh: — Translation,  with  grammatical  analysis,  from  the 
Jirst  Book  of  the  Anabasis,  and  one  of  the  Gospels ; — any  other  book 
or  books  may  be  professed  instead  of  these. 

In  the  case  of  any  candidate  not  professing  Greek,  the  com- 
missioners will  be  ready  to  consider  his  application  to 
be  examined  in  any  modern  language  in  lieu  thereof. 

5.  Arithmetic : — The  whole  subject. 

6.  Mathematics : — First  four  and  the  sixth  books  of  Euclid.  A 
competent  profession  in  Practical  Mathematics  may  be  accepted  for 
the  sixth  and  also  for  the  fourth. 

Algebra  to  quadratic  equations. 


1 

0 

0 

1 

0 

0 

0 

1 

15 

0 

18 

0 

BEGULATTONS  OF  THE  SOCIETY  OF  WRITERS  TO  THE 
SIGNET  RELATIVE  TO  ENTRANTS. 

1.  That  the  endurance  of  the  service,  under  indenture  or  certifi- 
cate, shall  be  for  a  term  of  five  years. 

2.  The  fees  payable  on  entering  into  indenture  are  as  follows  : — 

To  the  Library  and  Society  Funds,  .      £131 

To  the  Widows'  Fund,     ....  50 

Apprentice  fee, 150 

Stamp  for  indenture,        ....  60 

Fees  payable  at  Signet  Office  for  petition,  &c.,     2 
Recording  indenture,        ....  0 

£3U  14     2 

3.  On  the  expiration  of  the  term  of  apprenticeship,  the  inden- 
ture must  be  discharged  by  the  master,  and  the  discharge  recorded 
at  the  Signet  Office  within  three  months  thereafter.  Immediately 
on  the  discharge  being  recorded,  application  may  be  made  by  peti- 
tion to  the  Keeper  and  Commissioners  to  have  the  applicant  taken 
upon  his  private  trials. 

4.  Previous  to  making  such  application,  every  candidate  shall 
produce  certificates  of  his  having  attended  four  courses  of  the  law 
classes — viz.,  one  of  Civil  Law,  one  of  Scots  Law,  and  one  of  Con- 
veyancing, together  with  a  certificate  of  his  having  attended  a 
second  course  of  any  of  them. 

5.  At  the  expiration  of  three  months  after  the  private  trials,  the 
applicant  may  be  taken  upon  his  public  trials.  The  public  triak 
must  take  place  during  the  sitting  of  the  Court. 

6.  Fees  on  passing  private  trial : — 

Fee  for  recording  discharge  of  indenture,      .      £0  18    0 

Petition  to  pass, 0  18     0 

Treasurer  of  the  Society      .        .         .         .       60    0     0 


Carry  forward,  .  £61  16     0 
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Brought  forward,  £61   16     0 

Fees  on  passiDg  public  trial  :— 

Stamp  for  commission,         .         .         .         .       25     0     1 
Fees  payable  at  the  Signet  Office,  and  ac- 
counted for  to  Exchequer,    .                  .5180 
Macer's  fees, 3  10     6 

£141   14     7 

The  above  sums  of  £394,  14s.  2d.  and  £141,  148.  7d.  represent 
the  total  expense  of  becoming  a  member  of  the  Society.  The 
apprentice  fee  may  either  be  paid  or  not,  according  to  arrangement. 

The  sum  of  £60  above  mentioned,  as  payable  to  the  Society 
funds,  must  be  paid  for  the  private  examination. 

The  annual  contribution  to  the  Widows'  Fund  is  £6,  68.  7d., 
and  a  yearly  fee  of  10s.  6d.  is  exigible  for  the  book-carriers  con- 
nected with  the  Library. 


III.  THIKTEENTH  PERIODICAL  EXAMINATION 
OF  CLERKS  AND  APPRENTICES  BY  THE 
FACULTY  OF  PROCURATORS  IN  GLASGOW. 
—October  1872. 

s 

The  Dean  and  Council  of  the  Faculty  of  Procurators  in  Glas- 
gow, in  communicating  to  the  clerks  and  apprentices  of  the  legal 
profession  in  Glasgow  the  subjects  for  the  thirteenth  periodical 
examination,  to  take  place  in  October  or  November  next,  have  to 
add  the  following  explanations : — 

1.  Intending  competitore  must  give  in  their  names  to  the  Clerk 
of  Faculty,  in  the  annexed  form,  on  or  before  Monday,  llth 
October  next. 

2.  Written  or  printed  questions  calculated  to  elicit  the  extent 
of  knowledge  of  the  competitors  will  be  laid  before  them  on  the  day 
of  examination,  and  six  hours  (from  ten  to  four  o'clock)  will  be 
allowed  for  answering  the  questions  in  writing. 

3.  Every  competitor  must  be  prepared  to  be  examined  in  all  the 
subjects  of  his  class. 

4.  For  the  purpose  of  deciding  the  merits  of  the  answers,  each 
question  will  have  affixed  to  it  in  the  private  copy  of  the  Examiners 
a  certain  number,  and  the  value  of  the  answers  will  be  fixed  in 
relation  to  this  standard,  and  the  places  of  the  competitors  decided 
accordingly. 

5.  A  prize  will  be  given  in  each  of  the  four  classes  to  the 
competitor  who  obtains  the  highest  number  of  marks ;  and  certifi- 
cates according  to  the  degrees  of  merit  will  be  granted  to  all  the 
competitors. 
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Form  of  Application  to  bb  Examined. 

Glasgow,  187     . 

To  the  Clerk  of  the  Faculty  of  Procurators^ 

Qlasgow. 
Sir, 

Please  insert  my  name  in  the  List  of  Clerks  and 
Apprentices  desirous  to  be  examined  at  the  Periodical 

Examination  of  the  Faculty,  in  Class 

I  am,  Sir, 

Your  obedient  Servant, 


Subjects  of  Examination. 

1.  Clerks  and  Apprentices  who  have  been  so  for  not  more  than 

Tvx)  Years, 

L  Writing  to  Dictation. 

2.  Arithmetic — Proportion,  Interest,  and  Discount. 

3.  Execution  and  Attestation  of  Scotch  and  English  Deed  s  and 
Instruments. 

4.  The  Law  of  Obligations  and  Contracts,  as  explained  in 
Erskine's  Principles  by  Smith  or  Guthrie,  Book  III.,  Tit.  1  and  2. 

5.  Ramsay's  Boman  Antiquities,  Chap.  IX. 

II.  Not  exceeding  Three  Tears, 

1.  Arithmetic — Practice,  Vulgar  and  Decimal  Fractions,  Calcu- 
lation of  Commission  and  Insurance. 

2.  The  Laws  of  Bills  of  Exchange  and  Promissory  Notes. 

3.  The  Law  of  Succession  to  Heritable  Property,  as  explained 
in  Erskine's  Institute,  B.  III.,  Tit.  8. 

4.  Lord  Mackenzie's  Eoman  Law: — Preliminary  Chapter  on 
Jurisprudence  and  the  principal  Divisions  of  Law. 

III.  Not  exceeding  Four  Years. 

1.  Form  of  Process  in  Sheriff  and  Commissary  Courts. 

2.  The  Law  of  Succession  in  Moveables. 

3.  Menzies's  Lectures: — ^Ante-nuptial  Contract  in  relation  to 
Moveable  Property. 

4.  Bell's  Principles : — Maritime  Insurance. 

5.  Lord  Mackenzie's  Boman  Law: — Historical  Sketch  of  the 
Eoman  Haw,  Introductory  Chapter  and  Parts  II.,  III.,  and  lY. 

IV.  Exceeding  Four  Years. 

1.  Law  of  Succession  in   Heritable  Eights,   and  completing 
Titles. 

2.  The  Contract  of  Affreightment. 

3.  The  Constitution,  Transmission  and  Extinction  of  Heritable 
Securities. 

4.  The  Law  of  Sale,  as  explained  in  Bell's  Principles. 

5.  Justinian's  Institutes,  Book  III.     Questions  upon  the  whole 
Book,  and  Translation  of  one  or  two  of  the  Titles. 


IV.— FOBM  OF  APPLICATION  FOE  OEETIFICATB 
OR  LICENSE  TO  PRACTISE. 
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v.— FORM  OF  APPLICATION,  under  Act  of  Sederant 
6th  February  1806,  to  have  account  taxed,  and  de- 
cree for  the  amount  pronounced  against  client. 

DIVISION.  [If  presented  to  a  Lord  Ordi- 

(     Date.       )  naryy  add  here  Lobd , 

PETITION,  A B ,  W.S.,  Ordinary.] 

(For  remit  to  Auditor,  &c,) 


Party,  Agent. 
Mr ,  Clerk. 


UNTO  THE  RIGHT  HOKOURABLE 

THE  LORDS  OF  COUNCIL  AND  SESSION, 

THB 

PETITION 

OF 

A B ,  Writer  to  the  Signet,  Edinburgh  ; 

Humbly  Sheweth^ — 

THAT  in  the  year the  petitioner  was  employed  by  C.  D., 
merchant  in  Glasgow,  to  {specify  the  nature  of  the  proceedings 
in  the  Court  of  Session), 

That  in  the  course  of  the  said  proceedings  the  said  C.  D.  in- 
curred to  the  petitioner  a  business  account,  commencing  on , 

and  ending  on ,  amounting  to  £ .      The  paid  account  was 

rendered  to  the  respondent  on . 

That  the  said  account,  a  copy  of  which  is  herewith  produced,  is 
resting  owing  to  the  petitioner,  who  is  desirous  to  have  the  same 
taxed,  and  decree  pronounced  for  the  taxed  amount,  with  interest 

from  the day  of till  payment  \(a)  and  he  accordingly  makes 

the  present  application  to  your  Lordships,  in  terms  of  the  Act  of 
Sederunt  of  6th  February  1806. 

May  it  therefore  please  your  Lordships  to  grant  warrant  for 
serving  this  application,  and  the  deliverance  to  follow 
hereon,  on  the  said  C.  D.,  and  to  remit  the  said  account 
of  expenses  to  the  Auditor  of  Court  to  tax  the  same  and 
to  report ;  and  thereafter,  upon  advising  the  report  of  the 
Auditor,  to  find  the  said  C  D.  (jftlie  application  is  directed 
against  more  than  one  party,  add  after  their  names  con- 
junctly and  severally)  liable  to  the  petitioner  in  the  taxed 
amount  thereof,  with  interest  from  the  day  of , 

(a)  Generally  twelve  months  after  the  date  of  the  last  item ;  see  ante, 
p.  138. 


f 
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as  above  specified,  until  payment,  and  to  decern  against  the 
said  C.  D.  therefor ;  and  farther  to  find  him  liable  in  the 
expense  of  this  application  and  of  the  procedure  to  follow 
hereon ;  or  to  do  otherwise  in  the  premises  a8;^to  your 
Lordships  may  seem  proper. 

According  to  Jusiicey  dec, 

(Signed  by  Counsel.) 


VI.— ACT  OF  SEDEEUNT,  passed  on  2lBt  December  1833, 
for  enforcing  the  Acts  of  Sederunt,  11th  March  1772, 
and  13th  February  1787,  and  other  existing  Regula- 
tions relative  to  Agents  and  Practitioners  before  the 
Court  of  Session ;  and  making  farther  Eegulations  for 
more  effectually  checking  certain  irregularities  and 
abuses  in  the  conducting  of  the  Business  of  the  Court 

The  Lords  of  Council  and  Session  having  taken  into  their  con- 
sideration the  necessity  of  enforcing  the  Regulations  applicable  to  the 
management  and  agenting  of  causes  before  this  Court,  and  of  making 
farther  regulations  for  the  reasons  hereinafter  expressed,  and  farther 
considering,  that — 

Whereas,  by  sundry  regulations  of  Court,  and  particularly  by  the 
Act  of  Sederunt,  dated  11th  March  1772,  it  is  provided  that  no  per- 
son, except  Clerks  to  his  Majesty's  Signet,  First  Clerks  to  Advocatee, 
and  Agents  or  Solicitors  duly  admitted  in  terms  of  said  Act,  and  of 
the  Act  of  Sederunt,  10th  August  1754,  shall  be  entitled  to  act  as 
agents  or  solicitors  in  this  Court : — 

And  whereas,  by  an  Act  of  Parliament,  1  Will.  IV.,  c.  69  (dated 
23d  July  1830),  it  is  enacted,  §  28,  **That  it  shall  and  may  be  law- 
ful for  all  persons  entitled,  before  the  passing  of  this  Acty  to  conduct 
causes  as  procurators  before  the  High  Court  of  Admiralty  in  Scot- 
land, and  all  such  persons  are  hereby  authorised,  during  their  rt- 
spective  lives,  to  conduct  as  agents  before  the  Court  of  Session  all  or 
any  causes  and  proceedings  whatsoever,  which  are  or  may  be  com- 
petently heard  and  determined  in  that  Court."  And  by  sec.  39,  it 
is  also  enacted  :  "  That  it  shall  and  may  be  lawful  for  the  Incorpo- 
rated Solicitors  practising  before  the  Consistorial  Court  of  Edinborj^ 
previous  to  the  passing  of  this  Act,  and  they  and  each  of  them  are^ 
and  is  hereby,  authorised  and  empowered,  during  their  respective  lives, 
to  conduct  as  agent  or  agents  before  the  Court  of  Session,  all  or  any 
causes  or  proceedings,  such  as  have  heretofore  been  carried  on  before  the 
Court  of  the  Commissaries  of  Edinburgh,  which  may  hereafter  be  pro- 
ceeded in,  heard,  or  determined  before  the  Court  of  Session." 

And  whereas  it  has  from  time  to  time  been  found  necessaiy  to 
pass  regulations,  in  order  to  prevent  unqualified  persons  from  practia- 
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ing  as  agents  or  solicitors  in  the  Court  of  Session,  notwithstanding 
whereof  several  individualfi  have  of  late  taken  upon  themselves  to 
do  so: 

Therefore,  and  for  the  prevention  of  all  such  abuses  in  future, 
the  Lords  do  hereby  enact  and  ordain :  That  there  shall,  on  or  before 
the  1st  day  of  February  next,  and  annually  on  or  before  the  5th  day 
of  December  in  each  year  thereafter,  be  delivered  at  each  of  the 
offices  of  the  Frinciped  and  Depute-Glerks  of  Court,  and  at  the  Bill 
Chamber,  and  to  each  of  the  Keepers  of  the  Bolls  of  the  respective 
Divisions  of  the  Inner  House,  for  the  use  of  the  Court — 

1st.  A  copy  of  the  list  now  in  use  to  be  printed  of  the  Society 
of  Writers  to  the  Signet. 

2d.  A  list  of  the  Incorporated  Society  of  Solicitors  before  the 
Supreme  Courts  certified  by  their  Secretary  for  the  time. 

3d.  A  list  of  Advocates'  First  Clerks  entitled  to  practise  as  agents, 
— specifying  after  the  name  of  each  individual  the  name  of  the  advo- 
cate whose  certificate  he  holds,  in  terms  of  the  Act  of  Sederunt  11th 
March  1772;  said  list  to  be  certified  by  the  Keeper  of  the  Becord 
or  Boll  of  Practising  Clerks  kept  by  the  Faculty  of  Advocates. 

4th.  A  list  of  all  persons  who  were  entitled,  as  on  the  23d  day 
of  July  1830,  to  conduct  causes  as  procurators  before  the  High 
Court  of  Admiralty,  and  who  may  be  still  alive. 

6th.  A  list  of  the  Incorporated  Solicitors  before  the  Cousistorial 
Court  of  Edinburgh,  as  at  the  said  23d  day  of  July  1830,  who  may 
be  still  alive,  and  who  are  entitled  to  act  as  agents  in  Consistorial 
Causes  before  the  Court  of  Session.  The  said  two  last-mentioned 
Lists  (4  and  5)  to  be  certified  by  the  clerk  or  secretary  to  those  two 
bodies  respectively  for  the  time,  and  to  specify  also  such  of  the 
members  thereof  as  may  belong  also  to  the  Society  of  Writers  to  the 
Signet,  the  Incorporated  Solicitors  before  the  Supreme  Courts,— or 
the  body  of  Advocates'  First  Clerks — entitled  as  such  to  practise  as 
agents  or  solicitors  in  the  Court  of  Session. 

That  the  five  several  lists  above  mentioned  shall  also  be  authen- 
ticated by  the  signature  of  the  presiding  officer  of  the  respective 
bodies  for  the  time. 

Farther,  considering  that  instances  have  of  late  occurred  where 
individuals  who  were  not  entitled  to  practise  in  this  Court  or  in  the 
Bill  Chamber,  either  from  not  having  been  duly  admitted  as  agents 
or  solicitors,  or  from  not  having  been  practitioners  before  the  High 
Court  of  Admiralty  or  the  Consistorial  Court  at  Edinburgh,  as  at 
23d  July  1830,  or  from  having  failed  or  neglected  to  purchase  attor- 
ney licenses  in  terms  of  law, — have  presumed  to  conduct  business  for 
their  own  behoof  and  advantage  in  the  names  of  agents  or  solicitors 
who  were  duly  qualified  to  practise, — ^the  Lords  do  hereby  declare 
that  they  will  visit  all  such  practices  in  future  with  the  severest 
penalties  and  most  rigorous  punishment ;  and  that  if  any  writer, 
solicitor,  or  agent  shall  presume  either  to  authorise  or  permit  his 
name  to  be  used  by  any  unqualified  person  or  persons  as  above 
specified,  he  shall  be  furthwith  dealt  with  as  guilty  of  a  contempt  of 
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Court ;  and  on  the  fact  being  established,  shall  be  suspended  from 
the  rights  and  privileges  of  an  agent  or  solicitor  for  such  period  as 
the  Court  may  think  proper,  not  exceeding  one  year  from  the  date 
of  conviction. 

And  farther,  the  more  effctually  to  check  and  put  a  stop  to  such 
abuses,  it  is  hereby  enacted :  That  no  person  shall  be  entitled  to 
borrow  up  processes  or  papers,  either  at  the  offices  of  the  clerkfl  of 
Court  or  at  the  Bill  Chamber,  except  those  who  are  legally  entitled 
to  act  as  agents  or  solicitors  in  this  Court,  their  clerks  and  appren- 
tices ;  nor  shall  the  clerks  of  Court  or  of  the  Bill  Chamber  lend 
papers  or  processes  to  any  other :  And  that  it  may  be  known  who 
are  really  and  bona  fide  their  clerks  and  apprentices,  each  person 
entitled  to  act  as  agent  or  solicitor  shall  immediately  after  the  pass- 
ing of  this  Act,  give  in  to  each  of  the  Clerk's  offices  and  to  the  Bill 
Chamber  a  signed  list  of  the  names  of  those  who  are  his  clerks  and 
apprentices,  and  for  whom  he  shall  be  answerable ;  and  when  any 
of  those  contained  in  the  list  shall  leave  his  service,  he  shall,  within 
three  days  at  farthest  thereafter,  notify  t^e  same  at  each  of  the 
Clerk's  offices  and  at  the  Bill  Chamber,  that  his  name  may  be  ex- 
punged from  the  list. 

And  the  Lords  appoint  this  Act  of  Sederunt  to  be  engrossed  in 
the  Sederunt-Book,  and  printed  and  published. 

(Signed)  C.  HOPE,  I.PJ}. 
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ABANDONMENT  OF  ACTION, 

agent  abandoning  cause  without  commnnicating  with  client  liable 
in  damages,  325. 

must  agent  have  reasonable  cause  for  ?  113. 

where  cause  has  been  undertaken  by  agent  on  the  footing  that  he 
is  to  be  paid  only  if  successful,  126. 

duties  of  agent  in  relation  to,  362. 
ABERDEEN,  ADVOCATES  IN.    See  Advocates  in  Aberdeen. 
ACCOUNTS  OF  LAW  AGENTS, 

making  out  and  rendering  of,  130. 

no  particular  form  required,  131. 

application  of  partial  payments  by  client,  131. 

See  also    Remuneration — Taxation — Action  for  Pay 
MENT  OF  Accounts. 
ACCOUNTS,  PARTIES  LIABLE  IN  PAYMENT  OF  LAW  AGENTS', 

employers  generally  liable,  144. 

cases  in  which  they  are  not  liable,  144. 

professional  rules  in  conveyancing  as  to  division  of  expenses,  145. 

liability  of  joint  employers,  146. 

liability  of  heritors  to  common  agent,  146. 

constructive  joint  employment,  147. 

liability  of  country  agents  to  town  agents,  147. 

law  altered  by  Law  Agents  Act,  148. 

liability  of  cUent  to  town  agent  employed  by  country  agent,  148. 

liability  of  trustees,  149. 

confidential  agent  of  the  trust,  150. 

no  direct  claim  against  trust-estat«,  150. 

liability  of  creditors  in  sequestration,  160. 

agent  employed  by  bankrupt,  151. 

liability  of  liquidators  of  joint-stock  companies,  152. 

liability  of  a  constituent  to  an  agent  employed  by  a  factor,  152. 

of  owners  for  expenses  incurred  by  ships-husband,  152. 

married  women  exempt  from  liability,  152. 
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AC  COUNTS  OF  LAW  AGENTS-<jon<wu«L 
exceptions,  153. 

liability  of  husband  for  wife's  necessary  legal  expenses,  154. 
exceptional  liability  of  husband  in  conBistorial  actions,  155-162^ 
action  at  husband's  instance  against  his  wife,  156. 
declarator  of  nullity  of  marriage  at  his  instance,  157. 
exceptional  cases  in  which  husband  is  not  liable,  158. 
co-defender's  liability,  158. 
action  at  instance  of  wife,  159. 
interim  award  may  be  given  in  initio  litif,  159. 
declarator  of  marriage  at  woman's  instance,  160. 
expenses  awarded  at  final  judgment,  160. 

husband  not  liable  for  unreasonable  disbursements  authorised  by 
wife,  162. 
See  Prescription   of    Law  Agents'  Accounts — Taxa- 
tion AS  BETWEEN  AOENT  AND  ClISNT. 

ACCOUNTANT, 

lien  of,  over  his  report,  &c,  206. 

personal  liability  of  agent  to,  288. 
ACCOUNTING  WITH  CLIENT,  369. 
ACTA  AUDITORUM,  7. 
ACTA  DOMINORUM  CONCILII,  7. 
ACTION  FOR  PAYMENT  OF  LAW  AGENT'S  ACCOUNT, 

relevant  defences,  136. 

expenses  of,  131,  176. 

are  such  expenses  covered  by  hypothec  ?  214. 
ADDRESS  OF  CLIENT, 

agent  not  bound  to  disclose,  264  note^  and  271  note, 
ADMISSION  OF  LAW  AGENTS, 

by  petition  to  the  Court  of  Session,  41. 

of  notaries  as  law  agents,  47. 

stamp-duty  payable  on  admission,  47. 

enrolment,  49-51. 

of  law  agents  as  notaries,  71. 

title  to  object  to,  72. 

as  solicitors  in  England,  72. 
ADMISSIONS  BY  LAW  AGENTS, 

on  record,  95,  241. 

extrajudicial  statements,  104. 
ADVOCATE, 

office  of,  separate  &om  that  of  law  agent,  1,  4,  8, 13. 

in  Rome,  3. 

in  Scotland  in  early  times,  5-8. 

professional  etiquette  as  to  consultations  and  memorials^  13. 

admission  of,  as  a  law  agent,  32. 

signature  of,  required  to  pleadings,  &c^  63,  81. 
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ABYOCATE— continued. 

law  agent  may  act  as,  in  inferior  courts,  70. 

mandate  presumed  from  appearance  of,  84. 

powers  of,  96. 

promise  by  agent  to  pay  fees  of,  101. 

extra  fees  to,  cannot  be  recovered  from  opposite  party,  174  note. 

purchase  of  depending  pleas,  247. 

purchase  from  client,  257. 

communications  with,  protected  from  disclosure,  262. 

oath  of  calumny  formerly  required  from,  298. 

privilege  of,  in  pleadings,  310. 

slander  uttered  by,  on  an  agent's  instructions,  312. 

liability  of,  for  malicious  slander,  314. 

immunity  of  agent  acting  under  advice  of,  323. 

right  and  duty  of  agent  to  select  advocate,  370. 

professional  intercourse  with,  370. 

payment  of  fees,  371. 

See  also  Memorial  for  Opinion. 
ADVOCATES,  SOCIETY  OF,  IN  ABERDEEN, 

origin  and  history  of,  14. 

present  position  of,  400. 
ADVOCATES'  FIRST  CLERKS, 

acted  formerly  as  law  agents,  8. 

now  amalgamated  with  solicitors,  9,  397. 

liability  of  agents  for  their  fees,  287. 
AGENCY  TERMS,  390. 
AGREEMENTS  BETWEEN  AGENTS  AND  CLIENTS, 

as  to  remuneration,  regarded  with  jealousy,  123. 

should  not  generally  be  entered  into,  364. 

for  remuneration  beyond  the  usual  rate,  124. 

to  charge  outlays  only  unless  expenses  are  recovered  from  opposite 
party,  124. 

mode  of  proof  of  such  an  agreement,  90. 

pleading  illegality  of  agreement,  126. 

to  act  gratuitously,  127. 

stipulation  by  trustee  that  he  shall  not  be  personally  liable,  127. 

pactum  de  quota  litis,  127. 

maintenance  and  champerty,  129. 

agreement  as  to  pledging  documents,  216.  . . .  j  t .; r  t  / 1 . .  n 

See  also  Disabh^itib^  aH li^ )A§BSmr/. A  Hlcl ZJfOTT/. 

ALIMENT,  .{^  ^Iy'-.HJjo') 'Jo  Nufi  ,:ri)ri  mj'Ij.i  •i:')ift"t()  iif.ijfiT/jq');? 

.t:r.  ,'iii{««fi»ttot^{a^6ffredrwskfcifii^^  .,j  y.^fi 

ALIMENTAfi'PHBIj^pi  ly'iUimha  vhi;riirii;-  .,.[  vr.i.1  Ma    ..'.  y/M 

-rhill  'i()|>iH£nidn^  dfoagriqtriEBccTari»|5tor^^rewrangy /J|9/|,,   , , ;  f ;, r^.]{ 
APPOINTMENT  OR  RETAINER  OF  LAW  AejENtTS; , 
/rvo  I  ,-!'>iteguJjptedbbff4I;^§eiidml3lEcVf ftppli(Ml)l^ /to-t^ents,  78.    r ^i^i 
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APPOINTMENT  OR  RETAINER  OF  LAW  AGENTS— «m<ifMi«L 

letamer  of  a  firm  by  the  employent  of  one  partner,  384. 

incapacitated  persons  cannot  appoint,  78. 

may  be  appointed  by  a  minor,  78. 

by  a  married  woman,  79. 

mode  of  appointment,  79. 

writing  not  essential  in  the  ordinary  case,  79. 

where  written  authority  should  be  obtained,  79,  90, 107. 

mandate  when  client  is  out  of  Scotland,  80. 

mandate  in  inferior  courts,  81. 

mandate  required  in  petition  for  service,  81. 

and  in  petieion  for  sequestration,  81. 

how  mandates  should  be  authenticated,  82. 

does  a  mandate  require  a  stamp?  82L 

proof  of  appointment,  84. 

may  be  proved  |)ro«*  dejure,  84. 

rules  applicable  to  questions  between  party  and  party,  84. 

questions  between  agent  and  client,  86. 

proof  of  special  agreements  as  to  remuneration,  90. 

agreement  to  charge  outlay  only — ^how  proved,  90. 
APPRENTICES, 

written  indenture  necessary  to  qualify  for  admission,  25. 

age  of,  26. 

length  of  service  required,  31. 

nature  of  service  required,  34. 

examinations,  27,  37,  43. 

transfer  of  indenture,  38. 

duties  and  obligations  of,  376. 

duties  of  masters  to,  377. 

how  contract  of  indenture  may  terminate,  377. 

return  of  premium,  378. 

implied  authority  of,  381. 

must  not  carry  on  business  on  their  own  account,  382. 

may  bind  themselves  not  to  interfere  with  their  masters'  clientB  after 
termination  of  apprenticeship,  389. 
ARBITRATION.    See  Submissions. 
ARTICLED  CLERKS,  73.    See  aUo  Apprkntices. 
ARRESTMENTS, 

agent  not  liable  for  using,  303. 
ATTORNEYS  AND  SOLICITORS  (English), 

separation  of  their  office  from  that  of  counsel,  4. 

may  be  admitted  as  law  agents  after  three  years'  apprenticeship,  33. 

law  agents  may  be  similarly  admitted  in  England,  72. 

liability  of  law  agents  to  attorneys  employed  by  them  for  their 
clients,  148. 

bills  of  costs  of,  remitted  for  taxation  to  English  taxing  master  168. 
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ATTORNEYS  AND  SOLICITORS  (English)— con^inuei. 

lien  of  Scotch  agents  for  bills  of  costs  paid  by  them  to  English  at- 
torneys, 212,  214. 

attorney  suing  in  Scotland  may  be  met  with  the  plea  of  triennial 
prescription,  230,  232. 
ATTORNEYS'  CERTIFICATES.    See  Certificate. 
AUDITOR  OF  THE  COURT  OF  SESSION, 

must  be  a  W.S.  or  S.S.C.,  74. 

cannot  practise  in  Court,  74. 
See  also  Taxation. 
AUTHORITY  OF  LAW  AGENT, 

extent  of  implied  authority,  93. 

agent  accepting  service  for  client,  94. 

entitled  to  receive  incidental  intimations  in  litigation,  95. 

may  bind  his  client  by  admissions,  95. 

can  use  his  own  discretion  in  the  general  conduct  of  a  litiga- 
tion, 96,  106. 

authority  not  so  extensive  when  acting  without  counsel^  96. 

can  an  agent  compromise  an  action  ?  97. 

has  no  implied  authority  to  sist  mandatory  for  client,  101. 

pledging  client's  credit  for  fees  to  counsel,  101. 

has  power  to  receive  payment  of  sum  sued  for,  101. 

discretionary  power  in  the  recovery  of  a  debt,  102. 

discretionary  power  in  executing  diligence,  102. 

no  implied  power  to  assign  diligence,  103. 

writ  of  agent  as  evidence,  104. 

extrajudicial  statements  of  agent  not  binding  upon  client,  104. 

implied  authority  to  receive  payment  of  price,  &c.,  104. 

authority  of  agents  in  questions  with  clients,  104. 

extent  of  general  mandate  to  act  for  a  client,  105. 

may  use  his  own  discretion,  106. 

termination  of  authority. 

See  Dissolution  of  the  Relation  of  Agent  and  Client. 

powers  as  factor. 
See  Factor. 

liability  for  unauthorised  contracts,  294. 

and  unauthorised  judicial  proceedings,  300,  302. 

BANFFSHIRE,  SOLICITORS  OF,  19,  402. 
BANK  ACCOUNT, 

client's  money  should  be  kept  in  separate,  368. 
BANKER'S  LIEN,  206. 
BANKRUPTCY, 

of  agent  or  of  client,  operates  as  a  revocation  of  agent's  authority,  115. 

trustee  on  agent's  estate  entitled  to  decree  in  his  own  name  for 
expenses  disbursed  by  agent,  185. 
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^ia  il^ifcri^ltd  li^ii'6Veit'di(ititoent8,  206. 

rights  of  trustee  on  client's  estate,  192,  218. 
^^'"^^'^^IMging-'dlkiit^n  Se4tie8traUon  bars  prescription,  239. 

confidentiality,  how  aflfected  by  client's  bankruptcy,  270. 

liability  of  apjH:/t  f di^  'fftying  away  money  of  bankrupt  client,  297. 
BARGAINS  BETWEEN  AGENTS  AND  CLIENTS,  263. 
BARRISTER, 

may  be  admitted  as  a  law  agent  after  three  years'  service,  32. 
BENEFICIARIES, 

nut  directly  liable  to  the  agent  of  the  trust,  150. 

is  a  lien  over  a  mortis  causa  deed  available  against  1  220. 

trustees  cannot  plead  ccmfidentiality  against,  269. 

berie^clkriy^rfiiy'iili^iSW  temuneration  to  a  trustee,  284. 

cannot  claim  reparatioii-  for  negligence  of  truster's  agent,  352. 

isedks  iNb  iAcoouNTS)  < 

duty  of  agent  to  keep  regular,  368. 

BORROW^NC^;'- •••  ^'"  •'■•'''"'•  ■ 
processes,  71,381.  •"'•'  •  '•• 
title  deMBJ^227,'374i''  > 

.  J'>  r      fi"!!  MM  >   (• 

CALUMNY,     .!  •/  ,r..t  i.  .jr^  i.:r- 

liability  ofiag^t.foVi  SlOii  > 
CASH  ADVANCES,  r  ,•   i:  .  :  ;.  . 

not  covered  by  hy|K)di^|,8A.3.    . 

pledge  of  documents  in  security  of,  215. 
.P)ir^BB]rif)tuiai9f,  230*1  J  '.    r  ••.  , 

CAUTIONARY.  OflLIGATM)N^^ . 

not  covered  bf  a(gwt;'«  bjfpoth^c,  214. 
CERTIFICATE. Oft  ^WSN/^StTO  PRACTISE, 

provisions  of  the  Stamp  ActioJ  1870,  52. 

not  affected  by  the  Law  Agents  Act,  53. 

amount  of  duty  payable,  53. 

registration  of  certificate,  53. 

penalties  for  failure  itpjtaJce  QiMi' certificate,  54. 

agent  without^  ^^i&calie.  ciui^ot  take  decree  for  expenses  in  his 
own  name,  54. 

can  he  take  decree  th^r^fio^  in,  name  of  his  client  ?  55. 

cannot    recover  professional  charges  when  conducting  his    own 
cause,  56ii;l).'^  ,')lii'i;;j-tr',  iii  j.f-.; 

extrajudicial  business,  56. 

effect  of  Stamp  Act  of  1 870  on  uncertificated  conveyancers,  57. 
C'W  ,'  ^JBgcklt' whhoutianutttifiioaite'jmeTely  barred  from  suing  for    his 
•  •  •  '    n  iraccoiLlit^fS?^-       !•  •-'   -.r.-. 

effect  upon  other  perad&aof  agent'is' failure  to  take  out  certificate,  58. 

Ucemsl^  to  sell  or  let  furnished  houses,  65. 
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CITATION,  •,  :.j.vrK:iai'rAOO 

agent  may  accept  service,  94.  '['Y/i  t  I 'J 

CHAMPERTY,  129.  l,,:^  i.M..:oi<i 

CHARTER,  ,,,.f _„:,'  i,  ,,,,j 

liability  of  vassal  to  superior's  agent  for  p^epa^i,^g||]^^.  ^l^{^ 

CITATION,  ,;j,.  ,li'diiHiUu^ 

agent  dispensing  with,  94,  .^. . j, ^^ ^.^  ^ f,.,,  ,j 

CLERGY,  r'h;,iniinirKo 

the  first  lawyers  in  Scotland,  5.  /  nunl. :o  -nr, 

CLERK,  Z;^  Ir.i-lr/iiulil 

temporary  provisions  for  admission  of,  as  law  ^g^iit^  4^.^|.j 

who  has  served  for  five  years,  may  be  admitted  as^^.^f^y  agent  after 

serving  three  years  more  under  indenture,  ?|!^,  ,,.  y^,j  ;. 
confidential  communications,  263.  ^^  j^^  ^^    ij.j 

presumed  period  of  engagement,  379.  )  j    .  { i ,  i  r( r 

remuneration  of,  379.  j.  ,1,^,  .,,^  ^ 

misconduct  of,  bars  claim  for  remuneration,  380.    ^  i,  .iijjrirr 
authority  of,  38L  In.i  t(r..;..« 

disabilities  of,  381.  ij  I  Z'i il/  S[-00 

CLERK  OF  SESSION,  j;roT;<iaZOO 

principal,  must  be  an  advocate  or  writer  to  the  signi^^^j'^^^.i^ 
cannot  practise  in  court,  74.  .  f,  ,,^  1^^ 

CO-DEFENDER,  .!  ;;,„.,, 

liability  of,  in  consistorial  actions,  168.  ^  I  j;  'IXyOO 

COLLUSION,  ..^    ''      ^ 

between  litigants  to  defeat  agenf s  claim  for  ezpen8es^203.;.y.^Q^ 

COMMISSION,  .:  ^     ^ 

when  allowed  to  law  agents,  122.  r  , 

amount  claimable  by  factors,  123.  r  r 

COMMISSION  AND  DILIGENCE,  '  !,'^ 

granted  under  implied  reservation  of  confidentiality,  271,  j 
personal  liability  of  agent  to  commissioner  and  clerk,  208.' 

COMMON  AGENT  IN  A  LOCALITY,  'f 

liability  of  heritors  to,  146.  .     r 

COMPANY.    See  Partnership.  'r^x^TOi 

COMPENSATION,  UTZUOO 

as  a  defence  to  action  for  payment  of  account,  137. 
between  expenses  and  principal  sum,  187, 192. 
between  counter  awards  of  expenses,  188.  r^.^ 

COMPROMISE  OF  ACTION,  ^]^ 

by  advocate,  96.  ir 

is  agent  entitled  to  compromise  without  special  authority!  97, 106* 
how  agent's  preference  on  costs  is  affected  by,  195.  . 

CONCEALMENT, 

liability  of  law  agent  for  undue,  297. 
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CONFIDENTIAL  COMMUNICATIONS  BETWEEN  AGENT  AND 
CLIENT, 

protected  from  disclosure,  262. 

law  of  England  on  this  subject  more  matured,  262. 

this  privilege  confined  to  professional  men,  263. 

communications  must  be  made  professionaUj  and  confidentially^  263. 

agent  employed  to  contract  with  third  parties,  265. 

communications  relating  to  contemplated  action  privil^ed,  266. 

are  ordinary  communications  with  agent  privileged?  266.  «] 

memorial  for  opinion  of  counsel,  268. 

privilege  does  not  end  with  dissolution  of  the  relation  of  agent  and 
client,  268. 

a  law  agent  is  bound  to  secrecy,  269. 

client  may  waive  the  privilege,  269. 

privilege  does  not  exist  is  cases  of  iraud,  269. 

how  aflfected  by  the  bankruptcy  act  of  1866,  270, 

practice  of  the  Court  in  regard  to  confidential  communications,  271. 

agent  not  liable  for  calumny  in  confidential  communications,  316. 
CO-PARTNERY.    See  Partnership. 
CONSISTORIAL  ACTIONS, 

liability  of  husband  for  wife's  expenses,  155. 

of  co-defender,  158. 

agent  conducting,  not  a  competent  witness  for  his  client,  260. 
CONTRACTS.    See  Liability  of  Law  Ageotjs  on  Undertakikgs  Ain>  J 

Contracts.  I 

CONVEYANCING, 

certificate  required,  57,  64. 

most  lucrative  part  of  agent's  employment,  76. 

tables  of  fees,  122. 

professional  rules,  145. 

taking  opinion  of  counsel  in  matters  of,  324. 

negligence  in,  330. 

obligations  of  agents  in  particular  transactions,  331. 

duties  of  agents  in,  374. 
COUNSEL.    See  Advocate  and  Legal  Profession. 
COUNTRY  AGENTS, 

may  practise  in  Court  of  Session  on  paying  additional  stamp-duty, 
67. 

taking  opinion  of  counsel  on  memorial,  13. 

not  now  liable  to  Edinburgh  agent  for  a  disclosed  client,  147. 

liability  for  the  expenses  of  personal  causes  in  the    Supreme 
Courts,  124, 126, 391. 

taxation  of  accoimts,  168, 172. 

double  agency  not  allowed  at  taxation,  172. 

prescription  as  applicable  to  accounts  due  to  Edinburgh  agent,  234. 

not  liable  for  negligence  of  Edinburgh  agent,  328. 


INDEX.  535 

COUNTRY  AGENTS— con^mittjd. 

unless  perhaps  where  the  profits  of  litigation  are  divided  between 
them,  390. 

division  of  profits  with  Edinburgh  agents,  389. 

duties  of  country  agents  in  relation  to  actions  in  the  Court  of 
Session,  373. 
CREDITORS  IN  SEQUESTRATION, 

not  liable  to  agent  of  trustee,  150. 

nor  to  agent  of  bankrupt,  151. 
CRIMINAL  PROCEEDINGS, 

liability  for  wrongous  prosecution,  327. 
CURATOR  AD  LITEM, 

powers  of,  101. 
.  appointed  to  insane  pursuer  on  motion  of  defender,  116. 

entitled  to  professional  remuneration,  278. 

not  liable  for  expenses,  302. 

DAMAGES.    See  Liabilities. 
DEATH, 

of  agent  conducting  a  cause,  113, 184. 

of  client,  114. 

vested  claim  for  reparation  transmits  to  client's  representatives,  351. 

on  death  of  agent,  his  lien  transmits  to  his  representatives,  206. 

as  well  as  claims  of  damages  against  him,  347. 

arrangements  for  widows  and  children  of  partners,  383. 

See  also  Dissolution  of  the  Relation  of  Agent  and 
Client. 
DECREE  FOR  EXPENSES  IN  AGENT'S  OWN  NAME, 

uncertificated  agent  not  entitled  to,  54. 

in  consiBtorial  actions,  161. 

See  Hypothec  or  Preference  on  Costs. 
DEFENCES  TO  ACTION  OF  DAMAGES  BY  CLIENT  AGAINST 

AGENT,  343-346. 
DEFENCES  TO  ACTION  FOR  PAYMENT  OF  ACCOUNT, 

negligence  or  mismanagement  of  agent,  132. 

illustrations,  133. 

degree  of  negligence,  135. 

summary  of  other  relevant  defences,  136. 
DELICT, 

liability  of  law  agent  for,  296. 
DILIGENCE, 

implied  mandate  to  do,  86, 105. 

discretion  in  executing,  102. 

assigning  to  cautioner,  103. 

liability  of  agent  for  wrongous  use  of,  305. 
for  negligence  in  use  of,  328. 
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DISABILITIES  OF  LAW  AGENTS, 

ariBing  from  their  fiduciaiy  character,  247. 

cannot  purchase  the  subjects  of  depending  actions,  247. 

construction  of  the  Statute  1594,  cap.  220,  248. 

right  acquired  in  contravention  of  the  statute,  not  annulled,  249. 

gift  or  gratuity  from  client — Is  it  null  ]  249. 

law  of  England  as  to  gifts  of  solicitors,  250. 

agent  preparing  will  in  his  own  favour,  252. 

bargains  and  transactions  between  agent  and  client,  253. 

agent  may  take  security  irom  client,  254. 

purchase  of  client's  property  not  absolutely  null,  256. 

disability  extends  to  public  sales,  256. 

agent  not  entitled  to  profit  at  client's  expense,  257. 

agents  now  competent  witnesses  for  their  clients,  258. 

former  rule  still  applicable  to  agent  conducting  a  consisiorial 
cause,  259,  260. 

disability  of  one  partner  affecting  firm,  383. 
DISBURSEMENTS. 

agents  entitled  to  be  reimbursed,  120. 

what  disbursements  cannot  be  recovered,  121, 162, 170,  368- 

must  be  properly  vouched,  169. 

what;  disbursements  are  covered  by  hypothec,  213,  215. 

and  subject  to  the  triennial  prescription,  231. 

agents  acting  as  trustees  are  entitled  to  be  reimbursed,  279. 
DISCRETION  OF  LAW  AGENT. 

in  the  conduct  of  litigation,  95,  106. 

in  the  recovery  of  a  debt,  102. 

in  executing  diligence,  103. 
DISSOLUTION  OF  THE  RELATION  OF  AGENT  AND  CLIENT, 

different  ways  in  which  agency  may  terminate.  111. 

revocation  by  client.  111. 

resignation  of  agent,  112. 

death  of  client,  114. 

does  insanity  operate  a  recal?  114. 

bankruptcy  of  client,  115. 

lapse  of  time  specified,  115. 

performance  of  business  for  which  engaged,  1 16. 

disabilities  of  agent  in  dealing  with  client  may  continue  not'with- 
standing  dissolution,  253. 

and  confidential  communications  remain  privileged,  268. 

duty  of  agent  not  to  act  after  dissolution,  363. 
DOCQUETED  ACCOUNTS, 

when  they  may  be  opened  up,  166,  286. 
DOCUMENTS, 

agent's  lien  over.    See  Hypothec, 

liability  for  loss  of,  335.    . 
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D0CUMENTS-H;(m«mt4«/i. 

summaiy  petition  for  delivery  of  359. 

should  be  kept  in  proper  order,  369. 
DOUBLE  EMPLOYMENT, 

law  agent  cannot  act  for  both  parties  to  an  action,  363. 

may  act  for  both  borrower  and  lender,  &c.,  334. 

such  double  employment  not  desirable,  334,  364. 

difficulties  thence  arising,  364. 

double  responsibility,  334,  353. 

right  of  hypothec  may  be  barred,  229. 

clients  not  entitled  to  plead  confidentiality  against  each  other,  269. 
DUNDEE,  PROCURATORS  AND  SOLICITORS  OF,  19, 401. 
DUTIES  OF  LAW  AGENTS, 

neglect  or  breach  of  duty  a  ground  of  action  of  damages,  317,  321. 

duties  preliminary  to  practising,  362. 

duty  to  accept  and  continue  in  employment,  362. 

written  authority  should  be  got  from  client,  363. 

must  not  act  after  termination  of  employment,  363. 

ought  not  to  act  for  parties  with  conflicting  interests,  363. 

duty  to  insane  client,  364. 

bargains  as  to  remuneration,  364. 

trustees  bound  to  act  gratuitously,  365. 

duty  to  explain  probable  expense  to  client,  365. 

transactions  with  clients,  365. 

agent  not  entitled  to  take  advantage  of  his  position,  366. 

ought  to  keep  the  secrets  of  clients,  366. 

personal  attendance  upon  business  of  clients,  367. 

professional  skill  required,  367. 

duty  to  act  within  his  instructions,  367. 

ought  to  keep  regular  books,  368. 

duty  as  to  recovery  of  client's  money,  368. 

ought  not  to  make  unreasonable  disbursements,  368. 

accounting  with  client,  369. 

client's  papers  should  be  kept  in  proper  order,  369. 

preliminary  duties  before  raising  action,  369. 

acting  under  advice  of  counsel,  370. 

selection  of  counsel,  370. 

professional  intercourse  with  counsel,  370. 

payment  of  fees  to  counsel,  371. 

preparations  for  trial,  371. 

precognition  of  witnesses,  372. 

appealing  against  adverse  judgment,  373. 

duties  of  country  agent  employing  Edinburgh  agent,  373. 

duty  to  abstain  from  slander  and  calumnious  statements,  373. 

duties  in  conveyancing,  374. 

in  borrowing  writs,  374. 
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DUTIES  OF  LAW  AGENTS— con<mtw<i. 

high  tone  of  the  legal  profession  in^cotland^  375. 

ECCLESIASTICAL  COURTS,  6. 
EDINBURGH  AGENT.    See  Country  Agent. 
ELECTION  AGENT'S  Claim  for  Remuneration,  120. 
EMPLOYMENT  OF  LAW  AGENTS, 

duty  to  accept,  and  continue  in,  employment,  362. 

monopoly  of  court  practice,  59. 

no  monopoly  in  extrajudicial  employment,  64,  75. 

acting  as  advocates  in  inferior  courts,  70. 

may  be  proved  proiU  dejure,  84. 

presumption  and  proof  of,  as  between  the  parties  in  litigation,  84. 

as  between  agent  and  client,  86. 

possession  of  client's  writings,  86. 

party  benefited  by  agent's  services,  86. 

nominal  party,  85,  87. 

party  assuming  management  of  another's  cause,  88. 

part  payment  of  account,  89. 

adoption  and  homologation  of  agenf  s  proceedings,  89. 

proof  of  special  agreements  as  to  the  footing  on  which  employment 

is  undertaken,  90. 
employment  must  generally  be  admitted  or  proved  before  accounts 

are  remitted  for  taxation,  168. 
effect  of  denial  of  employment  on  a  summary  application,  for  taxa- 
tion, 180,  182. 
employment  of  agent  by  both  parties  to  a  transaction. 
See  Double  Euployment. 
ENCUMBRANCES, 

obligation  of  agent  to  search  for,  331,  342. 
ENGLAND,  Legal  Profession  in,  4. 
ENTAIL, 

lien  of  agent  not  available  against  heir  of,  224. 
consent  of  heir  insufficient  to  authorise  payment  of  professioiial 
remuneration  to  a  trustee  out  of  entailed  estate,  285. 
ENROLMENT, 

all  law  agents  must  be  enrolled,  49. 
how  rolls  are  to  be  made  up,  49-50. 
privileges  of  enrolled  law  agents,  67. 
striking  agent's  name  off  the  roll,  357. 
EVIDENCE  OF  APPOINTMENT  OF  LAW  AGENT.    See  Appoiht- 

MBNT. 

EXAMINATION.    See  Qualifications  for  Admission. 
EXPENSES, 

law  agent  may  be  found  liable  for  expenses  occasioned  thiough  his 
fault,  299. 
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EXPENSES— con^inuoZ. 

for  unauthorised  proceedings^  300. 
for  acting  for  insane  person^  301. 
when  dominiLs  litisy  302. 

See  aUo  Account — Remuneration — Htpothec. 

FACTORS, 

powers  of  law  agents  as  factors,  107. 

general,  107. 

special,  107,  162. 

power  to  sist  mandatory,  108. 

to  alter  constituent's  succession,  109. 

when  factor  may  raise  action  in  his  own  name,  109. 

construction  of  terms  of  a  factory,  109. 

powers  must  be  exercised  in  terms  of  factory,  109. 

flEictor  cannot  use  his  authority  against  his  constituent,  109. 

homologation  by  constituent,  109. 

implied  right  of,  to  remuneration,  119. 

amount  of  remuneration,  123. 

prescription  of  claim  for  remuneration,  230. 

disabilities  of,  258. 

confidential  communications,  263. 

trustee  appointed  factor  of  the  trust  must  act  gratuitously,  unless 
remuneration  is  allowed,  274,  283. 

liabilities  of  factors,  297,  337. 

efifect  of  clause  of  inmiunity  in  factory,  338. 

is  a  factor  professionally  liable  %  319. 
FALSE  STATEMENTS, 

law  agent  not  responsible  for,  when  made  on  client's  instructions, 
310. 
FUND, 

agent  not  entitled  to  preference  on,  193. 

exception  in  case  of  alimentary  fund,  194. 

by  law  of  England,  attorneys  have  a  Ken  over  fond,  193,  201. 
FRAUD, 

liability  of  law  agent  for,  296. 

GIFT,  by  Client  to  his  Agent,  249. 
GLASGOW  PROCURATORS, 

origin  and  histoiy  of  the  Faculty,  16. 

present  position  of,  398. 

table  of  fees  in  conveyancing,  &c,  122. 
GLASGOW  WRITERS,  Society  of,  94,  404. 
GRADUATE, 

may  be  admitted  as  a  law  agent  after  three  years'  service,  32. 


640  INDEX. 

GUARANTEE, 

law  agent  personally  liable  for,  293. 

when  firm  bound  by  guarantee  by  a  partner,  385. 

HAVER, 

a  law  agent  may  be  examined  as  a,  265. 

hia  duty,  272. 

personal  liability  of  agent  for  expenses  of,  287. 
HERITABLE  CREDITORS, 

lien  of  debtor's  agent  available  against,  221. 
HERITORS, 

liability  of,  to  common  agent,  146. 
HOMOLOGATION, 

of  unauthorised  proceedings,  106,  110. 
HUSBAND, 

liable  for  wife's  necessary  legal  expenses,  154. 

exceptional  liability  in  consistorial  actions,  155-162. 
HYPOTHEC  OR  LIEN  OF  LAW  AGENTS  OVER  DOCUMENTS, 

general  nature  of,  204. 

properly  a  general  lien,  205. 

similar  privilege  of  English  solicitors,  i^05. 

competent  only  to  law  agents,  205. 

transmissible  to  agents'  representatives,  206. 

may  be  claimed  by  more  than  one  agent  at  a  time,  207. 

what  papers  are  subject  to,  208. 

how  papers  must  come  into  agent's  possession,  209. 

papers  put  into  agent's  hand  for  special  purpose,  210. 

what  accounts  and  charges  are  covered  by,  211. 

cautionary  obligations  not  covered  by,  214. 

does  it  cover  expenses  of  action  for  payment  of  account  ?  214. 

even  special  agreement  does  not  constitute  a  lien  for  caah  ad- 
vances, 215. 

effect  and  operation  of  the  lien,  216. 

it  does  not  stop  prescription.  216-7. 

lien  subject  to  the  equitable  control  of  the  Court,  217. 

agent  must  deliver  papers  on  consignation  jof  amount  of  disputed 
accounts,  217. 

and  to  trustee  of  bankrupt  client,  218. 

production  of  title  deeds  in  action  of  ranking  and  sale,  219. 

delivery  of  documents  of  a  company  which  is  being  wound  up,  219. 

validity  and  effect  of  lien  as  against  third  parties,  220. 

as  against  beneficiaries  xuider  a  Tnortis  cauaa  deed,  220. 

effectual  as  against  heritable  creditors,  221. 

against  inhibiting  creditors,  223. 

not  available  against  third  parties  whose  right  is  paramofunt  or 
adverse  to  that  of  the  client,  223. 
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HYPOTHEC  OR  LIEN  OF  LAW  AGENTS-^oniinwed 

not  available  against  heir  of  entail^  224. 

is  it  available  against  parties  with  co-extensive  right  1  225. 

discharge  and  waiver  of  lien,  226. 

it  generally  expires  with  loss  of  possession,  226. 

cases  in  which  it  does  not  so  expire,  227. 

implied  waiver  of  lien,  227. 

when  is  an  agent  barred  personaU  exceptione  from  exercising  his 
lien  ?  229. 
HYPOTHEC  OR  PREFERENCE  OF  LAW  AGENTS  ON  COSTS, 

general  nature  of,  183. 

decree  for  expenses  in  agent's  own  name,  184. 

an  agent  who  has  ceased  to  act  still  entitled  to,  184. 

client  not  entitled  to  object,  186. 

objections  competent  to  opposite  party,  185. 

decree  allowed  only  for  expenses  actually  disbursed,  186. 

compensation  cannot  be  pleaded  between  expenses  and  a  principal 
sum,  187. 

it  may,  between  counter  awards  of  expenses,  188. 

effect  of  agent  taking  decree  in  his  own  name,  189. 

agent  has  a  preference  even  without  a  decree,  191. 

expenses  in  arbitrations,  193. 

agent  has  no  preference  on  fund  recovered  or  preserved,  193. 

except  in  the  case  of  an  alimentary  fund,  195. 

how  an  agent's  hypothec  on  costs  is  affected  by  a  compromise 
between  the  parties,  195. 

when  agent  may  be  sisted  in  order  to  get  decree  for  expenses,  196. 

when  expenses  have  been  found  due,  196. 

discharge  of  expenses  after  decree  is  extracted  in  client's  name,  197. 

when  expenses  follow  as  a  necessary  consequence  of  the  interlo- 
cutor, agent  may  be  sisted.  197. 

doctrine  of  early  cases  questioned,  198. 

former  rule  reverted  to,  199. 

how  far  action  must  have  proceeded  before  agent  can  be  sisted,  201. 

law  of  England,  201. 

when  the  parties  have  entered  into  a  collusive  device  to  defeat 
agent's  claim,  203. 

IGNORANCE.    See  Liabilities,  ProfessionaL 
IMPRISONMENT, 

liability  for  wrongous,  305. 
INCORPORATED  SOCIETIES.    See  Societies. 

their  title  to  object  to  admission  of  improper  persons,  72. 
INDEFINITE  PAYMENTS,  132. 
INDENTURE.    See  Qualifications  poe  Admission — Apprentices. 
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INHIBITION, 

mandate  for,  81. 

liability  for  wrongous  use  of,  303. 
INSANITY, 

insane  person  cannot  appoint  a  law  agent,  78. 

does  supervening  insanity  of  client  operate  as  a  recal  of  a  law 
agent's  authority  1 114. 

liability  of  agent  for -expenses  of  proceedings  in  name  of  insane 
person,  301. 

liability  for  wrongous  confinement  in  a  lunatic  asylum,  305. 

duties  of  agent  to  insane  client,  364. 
INTEREST, 

general  rule  as  to  interest  upon  agents'  accounts,  138. 

rate  of  interest  allowed,  139. 

interest  on  judicial  expenses  not  generally  allowed  against  opposite 
party,  140. 

interest  on  expenses  repaid  under  order  of  the  House  of  Lords^ 
141. 

interest  payable  by  law  agents,  141. 

when  only  bank  interest  is  payable  by  agents,  141. 

agents  not  entitled  to  derive  profit  from  clients'  funds,  142. 

interest  where  there  has  been  delay  in  settlement  through  the 
fault  of  both  agent  and  client,  142. 

interest  on  trust-funds  not  invested,  142. 

money  improperly  retained  in  agent's  hands,  143. 

interest  payable  by  factors  under  Pupils  Protection  Act,  143. 
INSTRUCTIONS  OF  CLIENT, 

duty  of  agent  to  follow,  367. 
INTERDICT, 

liability  for  wrongous  application  for,  303. 
INTERIM  AWARDS  OF  EXPENSES, 

in  consistorial  actions,  159. 
INTIMATIONS, 

to  agents  injudicial  proceedings,  96, 113. 
IRRELEVANCY  OR  IMPERTINENCY  IN  PLEADINGS, 

liability  of  agent  for,  314. 

JOINT  PROCEEDINGS, 

liability  of  joint  employers,  146. 

expenses  of,  in  the  Court  of  Session,  171. 

in  the  sheriif-court,  172. 
JUDICIAL  FACTORS, 

powers  in  relation  to  compromises,  101. 

interest  payable  by,  143, 

business  accoimts  must  be  taxed  by  Auditor  of  the  Court  of 
Session,  167. 
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JUDICIAL  YACTOBJQ^-^ontinwd 

not  entitled  to  profit  at  the  expense  of  the  estate  under  their 
charge^  278. 

but  entitled  to  a  commission,  279. 

liability  of  agent  for  defective  title  of,  297. 

liability  of  judicial  &ctor  for  rents  of  estate,  337. 
JURIES, 

exemption  of  law  agents  from  serving  on,  73. 

duty  of  law  agent  in  chaUenging  jurors,  372. 

LAW,  Profession  of  the.    See  Legal  Profession. 
LAW  AGENCY, 

nature  of  the  contract,  83. 

proof  of,  84. 

as  between  the  parties  to  a  lawsuit,  84. 

as  between  agent  and  client,  86. 

proof  of  special  agreements  as  to  remuneration,  90. 
LAW  AGENTS  ACT,  1873  (printed  in  Appendix), 

general  effect  of,  21. 

regulations  as  to  qualifications  and  admission  of  law  agents,  23. 
See  also  Qualifications  of  Law  Agents. 

enrolment  of  all  law  agents  required,  49. 

duties  of  registrar  of  law  agents,  31,  39,  49. 

abolition  of  exclusive  privileges,  67,  75. 

borrowing  processes,  71. 

admission  of  agents  as  notaries,  71. 

powers  of  procurators,  99. 

liability  of  country  agents  to  town  agents  for  disclosed  clients,  148, 
234,  243. 

liability  of  client  to  town  agent  employed  by  country  agent,  148. 

striking  agent's  name  off  the  rolls,  357. 

division  of  profits  between  town  and  country  agents  legalised,  21. 

not  necessary  for  any  agent  to  become  a  member  of  any  Society, 
23,  392. 
LAW  COURTS  COMMISSION, 

recommendations  of,  21, 
LEGAL  PROFESSION, 

natural  rise  of,  1. 

generally  divided  into  two  branches,  1. 

its  development  amongst  the  Romans,  2. 

development  in  England,  3. 

separation  of  ofSce  of  counsel  from  that  of  attorney,  4. 

development  in  Scotland,  4. 

clergy  the  first  lawyers,  5. 

establishment  of  a  separate  profession,  5. 

statute  of  James  I.,  1424,  c  45,  7. 
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LEGAL  PROFESSION— <xw<tnii«i. 

the  first  advocates,  7. 

gradual  formation  of  separate  class  of  law  agents,  8. 

advocates'  first  clerks,  8. 

no  longer  recognised  as  law  agents,  9. 

origin  of  Writers  to  the  Signet  uncertain,  9. 

not  at  first  agents  in  the  Court  of  Session,  10. 

Solicitors  in  the  Supreme  Courts,  10. 

charter  and  Act  obtained  by  them,  12. 

advocates  do  not  now  act  as  agents,  13. 

professional  etiquette  of  advocates  as  to  acting  on  agents'  instrac- 
tions,  &c.,  13. 

practitioners  in  inferior  courts,  13. 

their  position  altered  by  the  Law  Agents'  Act  of  1873,  14,  21, 99. 

formation  of  local  societies,  14. 

Advocates  in  Aberdeen,  14. 

Faculty  of  Procurators  of  Glasgow,  16. 

Solicitors  at  Law  in  Edinburgh,  17. 

Writers  in  Paisley,  18. 

procurators  not  members  of  chartered  societies,  18. 

Act  of  Sederunt  for  providing  a  uniform  system  of  legal  training,  18. 

Procurators  Act  of  1865,  19. 

its  defects,  21. 

suggestion  of  the  Royal  Commission  in  1870,  21. 

Law  Agents  Act,  1873,  21. 

character  of  the  legal  profession  in  Scotland,  375. 
LENDER, 

liabilities  of  his  agent,  333. 
LETTERS, 

liability  of  agent  not  attending  to,  326,  328. 
LIABILITY   FOR   LAW   AGENTS'    ACCOUNTS,   Su  Accousis^ 

Parties  liable  in  payment  of. 
LIABILITIES,  PROFESSIONAL, 

general  nature  of,  317. 

not  affected  by  agent's  acting  gratuitously,  317. 

various  modes  in  which  liability  may  be  pleaded,  318. 

degree  of  diligence  and  skill  required  from  law  agents,  318. 

is  a  factor  of  trustees  professionally  liable  1  319. 

averments  necessary  to  ground  an  action  of  damages,  319. 

difiiculty  in  applying  general  privileges  respecting  liability  to  par- 
ticular cases,  320. 

positive  breach  of  duty,  321. 

negligence  generally,  321.  ^  .j.u» 

unskilfulness  generally,  322.  v*  ^  ir/v/j;/  j-nl  '.lij  -r^i-Ao 

agent  not  liable  if  he(Mlow«'tbe*iuaui^'p]Bibtide^>a&&ilij  j^j 

immunity  by  acting  on  adviiS^  o^  Q^tih4eJ,l3Mfj>L  '!•>  jinii'^n 
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LIABILITIES,  TROFESBlO^Ah-continu&l 

negligence  in  conducting  litigation,  325. 

nnskilfulness  in  conducting  litigation,  326. 

liability  of  country  agent  for  litigation  in  tlie  Supreme  Courts,  328, 
390. 

negligence  in  the  use  of  diligence,  328. 

negligence  in  allowing  debtor  to  be  discharged,  330. 

negligence  in  conveyancing,  330. 

obligations  of  the  agent  of  a  seller,  331. 

obligations  of  the  agent  of  a  purchaser,  332. 

obligations  of  agent  of  lender,  333. 

liability  of  agent  of  lender  for  taking  deficient  security,  334. 

liability  of  agent  for  both  parties,  335. 

liability  for  losing  documents,  335. 

liability  for  loss  of  client's  money,  336. 

liability  of  factors,  337. 

effect  of  clause  of  immunity  in  factory,  338. 

liability  of  law  agents  for  others  employed  by  them,  338. 

measure  of  damages  generally,  340. 

extent  of  liability  of  agent  of  seller,  342. 

and  for  failure  to  discover  and  communicate  encumbrances,  342. 

defences  to  action  of  damages  for  loss  of  debt,  343. 

insolvency  of  debtor  no  defence,  344. 

action  barred  by  discharge  of  debt,  345. 

defence  f  oimded  on  vitiation  of  proceedings  by  aprevious  blunder,  345. 

claim  for  reparation  cut  off  by  prescription  and  Tnora,  346. 

action  may  be  brought  against  agent's  representatives,  347. 

agents  liable  for  negligence  and  unskiliulness  only  to  their  em- 
ployers, 347. 

claim  for  reparation  vested  in  client,  transmits  to  his  representa- 
tives, 351. 

agent  not  liable  to  disappointed  legattees  or  beneficiaries,  352. 

liability  of  agent  of  borrower  to  lender  who  has  no  other  agent,  353. 

liability  for  a  partner,  385. 
LIABILITIES    OF    LAW   AGENTS    TO    PERSONS   AGAINST 
WHOM  THEY  ACT, 

general  nature  of  their  duties  to  third  parties,  296. 

liability  for  delicts,  296. 

paying  away  insolvent  client's  money,  297. 

not  liable  for  conducting  unfounded  litigation,  298. 

when  liable  in  expenses  of  process,  299. 

liable  for  expenses  of  unauthorised  proceedings,  300. 

liability  for  taking  proceedings  in  name  of  insane  person,  301. 

liability  for  damages  caused  by  unauthorised  proceedings,  301. 

liability  for  costs  when  agent  is  domintu  litis,  302. 

not  liable  for  using  arrestments  or  inhibition,  303. 
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LIABILITIES  OF  LAW  AGENTS— con<tntw(L 

liable  when  warrant  has  been  granted  on  the  faith  of  agenf  s  unjus- 
tifiable statement,  303. 

liability  for  wrongous  use  of  process  caption,  305. 

liability  for  wrongous  confinement  in  a  lunatic  asylum,  305. 

liability  for  wrongous  use  of  diligence^  305. 

how  use  of  diligence  may  be  wrongous,  306. 

irregularities  in  use  of  diligence,  307. 

diligence  unjustifiable  in  the  circumstances,  308. 

liability  for  officer  employed  to  execute  diligence,  309. 

agents  not  liable  for  comments  made  at  the  bar  if  pertinent,  310. 

not  liable  for  statements  made  in  obedience  to  instructions,  311. 

statements  made  in  causa,  311. 

slander  uttered  by  an  advocate  on  an  agent's  instructions,  312. 

liability  of  client  for  agent's  slander,  313 

liability  of  counsel  for  malicious  slander,  314. 

only  pertinent  statements  privileged,  314. 

how  £Bkr  extrajudicial  statements  privileged,  315. 

confidential  communications  to  clients  privileged  316. 
LIABILITY   OF   LAW   AGENTS    ON    UNDERTAKINGS    AND 
CONTRACTS, 

not  generally  liable  for  undertakings  in  name  of  client,  287. 

liable  to  persons  employed  on  their  own  credit,  287. 

not  now  liable  to  parties  to  whom  remits  are  made  by  the  court, 
288. 

liable  for  contracts  in  their  own  name,  289. 

purchase  at  public  roup  on  behalf  of  client,  291. 

liability  on  contracts  entered  into  on  behalf  of  clients,  291. 

liability  on  guarantees,  293. 

liability  on  unauthorised  contract,  294. 

when  firm  bound  by  undertakings  of  a  partner,  385. 
LICENSE  TO  PRACTISE.    See  Certificate. 
LICENSE  TO  SELL  OR  LET  FURNISHED  HOUSES,  65. 
LIEN.    See  Hypothec. 
LIQUIDATORS  OF  JOINT  STOCK  COMPANY, 

liability  of,  to  agent,  152. 

lien  of  agent  of,  219. 
LITIGATION, 

liability  of  agent  conducting,  298. 
LOSS  OF  CLIENT'S  MONEY, 

liability  of  agent  for,  336. 
LOSS  OF  PAPERS, 

liability  of  agent  for,  335. 
MAINTENANCE  AND  CHAMPERTY,  129. 
MALICE, 

liability  of  agent  for,  312. 
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MANDATE, 

written  mandate  shall  generally  be  got,  79,  363. 

cases  in  which  this  is  indispensable,  79-81. 

special  powers,  or  unusual  agreements,  79,  90, 107. 

client  out  of  Scotland,  80. 

production  of,  in  inferior  courts,  81. 

petition  for  service,  81. 

petition  for  sequestration,  81. 

how  mandate  should  be  authenticated,  82. 

stamp,  82. 

is  law  agency  to  be  regarded  as  a  branch  of  mandate  or  of  locatio 
canductio  operarvm  ?  83. 

extent  of,  105. 

construing  terms  o^  109. 
MANDATORY, 

power  to  sist,  101, 108. 
MARRIED  WOMAN, 

appointment  of  law  agents  by,  79. 

not  generally  liable  for  account,  152. 

exception  when  she  has  a  separate  estate,  and  account  is  in  rem 
versum,  153. 

other  exceptional  cases  where  liable,  154. 

liability  of  husband  for  wife's  expenses,  154-162. 
MEDITATIO  FUQAE  WARRANTS, 

liability  for  wrongous  use  of,  304. 
MEMORIAL  FOR  OPINION  OF  COUNSEL, 

professional  etiquette  as  to,  13. 

fee  to  be  marked  on  the  back  in  words,  170,  note. 

protected  as  confidential,  268. 

immunity  of  agent  honafde  acting  on,  323. 

expense  of,  324. 
MESSENQER-AT-ARMS, 

law  agent  cannot  be,  71,  Twte. 

liability  of  agent  for,  309,  339. 

division  of  fees  with,  illegal,  391. 
MINOR, 

appointment  of  law  agent  by,  78. 

factory  by,  115. 
MISCONDUCT  OF  LAW  AGENTS,  356. 
MONEY, 

liability  of  agent  for  loss  of  client's,  336. 

summary  petition  for  payment  of,  360. 

dienf  s  money  should  be  kept  distinct,  368. 

NEGLIGENCE.    See  Liabilities,  Professional. 
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NOTARIES  PUBLIC, 

admission  of,  as  lav  agents,  47. 

admission  of  law  agents  as,  71. 

certificates  of,  52. 

disqualified  from  taking  any  benefit  under  deeds  notarially  exe- 
cuted hj  them,  252. 

division  of  fees  with  agent,  391. 
NOTICES  to  Agents  in  Judicial  Proceedings,  95. 

OATH, 

proving  prescribed  account  by  party's,  244. 

of  calumny  formerly  required  from  advocate,  298. 
OBJECTIONS  TO  AUDITOR'S  REPORT,  176, 177. 
OBLIGATIONS  of  Law  Agents.    See  Liabilitibs— Duteks. 
OFFICERS, 

liability  of  agent  for  their  fees,  287. 

for  their  wrongous  acts,  309. 

or  negligence,  339. 
OPINION  OF  COUNSEL.    See  Memorial  fob  Opinion. 
OUTLAYS.    See  Dibbubsemsnts. 

PACTA  ILLICITA.    See  Agrsementb  between  Agent  ajid  Cldent 

and  391. 
PACTUM  DE  QUOTA  LITIS,  127. 
PAISLEY,  Writers  in, 

origin  of  Society,  18. 

present  position,  402. 
PAPERS.  See  Documents. 
PARTNERSHIP, 

law  agents  may  enter  into,  382. 

qualifications  of  partners,  382. 

firm  not  entitled  to  make  any  profit  out  of  a  trust-estate  where  ooe 
of  the  trustees  is  a  partner,  280. 

shares  of  partners  in  profits,  383. 

disability  of  one  partner  affecting  firm,  383. 

retainer  of  firm  by  employment  of  one  partner,  384. 

effect  of  assumption  or  retirement  of  partners  of  paitnerBhip  in 
questions  of  hypothec,  207,  227. 

in  questions  of  prescription,  235. 

rights  of  clerks  and  apprentices  on  dissolution  of  partnership,  379. 

liability  of  firm  for  acts  of  each  partner,  384. 

for  one  partner's  undertakings,  386. 

or  negligence-or  misconduct,  385. 

or  wrongful  act  to  third  party,  386. 

goodwill  of  partnership,  387. 

division  of  profits  between  town  and  country  agents  now  lawiul,  389l 
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PARTNERSHIP— con^mwfti. 

agency  teims,  390. 

is  country  agent  lesponsible  for  town  agent  with  whom  he  divides 
profits?  390. 
PAYMENT, 

power  of  agent  to  receive,  101, 104. 

and  to  enforce  by  use  of  diligence,  102. 

part  payments  of  agent's  account,  132,  226. 
PERSONAL  APPEARANCE  OF  PARTIES, 

generally  required  in  primitive  times,  1. 

formerly  required  in  England,  3, 

and  Scotland,  4. 

in  small-debt  court,  69. 

parties  may  still  conduct  their  own  causes,  under  certain  restric- 
tions, 62-4. 
PERTHSHIRE,  PROCURATORS  AND  SOLICITORS  OF,  19,  401. 
POOR  CLIENT, 

duty  of  agent  to,  365. 
POWERS  OF  LAW  AGENTS.    See  Authority. 
PRACTICE, 

immunity  of  agent  following  usual,  322. 
PRECOGNITIONS,  372. 
PREFERENCE  ON  COSTS.    See  Hypothec. 
PRESCRIPTION,  TRIENNIAL, 

as  applicable  to  law  agents'  accounts,  230, 

applicable  to  business  accounts,  230. 

what  items  it  prescribes. 

claim  to  remuneration  arising  ex  numdatOy  231. 

prescription  runs  only  after  the  close  of  an  account,  232. 

last  item  must  be  in  bonafde,  233. 

continuity  of  accounts  for  separate  pieces  of  business,  234. 

continuity  of  accounts  due  by  a  county  to  an  Edinburgh  agent  for 
several  clients,  234. 

continuity  of  partnership  accounts,  235. 

prescription  not  pleadable  in  a  general  accounting,  237. 

what  pursuit  bars  .prescription,  238. 

claim  under  the  Bankruptcy  Act,  239. 

effect  of  expiry  of  prescriptive  period,  240. 

mode  of  pleading  prescription  a  as  defence,  240. 

prescribed  account  must  be  proved  by  writ  or  oath  of  defender,  241. 

kind  of  writ  required,  241. 

date  of  writ,  241. 

absence  of  entry  of  payment  not  equivalent  to  writ,  243. 

proof  by  oath  of  client,  244. 

or  of  his  representative,  246. 
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PRIVILEGES  OF  LAW  AGENTS, 

exclusive  privileges  of  members  of  societies  abolished,  67. 

for  what  courts  enrolled  law  agents  may  practise^  87. 

excluded  from  small-debt  court  in  ordinary  case,  69. 

appearing  before  arbiters,  70. 

may  act  as  both  counsel  and  agent  in  the  inferior  courts,  70. 

law  agents  borrowing  a  process,  71. 

may  be  a  notary  public,  71. 

may  object  to  the  admission  of  improper  persons  to  the  role  of  law 
agents,  72. 

may  become  a  solicitor  in  England  after  three  years'  apprentice- 
ship, 72. 

exemption  from  serving  upon  juries,  73. 

offices  for  which  they  are  eligible,  74. 

no  monopoly  in  extrajudicial  work,  75. 

additional  privileges  of  writers  to  the  signet,  75. 

plea  of  privilege  in  actions  of  damages  against  law  agents,  305, 
306,  310. 
PROCESSES, 

by  what  agents  they  may  be  borrowed,  71. 

by  clerks  and  apprentices,  381. 
PROCESS  CAPTION, 

liability  for  wrongous  use  of,  305. 

agents  may  be  imprisoned  on,  305, 

clerks  and  apprentices,  305. 

PROFESSION  OF  THE  LAW.    8m  Legal  Profession. 

PROFESSIONAL  LIABILITIES.    See  Liabilities,  Professional. 

PROFESSIONAL  RULES, 

in  conveyancing,  &c.,  as  to  division  of  expenses,  145. 

PROCURATORS. 

meaning  of  the  term  in  early  times,  8. 

position  of,  prior  to  the  Law  Agents  Act,  13. 

former  qualifications  of,  18,  19. 
PROCURATORS  ACT,'1866  (printed  in  Appendix). 

prescribed  a  complete  course  of  study,  &c.,  for  admission  of  procu- 
rators, 19,  20. 

afforded  facilities  for  incorporation,  19. 

societies  incorporated  under,  19  note,  404. 

defects  of,  21. 

repealed  by  Law  Agents  Act,  22. 

under  certain  qualifications,  45,  53,  61. 
PROCURATOR-FISCAL. 

who  may  be  appointed,  24. 

not  disqualified  from  civil  practice,  74. 
PURCHASE  by  agent  of  client's  property,  255. 
PURCHASER,  liabilities  of  his  agent,  332. 
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QUALIFICATIONS  FOR  ADMISSION  AS  LAW  AGENT, 

regulated  entirely  by  Law  Agents  Act,  23,  26. 

not  necessary  to  become  a  member  of  any  society,  23. 

regulations  of  Act  not  applicable  to  procurators-fiscal,  24. 

apprenticeship  must  be  under  indenture,  25. 

who  may  enter  into  indenture,  26. 

who  is  a  qualified  master,  27. 

preliminary  examinations,  27. 

terms  and  form  of  indenture,  28. 

indenture  must  be  stamped,  29. 

and  recorded,  and  intimated  to  registrar,  30,  39. 

five  years'  service  generally  required,  31. 

cases  in  which  three  years  are  sufi&cient,  31-3. 

commencement  of  apprenticeship,  33. 

nature  of  service  required  during  apprenticeship,  34. 

part  of  apprenticeship  may  be  served  with  a  second  master,  37. 

intermediate  examinations,  37. 

firesh  service  in  case  of  master's  death,  &&,  38. 

final  examinations,  43. 

admission  by  Court  of  Session,  41-4. 

temporary  provisions  in  favour  of  persons  qualifying  under  old 
regulations,  44. 

do.  in  favour  of  notaries,  47. 

stamp  duty  on  admission,  47. 

enrolment,  61. 
REGISTRAR  OF  LAW  AGENTS, 

office  of,  created  by  Law  Agents  Act,  49. 

duties  of,  31,  39,  49. 
RELIEF,  claim  of,  by  client  against  agent,  318. 
REMUNERATION  AND  REIMBURSMEENT  OF  LAW  AGENTS, 

impUed  right  to  remuneration,  117. 

agent  conducting  his  own  cause,  118. 

election  agents,  120. 

repayment  of  disbursements,  120. 

disbursements  cannot  be  recovered  if  unnecessary,  121. 

or  when  useless  through  agenf  s  negligence,  121. 

tables  of  fees,  121. 

where  commission  is  allowed,  122. 

amount  thereof,  123. 

agreement  between  agent  and  client  as  to  remuneration,  123. 

remuneration  beyond  the  ordinary  rate,  124. 

agreement  to  charge  only  outlays  unless  expenses  are  recoyeied 
from  opposite  party,  124. 

pleading  illegality  of  agreement,  126. 

restriction  of  liability  by  trustee,  127. 

pactum  de  quota  litis,  127. 
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REMUNERATION  OF  LAW  AQESTS— continued. 

maintenance  and  champerty,  129. 

duty  of  agents  to  render  accounts^  130. 

form  of  account,  131. 

payments  to  account,  131. 

claim  to  remuneration  barred  by  negligence  or  mismanagement  of 
law  agent,  132. 

illustrations  of,  133. 

expenses  of  precautionary  proceedings  allowed,  134. 

what  degree  of  negligence  required  to  bar  agent's  rightt  o  remuner- 
ation, 135. 

summary  of  other  relevant  defences  to  action  for  payment  of  agent's 
account,  136, 
REPARATION.  See  Liabilitibs. 
RESIGNATION  OF  LAW  AGENT,  112. 
RETAINER  OF  LAW  AGENTS.— Sfw  Appointment. 
REVOCATION  OF  LAW  AGENT'S  AUTHORITF,  111. 
ROLLS  OF  LAW  AGENTS,  49,  67. 

ROME^  legal  profession  in,  2. 

SECRECY.  Obligation  of  law  agents  not  to  divulge  client's  secrets,  269, 

366. 
SECURITY 

may  in  general  be  lawfully  given  by  client  to  agent,  254,  366. 

effect  of,  on  agent's  lien,  228. 

assignation  of  client's  claim,  248. 

liability  of  agent  taking  insufficient,  334. 
SELLER, 

liabilities  of  his  agent,  331^  342. 
SEQUESTRATION, 

written  authority  for  petition  for,  81, 

parties  liable  in  payment  of  account  of  agent  in^  150. 

taxation  of  his  accounts,  167. 

lien  of  agent  in,  209. 

lien  of  agent  of  bankrupt  client,  218. 

lodging  claim  in,  bars  prescription,  239. 

agent  in,  takes  instructions  from  the  trustee,  350. 
SEQUESTRATIONS, 

liability  for  wrongous  sequestrations  of  landlords,  304. 
SERVICE, 

written  mandate  required  to  ezpede,  81, 108. 
SHERIFF-CLERK, 

a  competent  master,  if  in  office  on  5th  Aug.  1873,  27. 

cannot  act  as  agent  in  his  own  court,  75. 
SHERIFF-SUBSTITUTE, 

law  agent  may  be  appointed,  74. 

cannot  act  as  agent,  74. 
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SHIPS-HUSBAND  cannot  bind  ownera  for  expenses  of  a  law-suit^  152. 
SISTING  OF  LAW  AGENT, 

in  order  to  obtain  decree  for  expenses,  195. 

where  agent  is  the  tme  dominus  litis,  302, 
SKILL.    See  Liabilities,  Pbofbsbional.| 
SLANDEB.    See  Liabilities  or  Law  Agents  to  Persons  a0AINst 

WHON  they  act. 
SMALL  DEBT  COURT, 

personal  appearance  of  parties  in,  60. 

exclusion  of  law  agents  from,  69. 

fees,  169. 
SOCIETIES  OF  LAW  AGENTS, 

not  now  necessary  to  become  a  member  of  any,  23,  392. 

societies  formed  prior  to  the  Procurators  Act,  9^  392. 

Writers  to  the  Signet,  9,  75,  392. 

Solicitors  in  the  Supreme  Courts,  10,  S96. 

Advocates  in  Aberdeen,  14,  400. 

Procurators  of  Glasgow,  16,  398. 

Solicitors-at-Law,  17,  403. 

Writers  in  Paisley,  18, 402. 
-    Procurators  and  Solicitors  of  Dundee,  19,  401. 

Solicitors  in  Banffshire,  19,  402. 

Procurators  and  Solicitors  of  Perthshire,  19,  401 . 

societies  incorporated  under  the  Procurators  Act,  19,  403. 

unincorporated  societies,  19.  404. 

title  to  object  to  admission  of  improper  persons,  72. 
SOLICITORS  IN  THE  SUPREME  COURTS, 

their  origin,  10. 

imcertain  whether  they  are  members  of  the  College  of  Justice,  76. 

eligible  for  office  of  auditor  of  the  Court  of  Session,  74. 

present  position  of  the  society,  396. 
SOLICITORS-AT-LAW, 

their  history,  17. 

present  position  of  the  society,  403. 
STAMP  DUTY, 

on  indenture,  29. 

on  admission,  47. 

on  certificate,  53. 

on  mandate,  82. 
STRIKING  NAME  OF  AGENT  OFF  THE  ROLLS,  357. 
SUB-AGENT, 

when  one  may  be  employed,  105,  338,  367. 

liability  for,  338. 
SUBMISSIONS, 

law  agents  appearing  before  arbiters,  70. 
powers  of  agents  as  to  entering  into,  96;  97. 

2n 
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SUBMISSION— eonewiiMi 

award  of  expenses  without  taxation,  167. 

award  in  name  of  agent-disbuner,  192. 
SUMMABY   APPLICATION    FOR   TAXATION    AND    DECREE 
AGAINST  CLIENT.  (Form  of  Petition  in  Appendix,  p.  521.) 

Act  of  Sederunt  6  Feb.  1806, 178. 

to  what  charges  it  applies,  179. 

Bervice  required,  179. 

summary  application  incompetent  when  liability  is  denied,  179. 

inhibition  competentfon  dependence  of,  180. 

agent  entitled  to  expenses  of  application,  181. 

applications*in  the  Sheriff  Courts,  181. 
SUMMARY  PROCEEDINGS  AGAINST  LAW  AGENTS, 

law  agents  amenable  to  summary  jurisdiction  of  the  Court,  35& 

amenable  at  common  law  to  the  Court  for  misconduct,  356. 

misconduct  incidentally  brought  to  b'ght,  367. 

strijdng  law  agent's  name  off  the  rolls,  357. 

law  of  England  on  this  subject,  358. 

effect  of  haying  name  struck  off,  358. 

summary  petition  for  delivery  of  documents,  359. 

petition  for  payment  of  money  recovered  by  law  agent,  360. 
SECRET, 

agent  bound  to  secrecy,  366. 
SUPERIOR, 

his  agent  entitled  to  sue  vassal  for  expense  of  preparing  charter,  146. 

lien  of  vassal's  agent,  how  hx  available  against,  224. 

TABLES  OF  FEES  (printed  in  Appendix), 

charges  for  judicial  proceedings  regulated  by,  121. 
in  conveyancing  and  general  business  two  tables  have  been  adopted, 
viz.,  that  of  the  Writers  to  the  Signet,  and  that  of  Glaiqgov 
procurators,  122. 
but  these  are  not  binding  on  the  members  of  any  society,  122. 
decisions  in  regard  to,  122. 
TAXATION  OF  ACCOUNTS  as  between  Agent  and  Client, 
client  may  insist  on  taxation,  163. 
unless  he  has  waived  his  right,  164. 
accounts  should  be  taxed  before  decree  in  absence,  165. 
opening  up  of  docqueted  accounts,  166. 
only  business  accounts  are  subject  to  taxation,  167. 
,  business  accounts  are  remitted  to  auditor  for  taxation,  167. 
employment  must  be  proved  or  admitted  before  accounts  are  re- 
mitted to  auditor,  168. 
proceedings  at,  and  scales  of  taxation,  168. 
expense  of  joint  proceedings  in  the  Court  of  Session,  171. 
for  joint  claims  in  multiplepoindrags,  171. 
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TAXATION  OF  ACCOUNTS— «wi<int««(2. 

joint  proceedings  in  the  Sheriff  Court,  172. 
double  agency  not  allowed,  172. 

4i8tinction  of  taxation  as  between  party  and  party,  and  as  betwen 
agent  and  client,  173. 

powers  of  auditors^  175. 

proceedings  after  taxation,  176. 

expenses  of  legal  proceedings  against  client,  and  of  taxation  of 
accounts,  176. 
See  also  Sumhabt  Application  fob  Taxation. 
TENDER  OF  PAYMENT, 

may  be  made  to  agent  of  creditor,  101. 

relieves  debtor  of  liability  for  future  expenses,  195. 
TERMINATION  of  Agent's  Authority. 

See  DiSBOLUTioN  of  the  Relation  of  Agbnt  and  Client. 
TITLE  DEEDS, 

lien  over,  208.    See  Htfothbo. 
TITLE  TO  SUE,  &c. 

law  agents  may  object  to  admission  of  improper  persons,  72. 

cannot  object  to  person  appointed  sheriff-substitute,  72. 

may  sue  for  repetition  of  fees  illegally  charged  by  sheziff-clerk,  72. 

factor  suing  in  his  own  name,  109. 
TOWN  AGENT.    See  Country  Agent. 
TRIENNIAL  PRESCRIPTION.    See  Prescription. 
TRUSTEE, 

personal  liability  to  law  agent,  149, 150. 

stipulation  by,  that  he  shall  not  incur  personal  liability  to  agent,  127. 

interest  payable  by  agent  on  trUst-funds  not  invested,  142. 

trustee  for  creditors,  150, 152. 

trustee  for  sale  disqualified  from  purchasing,  256. 

trustee  cannot  plead  confidentiality  against  the  beneficiaries,  269. 

duty  of  agent  of  trustees,  365. 
TRUSTEE,  LAW  AGENT  ACTING  AS, 

former  practice  as  to  remuneration,  273. 

new  rule  introduced  by  Home  v.  Fringle,  274. 

is  it  retrospective  ?  276. 

the  rule  is  applicable  to  all  persons  holding  a  fiduciaiy  character,  278. 

outlay  allowed  to  be  charged,  279. 

cases  in  which  commission  is  allowed,  279. 

profits  which  are  not  made  out  of  trust-estate,  280. 

rule  applies  to  the  firm  of  the  trustee,  280. 

confusion  caused  by  Cradock  v.  Piper,  281. 

two  exceptions  to  the  general  rale,  282. 

remuneration  allowed  by  the  trust-deed,  282. 

remuneration  allowed  by  beneficiaries,  284. 

effect  of  accounts  being  settled  between  trustees  and  benefidaries, 
286. 
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UNDERTAKINGS.     See  Liabilitibs  of  Law  Agemts  on  Uhdea- 

TAKn^GS  AND  CONTRACTS. 

UNFOUNDED  LITIGATION, 

agents  not  liable  for  conducting,  298. 
UNQUALIFIED  PRACTITIONEBS, 

not  allowed  to  practise  in  Court,  69. 

this  rule  relaxed  in  Small-Debt  Court,  60* 

partnership  with,  60. 

penalties  incurred  by,  60. 

agent  lending  name  to,  61. 

unqualified  practitioner  cannot  insist  for  remuneration,  61. 

communications  to,  not  protected  as  confidential,  62. 

party  acting  as  his  ovm  agent  may  plead  orally,  62. 

cannot  borrow  processes,  63. 

nor  sign  papers  lodged  in  process,  63. 

can  only  recover  actual  disbursements,  63. 

professional  assistance  may  be  obtained  gratis,  84. 

unqualified  conveyancers,  64. 

persons  acting  as  agents  for  furnished  houses,  65. 

rate  at  which  unqualified  agents  may  charge  for  extrajudicial 
work,  66. 
UNSEILFULNESS.    See  Liabilitdbs,  Pbofbbsional. 

VASSAL.    iS^  Superior. 

WILL  by  client  in  favour  of  agent,  252. 
WITNESSES, 

agents  may  now  be  adduced  as,  for  dimts,  258. 

but  former  rule  still  applicable  to  agent  conducting  a  oonsistonal 
cause,  259,  260. 

confidentiality,  264. 

personal  liability  of  agent  for  expenses  oi,  287. 

precognoscing,  372. 
WRIT,  of  agent,  when  equivalent  to  that  of  client,  104. 

of  client  in  proving  prescribed  account,  241. 
WRITERS  TO  THE  SIGNET, 

their  origin,  9. 

privileges  of,  in  addition  to  those  of  enrolled  law  agents,  75. 

table  of  fees  in  conveyancing,  &c.,  122. 

present  position  of  society,  392. 
WRITING, 

when  written  authority  is  required,  79. 

should  generally  be  got,  363. 


the  bnd. 
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